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NOMINATION OF JEROME K. KUYKENDALL TO 
FEDERAL POWER COMMISSION 


TUESDAY, JUNE 18, 1957 


Untrep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D.C. 


The committee met, at 10: 17 a. m., pursuant to notice, in room G—16, 
United States Capitol, the Honorable Warren G. Magnuson, chair- 
man of the committee, presiding. 

The CuHarrmMan. The committee will come to order. 

There may be some other Senators who will be here. Everybody 
is pretty busy these days. 

Ve have several witnesses who have requested the opportunity to 
testify on the renomination of Jerome Kuykendall for reappointment 
as Chairman of the Federal Power Commission. 

Mr. Kuykendall is here. I discussed the matter with him before 
the meeting. We thought that we would hear the witnesses first and 
then Mr. Kuykendall can testify when the witnesses have finished. 

The committee is familiar with Mr. Kuykendall’s biographical data. 
I will put that in the record in full and merely point out that this is 
a renomination. Mr. Kuykendall took office on May 15, 1953. His 
term expires on June 22,1957. On May 1 President Eisenhower nom- 
inated him for another term as a member of the Federal Power Com- 
mission, which term would expire on June 22, 1962. 

(The biographical sketch of Mr. Kuykendall follows :) 


FEDgRAL POWER COMMISSION BIOGRAPHICAL RELEASE OF APRIL 1957 ON CHAIRMAN 
JEROME K. KUYKENDALL, REPUBLICAN, OF WASHINGTON 


(Took office May 15, 1953. Term expires June 22, 1957) 


Jerome K. Kuykendall was born in Pomeroy, Wash., on December 8, 1907. He 
attended Pomeroy grade school until 1919, when his family moved to Olympia, 
Wash. He completed his grade and high school education in Olympia and grad- 
uated from high school in 1926, entering the University of Washington in the fall 
of that year. He took prelaw and law at the University of Washington and 
graduated from law school in 1932, receiving his LL. B. degree. From 1932 until 
the fall of 1941 he practiced law in Seattle. 

On August 10, 1936, Mr. Kuykendall married Jane Brehm of Seattle. They 
have 2 daughters, ages 18 and 15. 

In the fall of 1941, Mr. Kuykendall accepted an appointment as an assistant 
attorney general of the State of Washington and moved to Olympia at that 
time. During World War II he was a lieutenant in the Navy and returned to 
Olympia and the State attorney general’s office after his release to inactive duty 
in the spring of 1946. He continued as assistant attorney general until the end 
of 1946 when he resigned to enter private law practice in Olympia. 


Staff members assigned to this hearing are Robert T. Murphy and Daniel M. 
Ogden, Jr. 
1 
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He remained in private law practice in Olympia until February of 1951 when 
he acceped an appointment as a member of the Washington Public Service Com- 
mission. In September of 1951 he was designated chairman of that commission. 
He is a member of the executive committee of the National Association of Rail- 
road and Utilities Commissioners. 

During the time Mr. Kuykendall was in Olympia, he was president of the 
Olympia Kiwanis Club, chairman of the local chapter of the American Red 
Cross, and was a trustee of the Olympia Community Chest, the chamber of com- 
merce, and his American Legion post. 

A Republican, Mr. Kuykendall was nominated to the Federal Power Commis- 
sion by President Eisenhower on April 13, 1953. The nomination was unani- 
mously confirmed by the Senate on April 28. He was named Chairman of the 
Ilederal Power Commission and took office on May 15, 1953. His present term 
expires June 22, 1957. 

On May 1, 1957, President Eisenhower nominated him for another term as a 
member of the Federal Power Commission, which term would expire June 22, 
1962 

Mr. Kuykendall is a member of Phi Delta Theta and Phi Delta Phi. 

The Cuarrman. Mr. Kuykendall, is the appointment to the chair- 
manship or does the Power Commission elect its own Chairman ¢ 

Mr. Kuyxenpatu. Mr. Chairman, my appointment is as a member 
of the Commission. The President under the Reorganization Plan 
9 selects the Chairman, 

The CuarrMan. So this is a reappointment as a Commissioner. 

The first witness we have is our colleague, Senator Neuberger, from 
Oregon. 


STATEMENT OF HON. RICHARD L. NEUBERGER, A UNITED STATES 
SENATOR FROM THE STATE OF OREGON 


Senator Nevpercer. Thank you. very much, Mr. Chairman. 

I appreciate this opportunity to appear before your committee a 
this hearing on the renomination of Mr. Jerome K. Kuykendall to 
another term as Chairman of the Federal Power Commission. In 
testifying in opposition to confirmation of this nomination, I am, of 
course, addressing myself to the policy issues at stake in Mr. Kuy- 
kendall’s record on the Commission, not to his personal qualifications. 
I do not know Mr. Kuykendall personally and know of no adverse in- 
formation concerning those personal qualifications. I do believe that, 
on the record which the Federal Power Commission has made ufder 
his chairmanship, Mr. Kuykendall is not entitled to a vote of con- 
fidence from the Senate for the manner in which he has performed 
the great public trust of that office. 

Mr. Chairman, at the very time that your committee is taking up 
this nomination, the Senate is once again facing the problem which 
constitutes the greatest failure of the FPC under Mr. Kuykendall’s 
chairmanship, and of the administration which appointed Mr. Kuy- 
kendall, in the safeguarding of the national resources which have been 
entrusted to them. This failure which must be repudiated by the 
Senate is the FPC’s, and specifically Mr. Kuykendall’s, role in the 
Hells Canyon case. 

Let me say at once that I do not intend to review in detail the com- 
parative merits of the high Federal Hells Canyon Dam and the smaller 
yrojects of the Idaho Power Co. before this committee, which is headed 
i. one of the chief sponsors of the Federal Hells Canyon project, 
namely the senior Senator from Washington. I could take a great 
deal of your time reciting the benefits which have been jeopardized 
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by the Federal Power Commission’s license to the Idaho Power Co.— 
the flood control, the downstream power benefits, the low-cost. power 
for phosphate and other developments in Idaho and for eventual 
subsequent irrigation subsidies in Idaho—and the pressure which this 
has already put on the development of other potential storage sites 
which threaten grave injury to fish, wildlife, and other conservation 
values. These issues will be debated and decided on the Senate floor, 
when we vote on the bill to authorize the high Federal Hells ae 
Dam. 

However, what is on review before this committee in the renomina- 
tion of Mr. Kuykendall is the whole question of the role and the re- 
sponsibilities of the Federal Power Commission in planning and safe- 
guarding the comprehensive development of our water resources in 
the public interest. That issue is squarely before this committee. 

Every regulatory agency makes decisions which are debatable, de- 
cisions which some Members of Congress might regard as mistaken. 
If the only issue before this committee were whether or not the Fed- 
eral Power Commission reached the right result in the matter of the 
licenses of Idaho Power Co. on the Snake River, that would be serious 
enough to deserve the attention of this committee. For the decisions 
of the Federal Power Commission are unlike those of other regulatory 
commissions. In its licenses, the FPC not only regulates, but it dis- 
poses of vast public assets of the people of the United States. Once 
one of the FPC’s licensing decisions has been acted upon by the 
licensee, that decssin is virtu: lly irreversible for decades, and per- 
haps centuries to come. So the FPC’s exercise of its responsibility 
in even a single case is more deserving of committee scrutiny in a con- 
firmation hearing of this kind than comparable decisions of another 
similar commission. But in the Hells Canyon case, what has been 
involved is far more than whether or not Mr. Kuykendall is respon- 
sible for a costly mistake in a specifie decision which Senators might 
find debatable and beyond their technical expertise. What is involved 
is the role of the FPC under this administration, and as Mr. Kuyken- 
dall conceives it, with respect to the whole planning function of the 
Nation’s vital and irreplaceable water and power resources. Mr. 
Chairman, I submit that anyone concerned about conservation and 
wise development of these resources cannot endorse this present con- 
eeption of the FPC’s function by a vote of confidence in the Chairman 
and leading architect of present FPC policy. 

From the very beginning of his service on the Federal Power Com- 
mission 4 years ago, Mr. Kuykendall has permitted the FPC to be 
used as the tool of a politics al decision which has wholly destroyed a 
painstaking, detailed, integrated, comprehensive plan for the Nation’s 
second largest river basin, prepared by thorough and objective engi- 
neering studies of the United States Army Corps of Engineers and the 
United States Bureau of Reclamation. The high Hells Canyon Dam 
on the Snake River was proposed as the key storage project in the 
famous 308 report on the Columbia River Basin prepared by these 
planning agencies. Compared with other possible storage sites else- 
where in the basin, Hells Canyon is a wholly uncontroversial site which 
causes no injury to anyone—wholly uncontroversial, that is, except for 
the opposition of the private Idaho Power Co., which desires to preempt 
that stretch of the Snake River so as to preclude the entry of the low- 
cost Federal Bonneville power system into its monopoly service area. 





| 
| 
| 
| 








4 


NOMINATION OF JEROME K. KUYKENDALL 


Until Mr. Kuykendall’s appointment to the FPC, the license applica- 
tions of the Idaho Power Co. had lain dormant in the Commission, 
while the executive agencies charged with our major river plans were 
proceeding with developments along the lines of the 308 report and 
urging construction of high Hells Canyon as a key unit in the compre- 
hensive basin plan. With Mr. Kuykendall’s arrival at the Federal 
Power Commission, this changed. As Chairman of this Commission, 
ostensibly responsible for and specifically charged by law with pro- 
tecting comprehensive river plans, he has presided over the deliberate 
destruction of the comprehensive 308 report program for the Columbia 
River Basin beyond any hope of reconstruction, unless Congress acts, 
as in this confirmation hearing, to reassert its demand that such compre- 
hensive plans be adhered to. 

I want to say at this point, Mr. Chairman, that I have lived in the 
Northwest all my life. I was born there. You have lived there, 
virtually all your life. Until this administration, until Mr. Kuykendall 
became head of the F PC, the entire question of the development of the 
Columbia River system was never a political issue. For example, the 
principal sponsor of the great dam at Bonneville, and the first man to 
introduce the bill for the Bonneville system, was Charles L. McNary, 
whom I knew very well personally, of whom I was extremely fond, and 
who was a great Senator from our State. He was the Republican leader 
in the Senate, occupying the position Mr. Knowland occupies today. 
He was there for many years. When President Roosevelt dedicated 
Bonneville, Senator McNary introduced him. When President Roose- 
velt signed the authorization for Bonneville he said, “I have to give 
Charley McNary his dam.” 

This was entirely out of politics. It was never a political issue. 
Republicans, Democrats, Independents, whatever their political view- 
point, supported the 308 report for the development of this great river 
system. This river system is not an ordinary river system. It is the 
greatest source of hydroelectric power in North America. It carries 
more water down to the sea than any river system which we have in our 
country except the Mississippi. 

Mr. Chairman, quite apart from Mr. Kuykendall’s personal fate, I 
believe very strongly that this hearing must serve as the record on 
which the administration, through its Chairman of the Federal Power 
Commission, is made to explain its conception of the river basin plan- 
ning function, and its conception of the responsibilities of the FPC 
with respect to that function. 

Ever since the political decision was reached to withdraw admin- 
istration plans for a high dam at Hells Canyon, to abandon this 
unique key storage site to the Idaho Power Co., and Mr. Kuykendall 
was made Chairman of the FPC to carry it out—ever since 1953, the 
Congress, the Federal courts, and the public have been given an incred- 
ible runaround by the administration and its FPC spokesman, Mr. 
Kuykendall. 

Let me review some of the moves in this shell game, which I urge 
the committee to make Mr. Kuykendall explain before the record is 
closed and the committee acts on his renomination. 

1. We have been told that Congress has entrusted the FPC with the 
function of carrying out comprehensive river plans. The then Sec- 
retary of the Interior who withdrew his predecessor’s intervention 
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against the Idaho Power Co.’s license applications stated that he 
wanted the FPC to use its own judgment. He opposed the Hells 
Canyon bill in the Congress because the issue was before the FPC— 
the only expert body, allegedly, to judge such an issue. In debate in 
the Congress we have been told—the minority report of the Interior 
Committee repeats it, and we shall hear it in floor debate—that Con- 
gress has set up the FPC as its expert body to judge these river develop- 
ments, to relieve itself of that burden. I mention in passing that this 
argument was not made against the upper Colorado project, which 
will cost far more than Hells Canyon, by those who urge it against 
Hells Canyon. Congress expressly wrote into the Federal Power Act 
section 7 (b), which directs the Commission to recommend Federal 
construction when it thinks this best in the public interest. So, we 
are told, trust your own expert Federal Power Commission to tell you 
whether or not. you should authorize the high dam at Hells Canyon— 
neither the administration nor its planning agencies are the right 
source for that decision. 

2. We then have the spectacle of very lengthy and thorough hear- 
ings on the Idaho Power Co.’s proposals at which the public interest 
in the high Federal project proposed by the engineers and the Bureau 
of Reclamation is represented, not by the Federal administration, but 
by a unique true grassroots organization of farm, labor, consumer, and 
public power groups, who band together at great expense to protect 
the interest of their region, and of the public, in the high Federal dam 
planned by the planning experts of the executive agencies. Those 
agencies of course are the Corps of Engineers and the Bureau of 
Reclamation, both of which recommended the high dam. On the basis 
of these hearings and exhaustive findings of fact, the hearing examiner 
pronounces the high Federal dam “dollar for dollar the better invest- 
ment” and “more nearly ideal development of the middle Snake”— 
but recommends licensing 1 of the company’s 3 proposed dams 
on the ground that the administration’s power policies have made 
Federal authorization of the high dam unlikely. And the Commission 
relies on this same political judgment, that Congress will not authorize 
the high dam, in justification for granting all three private licenses 
and not recommending the more nearly ideal high dam to Congress. 

3. To repeat, Congress has been told to rely on the FPC’s expert 
advice rather than on the 308 report, and not to vote a high Federal 
dam—and at the same time the F PC has granted the private licenses 
on the ground that Congress will not authorize a Federal dam. But 
that is not all. A further reason given by Mr. Kuykendall’s FPC 
is that private development can proceed without expense to the Fed- 
eral Treasury. First, Mr. Chairman, if that is a consideration, when 
would Mr. Kuykendall ever recommend Federal development over 
a private application? How long should Congress wait, under such 
a philosophy, for a recommendation from its expert Federal Power 
Commission that it ever authorize a Federal dam? But second, as 
we all know now, Mr. Kuykendall conveniently overlooked the Idaho 
Power Co.’s pending applications for accelerated tax amortization 
on its dams—on the ground that they probably would not be granted. 
Now we know from Mr. Kuykendall’s own chief accountant that the 
private utility’s 2—not 3, but only 2—smaller dams will cost the tax- 
payers $83 million. The nonreimbursable cost of the high Federal 
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dam which Mr. Kuykendall wants to spare the taxpayers would be 
$55 million, and they would have the dam, the flood control, the sec- 
ondary benefits attributable to low-cost power. Instead, Mr. Kuy- 
kendall’s small miscalculation will cost the taxpayers $83 million and 
they will have nothihng for it. The Idaho Power Co. gets to waste 
the public’s resource, it gets to maintain its monopoly over the middle 
Snake River area, and it gets to earn its guaranteed return on this 
tax-forgiveness subsidy at a benefit to itself which Mr. Kuykendall’s 
chief accountant estimates at about $339 million over 50 years. 

4. So far, Mr. Chairman, the administration played with a straight 
face its assumed role of hands-off observer of a quasi-judicial proc- 
ess before an expert agency. But when the FPC’s conclusions were 
challenged in court as misapplications of the Federal Power Act, this 
mask was dropped. It was the administration’s Solicitor General 
who was sent to defend the Idaho Power Co.’s licenses before the Su- 
preme Court, as the next step in the runaround. It was the Fed- 
eral administration which appeared before the Supreme Court against 
the proposed high Federal dam and in defense of the private licenses, 
opposing legal review of the FPC’s action under the Federal Power 
Act. 

The Cuatrman. I don’t like to interrupt, I would like to have you 
finish the statement, but I would like to ask you whether or not you 
recall that in the case before the Federal Power Commission the 
administration refused to be represented through the Department of 
the Interior, which we always had in all the prior cases. 

Senator Neusercer. I remember that. 

The CHarrman. But that, after the license was granted they did 
come in and defend the FPC’s decision ? 

Senator Nreusercer. That’s right. I am glad to have you bring 
that to my attention. 

The Cuatrman. The record ought to show that. 

Senator Neupercer. 5. In the meantime, as the chairman knows, 
the people of the region most concerned had an opportunity to express 
hsineitoan on the Hells Canyon issue. The Secretary of the Interior 
who had abandoned the Federal project was retired from public life. 
In Washington and Idaho, as well as in Oregon, champions of the 
private projects were defeated—in Washington, particularly, the very 
man whose power adviser Mr. Kuykendall had been, was defeated for 
election to the United States Senate by an overwhelming vote. In the 
aftermath of its defeats in the Pacific Northwest, the administration 
announced an intention to review its power and water development 
policies, as well it should. And now came the latest stage in Mr. 
Kuykendall’s strange and questionable role in our national policies in 
this vital field. 

Inasmuch as there had been some reference to what happened in the 
Northwest, I would like to call this to the attention of some of the 
Senators, particularly on this side of the table. When Franklin Roose- 
velt was President, only three States, as I understand it, never elected 
a Democratic Member of the United States Senate. They were Maine, 
Vermont, and Oregon. The Senators whom Oregon had in office at 
that time, led by Senator McNary, were Republican Senators who sup- 
ported this program, the 308 report of the Army engineers for develop- 
ment of this great river system. Today Oregon has two Democratic 
Senators who have been elected. 
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6. As part of the administration’s review, Secretary of the Interior 
Fred Seaton announced a study by the Bureau of Reclamation of a pos- 
sible high Federal dam at the Pleasant Valley site on the Snake River, 
below the location at Hells Canyon. In spite of the demand of the 
people of the Northwest, the administration did not change its position 
on Hells Canyon, which it had already given away. But the Interior 
Department was at least prepared to reconsider further giveaways. 
It was at least prepared to study whether any of the essential storage 
capacity of the middle Snake River could be salvaged. A high Fed- 
eral Pleasant Valley Dam might possibly salvage some of this essen- 
tial storage. 

But a high Federal Pleasant Valley Dam would flood out at least 
1, and possibly 2, of the low, run-of-the-river dams licensed for the 
Idaho Power Co. in the Hells Canyon stretch of the Snake River by 
the FPC under Mr. Kuykendall. And a combine of other private 
utility companies already had pending before Mr. Kuykendall’s FPC 
applications for smaller, private projects below Hells Canyon, at the 
Pleasant Valley and Mountain Sheep sites. The high Pleasant Valley 
Dam Secretary Seaton wanted to study would be inconsistent with 
these private utility applications. 

Secretary Seaton announced his plan to restudy storage on the mid- 
dle Snake, specifically a possible high Pleasant Valley Dam, on a net- 
work television program on January 20 of this year. What followed 
has been told in detail in articles by very thorough and competent 
journalistic observers of national resources policies, Mr. A. Robert 
Smith and Mr. Robert Hansen. I ask consent of the chairman that 
Mr. Smith’s articles from the Portland Oregonian and Mr. Hansen’s 
article from the Denver Post, reviewing these episodes, be printed in 
the record of this hearing immediately following my statement. 

The CHarmman,. Without objection that will be done. 

Senator Neusercer. I should like to call to the attention of the com- 
mittee that both of these newspapers which ran these comprehensive 
stories are newspapers which endorsed President Eisenhower for elec- 
tion both in 1952 and in 1956. 

In brief, Assistant Secretary of the Interior Fred G. Aandahl had 
told Mr. Kuykendall] that the administration had no objection to the 
further dismemberment of the comprehensive plan for the Snake 
River by giving the Pleasant Valley and Mountain Sheep sites to 
private licensees. Secretary Seaton, wanting time to study a high 
Federal Pleasant Valley Dam, drafted a strong letter to Mr. Kuyken- 
dall in opposition to the present granting of these licenses. And, ac- 
cording to these reports, Mr. Kuykendall, the Chairman of this so- 
called quasi-judicial Commission—the allegedly impartial guardian 
of the public interest—the man whom Congress is now asked to re- 
confirm as Chairman of an agency which we are constantly told has 
been delegated the functions of Congress itself in judging our river 
basin development—this Mr. Kuykendall of the “independent, quasi- 
judicial” FPC went to the White House and protested against the pro- 
posed letter of the Secretary of the Interior of this administration 
concerning a high Pleasant Valley Dam. Let me read just a few ex- 
cerpts from Mr. Smith’s column as it appeared in the Portland Ore- 
gonian: 

A relatively unknown Olympia attorney 4 years ago, Jerome K. Kuykendall 
has now emerged as a formidable figure in the Eisenhower administration as 
Chairman of the Federal Power Commission. He has demonstrated his political 
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muscle by successfully mousetrapping a member of the President’s Cabinet 
on what was probably the most significant decision for the Pacific Northwest 
since the administration backed away from a high Hells Canyon Dam. 

In a test of strength with Secretary of the Interior Fred A. Seaton over a pro- 
posal for a high Pleasant Valley Dam, Kuykendall has won hands down by get- 
ting the White House to take his side. There will be no high Pleasant Valley 
Dam, it now uppears certain. 

When Seaton shot off a strong letter to Kuykendall many weeks ago asking 
for a delay in FPC action on the application of Pacific Northwest Power Co., 
Kuykendall took his protest straight to Sherman Adams, President LKisenhower's 
Chief of Staff. 


ok * * * * * * 

So when Kuykendall showed up with Seaton’s strong letter in behalf of the 
high dam, the White House heavily blue-penciled it, deleting the heart of his 
proposal. To avoid any public reversal of a Cabinet member, he was permitted 
to send a letter which could easily be ignored. 

And that is just what Kuykendall, with the full support of the Commission 
and the White House, has now done with the meaningless Seaton letter. As 
the quiet spoken Dutchman from Olympia tells the visitor, the Commission 
doesn’t like Cabinet members butting into what the FPC regards as its own 
affair. 

It’s a rare day in the Washington power struggle that the head of what is 
supposedly an independent commission takes on a high member of the President’s 
official family. It’s rarer when he wins so significantly. 

The result was that the letter which went from the Interior Depart- 
ment to the FPC was so mild as to be virtually meaningless. It in no 
way asked the FPC to modify or delay its decision on the private 
utility applications for more inadequate dams on the Snake River. 
The Seaton letter did not even become part of the record before the 
FPC. The one small, feeble effort which the Department of Interior 
has tried to make, since the beginning of this administration, to exer- 
cise some planning responsibility on a great national river, was nipped 
in the bud—by the initiative of Mr. Kuykendall. By his action, basin 
planning by the executive agencies is once again, for all practical pur- 
poses, a completely meaningless and ineffectual exercise, and virtually 
lies dormant. 

Mr. Chairman, can this committee, and the Senate give a vote of 
confidence to a man who, while posing as an ostensibly impartial Chair- 
man of a supposedly expert planning arm of the Congress, has in fact 
played this kind of a destructive role in shattering all comprehensive 
planning for the Nation’s second-largest river system ? 

Let me summarize the state to which basin planning has fallen under 
Mr. Kuykendall’s chairmanship of the FPC. 

1. The key Hells Canyon storage site has been given away for 
wasteful, piecemeal underdevelopment for the benefit of a private 
utility. 

2. Congress has been given a 4-year-run-around. We have been told 
to “await advice of the FPC rather than rely on the experts from 
executive branch planning offic es, and therefore not to authorize the 
Federal dams recommended by those experts. Then the FPC explicitly 
abandons and destroys the comprehensive programs of the administra- 
tive planning experts, on the ground that Congress has failed to act 
on these comprehensive programs. 

3. In addition, we are told to give away unique public resources 
because private development will proceed at no cost to the taxpayers. 
Then we find that, in addition to the resources, the taxpayers are giv- 
ing the private utilities a far larger financial subsidy than compre- 
hensive public development would cost. 
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4. When one Cabinet member in the President’s Cabinet shows a 
faint inclination to resume his planning responsibilities for the pub- 
lic’s water resources, the Chairman of the supposed independent, quasi- 
judicial agency—the nominee before this committee—goes to the White 
House to override the Cabinet officer and to stop such planning. 

5. As a result, basin planning has been absolutely dead for 4 years. 
Unless Congress itself acts, the famous and fundamental 308 report for 
the Columbia Basin is dead as a dodo. The Hells Canyon giveaway is 
the key to its destruction. The Columbia Basin just cries for water 
storage projects in its rushing, highly seasonal upstream mountain 
gorges. Today, no one knows where that storage will come from. 
The administration has no plan—none—and I repeat that, none—for 
any storage project in the Ectumbia Basin which can, in fact, be au- 
thorized and built. Weare at a complete standstill. 

When the Senators from the region concerned—including the dis- 
tinguished chairman of this committee—recently wrote to the Presi- 
dent of the United States asking a conference on this crucial prob- 
lem, which is literally vital to the people of our region in terms of 
flood prevention and economic development, we received a letter from 
one of the President’s assistants saying that the President thought such 
a meeting would be “premature.” 

Then the letter goes on to recite the reliance which the administra- 
tion had placed in the FPC. It refers to the courts’ sustaining the 
Idaho Power Co. license, but it omits any reference to the administra- 
tion’s own role in opposing Supreme Court review of these licenses. 
It lists as possible future storage sites Libby—which cannot be built 
because the administration is unable to obtain Canadian consent— 
Bruces Eddy and Penny Cliffs, Nez Perce and the Salmon River, all 
of which are fought by conservation groups because of the damage they 
would do to fish and wildlife. Only one of you comes from the Pacific 
Northwest, the chairman of the committee. But I want to cail atten- 
tion to this Nez Perce site which has been listed in this letter from the 
administration. If that high dam is built it will shut off 60 percent 
of the greatest fish runs that exist within the United States, the great 
Columbia River salmon runs which spawn up the Salmon River. Yet 
that is the kind of catastrophe to which this lack of planning in a com- 
prehensive program has come. And, ultimate irony, the White House 
refers to the Interior Department’s study of Pleasant Valley—the 
very study which the White House has quashed at the instance of the 
so-called independent and quasi-judicial Mr. Kuykendall. I ask that 
this White House letter to seven Northwest Senators be placed in the 
record at this point in my statement. 

The CuatrMan. Without objection, the letter will be placed in the 
record. The letter was sent to me and addressed to me. I have a copy 
in my office. I will bring it over and place it in the record. 

Senator Neusercer. Thank you very much, Mr. Chairman. 

THE WHITE House, 
Washington, May 25, 1957. 
Hon. RicHArD L. NEUBERGER, 
United States Senate, Washington, D.C. 


DEAR SENATOR NEUBERGER: The President has asked me to send you this fur- 
ther reply to your May 8 letter, cosigned by six of your western colleagues. 
After careful consideration of your request for a conference on water-resources 
development in the Columbia Basin, the President asked me to say that he be- 
lieves such a meeting would be premature at this time. 
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The policy of this administration regarding Federal construction of Hells 
Canyon Dam was set forth clearly on February 4, 1955, when the President in- 
formed five of the Northwest Senators that: “I do not believe the administra- 
tion should determine the issue in advance of the decision of the Federal Power 
Commission.” 

Congress empowered the FPC, as an independent and bipartisan administra- 
tive agency, to determine what “will be best adapted to a comprehensive plan” 
for the development of our navigable rivers. The FPC unanimously decided that 
the project proposed by the Idaho Power Co. was “best adapted to a compre- 
hensive plan for improving or developing a waterway for the use or benefit of 
interstate or foreign commerce, for the improvement and utilization of water- 
power development, and for other beneficial public uses, including recreational 
purposes.” 

Now that the opinion of the Commission in the Hells Canyon matter has been 
sustained by the courts, we hope that the Congress and all agencies of the exee- 
utive branch will join together to seek solutions which confront the Columbia 
River Basin as a whole. 

With respect to your comments concerning the “objectives and means of im- 
plementing a full and comprehensive program for use of Columbia Basin re- 
sourees,” the Corps of Engineers is reviewing its original “308” report on the 
Columbia Basin. The proposed project for Glacier View has, apparently, been 
rejected. The corps now plans, I am informed, to consider recommending con- 
struction of a project with 5,010,000 acre-feet of storage at the Libby Dam site, 
instead of 4,250,000 as originally proposed. In addition, the Bruces Eddy and 
Penny Cliffs projects on the Clearwater are now under consideration by the 
Corps of Engineers. These projects would add 3,700,000 acre-feet for flood-con- 
trol purposes. The Department of the Interior is cooperating with the Corps of 
Engineers in the latter’s general restudy of this basin. 

Furthermore, the Department of the Interior is making a detailed study pre- 
paratory to a final feasibility report on the Pleasant Valley project. The de- 
tailed analysis of this project is complementary to the study being made by the 
corps. Interior’s role involves the complete evaluation of all facets of the pro- 
posed projects, including the effect upon the fisheries resources of the Columbia 
in the event the Nez Perce Dam were to be constructed. 

In this connection, I. understand that an FPC staff study indicates the desir- 
ability of construction of a dam at the Nez Perce site because the Salmon River, 
which the FPC found in the Idaho Power Co. opinion to be ene of the “two 
principal flood-producing streams in the Snake River Basin,” is presently un- 
regulated. 

You may be sure that this administration has been and will be insistent that 
all development of our water resources shall conform to the principle of the com- 
prehensive development for the best and wisest use of river-basin resources. It 
was for this reason that the Secretary of the Interior proceeded expeditiously to 
secure a detailed feasibility study of the proposed Pleasant Valley dam site so 
as to determine the advisability of the construction of a multipurpose (flood 
contro}, nayigation, and power) project in lieu of that proposed in the license 
application pending before the FPC for development of the Pleasant Valley site. 

Sincerely yours, 
JACK Z. ANDERSON, 
Administrative Assistant to the President. 


Senator Neusercer. Mr. Chairman, is it not about time that the 
Senate put an end to this runaround? Can this committee act on this 
nomination until the record contains a complete and comprehensive 
review of the manner in which this shell game of alleged plans and 
programs has been used to try to cover up a ruthless and cynical 
destruction of all planning for the sake of giving irreplaceable nation- 
al resources to private exploitation—and_ at public expense in the 
bargain? I submit that, before closing its record, this committee will 
want to ask Mr. Kuykendall and Sec retary Seaton and Mr. Sherman 
Adams, or whoever in the White House dealt with Mr. Seaton’s 
Pleasant Valley proposal, to explain in detail the events related by A. 
Robert Smith, of the Oregonian, and Mr. Bob Hansen, of the Denver 
Post. 
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If the facts are brought out, the Senate will not vote to endorse these 
policies by reconfirming Mr. Kuykendall in his powerful position of 
trust. Conservation policies which have taken half a century to develop 
lie in ruins. The comprehensive plan for the Columbia Basin is vir- 
tually destroyed. The planning functions of the Corps of Engineers 
and the Department of Interior have become a mockery. The FPO, 
under Mr. Kuykendall, has been given the green light to regard itself 
as.the dispenser of the Nation’s river sites to private utility companies 
as fast as they can present their applications, in utter disregard of 
any comprehensive conservation plan or values. If this planning 
function for the public interest is to be saved, the Congress must call 
a halt. The present renomination of Mr. Kuykendall offers the Senate 
this opportunity. We cannot afford to let it go to waste. 

Mr. Chairman, I want to say this before I submit to any questions 
your committee may have. You and I both live in the Pacific North- 
west. We have lived there virtually all our lives. Through no act of 
our own or any talent of our own, we have a great gift there. The sec- 
ond largest river system in this country, unlike the sluggish Mississippi 
and Missouri, comes down off the great mountain ranges of the Wal- 
lowas and Bitter Roots and Rockies and Cascades, and is the greatest 
single source of cheap power on the North American Continent. 
Twenty-four percent of all the undeveloped waterpower in the United 
States lies in the Columbia River Basin. And to have that program, 
which was made in a nonpolitical way by the Corps of Army Engineers 
in what is known as their 308 report, completely botched up and aban- 
doned, and to have this great source of engineering dissipated, seems 
to me a catastrophe not only for our region, which it surely is, but a 
‘atastrophe to some degree to the whole Nation. 

While these great sites in the Columbia River Basin are today being 
abandoned for piecemeal wasteful exploitation, it is my understand- 
ing that the Soviet Union, for example, is building on the great. rivers 
of Russia, like the Yenisei and the Ob and the Volga, the largest 
power projects ever undertaken, some of them even larger than the 
ereat Grand Coulee project in your State, Mr. Chairman, which up to 
now has been the greatest hydroelectric project ever undertaken by 
human beings. Thank you very much. 

The Carman. Are there any questions by members of the 
committee ? 

If not, thank you very much. 

Senator Neveercer. Thank you for your patience and courtesy. 

(The articles previously referred to by Senator Neuberger are as 
follows:) 

How KuyYKENDALL OUTMANEUVERED SEATON 
By A. Robert Smith, Washington correspondent, the Oregonian 


WaSHINGTON.—A relatively unknown Olympia attorney 4 years ago, Jerome 
K. Kuykendall, has now emerged as a formidable figure in the Eisenhower ad- 
ministration as Chairman of the Federal Power Commission. He has demon- 
strated his political muscle by successfully mouse-trapping a member of the Presi- 
dent’s Cabinet on what was probably the most significant decision for the Pa- 
cific Northwest since the administration backed away from a high Hells Canyon 
Dam. 

In a test of strength with Secretary of Interior Fred A. Seaton over a proposal 
for a high Pleasant Valley Dam, Kuykendall has won hands down by getting 
the White House to take his side. There will be no high Pleasant Valley Dam, 
it now appears certain. 
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When Seaton shot off a strong letter to Kuykendall many weeks ago asking for 
a delay in FPC action on the application of Pacific Northwest Power Co., Kuyken- 
dall took his protest straight to Sherman Adams, President Eisenhower's chief of 
staff. 

This was more than an academic matter of whose will would prevail: Kuyken- 
dall was probably laying his political life on the line. His term expires June 30, 
and his chances for reappointment to a new 5-year term would not have been en- 
hanced by picking a fight that he could not win. 

In crossing swords with Seaton, Kuykendall was engaging an old pro of the 
political fights that are settled on the White House grounds, for Seaton was 
promoted into the Cabinet from the position of Deputy Assistant to the Presi- 
den, one notch below Sherman Adams. 

But the usually mild-mannered, pleasant Washington State lawyer had the 
better of it psychologically when he precipitated the crisis. Seaton had made 
the mistake—probably a calculated risk on his part—of publicly announcing his 
proposal for a high dam without getting advance approval from the President or 
Adams. Seaton’s probable calculation was that if he took this formally to the 
Cabinet, thereby giving it the prestige of a major policy decision, he might get 
turned down before his idea was off the ground. At an earlier postelection 
Cabinet meeting, reportedly the President had declared there would be no power- 
policy changes. 

On a nationally televised Sunday interview program on inauguration eve, 
Seaton floated his proposal publicly for the first time. While editorial writers 
in the Pacific Northwest were greeting the news with acclaim, the White House 
greeted it by calling Seaton on the carpet. 

So, when Kuykendall showed up with Seaton’s strong letter in behalf of the 
high dam, the White House heavily blue-penciled it, deleting the heart of his 
proposal. To avoid any public reversal of a Cabinet member, he was permitted 
to send a letter which could easily be ignored. 

And that is just what Kuykendall, with the full support of the Commission 
and the White House has now done with the meaningless Seaton letter. As the 
quiet-spoken Dutchman from Olympia tells the visitor, the Commission doesn’t 
like Cabinet members butting into what the FPC regards as its own affair. 

It’s a rare day in the Washington power struggle that the head of what is 
supposedly an independent Commission takes on a high member of the Presi- 
dent’s official family. It’s rarer when he wins so significantly. 

The clash, of course, was basically over the controversial “partnership” power 
policy which Kuykendall could contend would be violated by Seaton’s proposal, 
especially since a high dam would flood out the Hells Canyon site already licensed 
by the FPC to a private utility. The consequential fact is that, in siding with 
Kuykendall, the White House wanted no part of a modification of the power policy. 
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Wuitre House Opposep To HIGH DAM ON SNAKE 


(By A. Robert Smith, Washington correspondent, the Oregonian) 


WASHINGTON (special)—The White House has quietly turned thumbs down on 
the proposal for building a high dam at Pleasant Valley site on the Snake River, 
according to well-informed sources. 

This top-level decision, taken weeks ago but never publicly announced, carries 
multiple significance : 

1. It quashes the effort of Secretary of the Interior Fred A. Seaton to have a 
high Pleasant Valley project built where a combine of four Northwest private 
power companies hopes to build a lower dam. 

2. It conforms generally with the administration policy set 4 years ago of 
nonsupport for a high Hells Canyon Dam in that stretch of the Snake River where 
oe Power Co. wanted to build smaller projects, and is now building the first of 
these. 

3. It demonstrates that the Eisenhower administration is sticking rigidly to 
the controversial “partnership” power policy by which local utilities are en- 
couraged to build dams at sites once earmarked for Federal development. 

Serious consideration of a high Pleasant Valley dam began among top officials 
at the Interior Department in November when the Bureau of Reclamation com- 
pleted a preliminary survey ordered by Seaton last fall. On January 20 Seaton 
publicly announced in favor of the high dam, saying he would ask the Federal 
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Power Commission to delay any decision in the pending Pleasant Valley-Mountain 
Sheep case until Interior engineers could compile complete geological data on the 
feasibility of the project. He estimated it might take another year to do this. 


SEATON CHANGES COURSE 


But since then, Seaton has never carried out this intention in the forthright 
manner in which he said he would inject the high dam proposal into the FPC 
proceedings. He did write a letter, but it made no request and it has been 
virtually ignored by the FPC. 

The reason for Seaton’s failure to carry through with his plan, informed sources 
report, is that after his announcement of January 20, made on a network tele- 
vision program and amplified later to this reporter, the following sequence of 
events took place within the administration : 

Seaton drafted a letter to the FPC Chairman Jerome K. Kuykendall to carry out 
his expressed intention to act in behalf of a high dam. Kuykendall was apprised 
of the contents of Seaton’s letter and went to the White House to protest this 
action by the Interior Secretary. 


SECRETARY LET DOWN 


Kuykendall’s action precipitated what theretofore had not been made—an 
administration policy decision respecting Seaton’s Pleasant Valley idea. Seaton, 
in a word, had not cleared his January 20 announcement with the White House. 
He had not taken up the question in the Cabinet. 

The consequence was that the White House turned thumbs down on Seaton’s 
idea, and the Secretary had to tear up the letter he had wanted to send Kuyken- 
dall. But having publicly announced he was going to do something, Seaton was 
permitted to send to the FPC a letter so worded that it could be variously inter- 
preted and perhaps save Seaton the public embarrassment of being reversed 
openly by the White House on an important policy matter. 

The letter sent to Kuykendall was released February 15 when Seaton was en 
route to Hawaii. Aides said it could be interpreted to mean the Secretary was 
asking for a delay, although no such request was made. When it was received, 
Kuykendall said he found in it no request for a delay. This week he amplified 
this in an interview, saying “the Commission does not consider that.the letter 
from the Secretary of the Interior has any legal effect, substantially or pro- 
cedurally.” He added: “The Commission does not intend to alter in any way 
its normal course of procedure in handling the Mountain Sheep-Pleasant Valley 
application of the Pacific Northwest Power Co.” 


FPC DECISION NEAR 


Kuykendall said an estimate that a decision in the company’s case will be 
ready by late summer was not unreasonable. (Final briefs are now being awaited 
by the examiner who presided over the hearings which ended in December.) The 
Interior Department estimates it won’t have its data compiled on a high dam 
until next January 1, months after the FPC decision is expected to be rendered. 


[From Denver Post, Denver, Colo., March 10, 1957] 
THE Bie DAM WAR RAGES ON THE SNAKE 
(By Robert H. Hansen) 


No, the Hells Canyon battle is not over. They are going at it all over again up 
on the untamed Snake River between Idaho and Oregon. 

It’s the same old public versus private power fight—but with some switches 
in the battle lineups and a couple of important new skirmishes thrown in, reach- 
ing from central California deep into Canada. 

Actually, Hells Canyon always was more than a contest between public and 
private power advocates, more than one of the Nation’s last great undeveloped 
dam sites. 

‘It was in this mile-deep chasm on the remote Idaho-Oregon border that the 
Eisenhower partnership policy of resource development first came into clear 
focus—a policy highly controversial in itself, and some say, politically repudi- 
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ated by the stunning Democratic sweeps of the Pacific Northwest in 1954 and 
1956. 

But Hells Canyon is even more than a battleground of public and private power 
zealots, more than an interesting exercise in natural-resource philosophy, more 
than a political rallying cry. 

As Senator Richard L. Neuberger, Democrat, of Oregon, put it when the ad- 
ministration junked its plans for a big multipurpose Hells Canyon Dam and 
turned the site over to the Idaho Power Co. for partial development aimed only 
at private power profits : 

“If the utilities are thus to be permitted to call the tune for the march of 
western development, it will be an economic death march—not only for the 

-acific Northwest, but for all the West.” 

It was Neuberger who warned the GOP in 1953 that its Hells Canyon position 
was vulnerable at the polls, and who proved it in 1954 when he unseated the vet- 
eran Oregon Republican and converted partnership disciple, Senator Guy Cordon. 
Wrote Neuberger in the May 17, 1953, issue of Roundup: 

“The issue of Hells Canyon may become the same kind of political rallying 
cry in the western elections of 1954 and 1956 that Muscle Shoals constituted 
throughout the Middle West and East a generation ago.” 

The elections of 1956, added to Neuberger’s 1954 defeat of Cordon, have now 
caused a heralded new look in the administration’s Interior Department policies 
of water and power development. 

The original partnership, Interior Secretary himself, Douglas McKay, a life- 
long Oregonian and popular ex-governor, was soundly thrashed when he ran 
against Senator Wayne Morse, Republican-turned Independent-turned Democrat. 
In Idaho, a young unknown Democratic champion of Federal Hells Canyon de- 
velopment, Frank Church, overcame personal opposition from President Eisen- 
hower to swamp another partnership Republican, Senator Herman Welker, 
despite Ike’s Idaho landslide. Throughout the Northwest, Democrats swept a 
host of governorships, statehouses, and congressional seats. 

So now we have a new Interior Secretary, Fred Seaton, of Nebraska, a new look 
in the administration’s partnership policies, and a new battle on the Snake. 

To understand what it’s all about, and the significance to the entire West, it is 
necessary to review the old Hells Canyon. controversy, now pending before the 
United States Supreme Court. 

When the first Republican in two decades entered the White House in 1952, 
private power companies revived dormant applications to build their own dams 
and generating plants on stretches of rivers which Democratic administrations 
had reserved for Federal reclamation, power, flood control, navigation, recreation, 
and other multipurpose development. 

One of these was Hells Canyon, where previous Democratic Congresses had 
rejected plans to build the world’s second tallest dam, only 4 feet lower than 
Hoover Dam. The cost estimate varied from $300 million to $500 million, a big 
reason for congressional indifference. 

In one of his early acts as Interior Secretary, McKay withdrew objections of 
his predecessor, Oscar Chapman, to the Idaho Power Co. application for a Hells 

Janyon license from the Federal Power Commission. 

Idaho Power, whose common stock is owned largely in the East, proposed to 
build three smaller dams instead of a high Federal dam. The cost was esti- 
mated first at $133 million, later at $175 million, all private, not taxpayers’ 
dollars. 

But the lower dams, while perhaps providing comparable amounts of power, 
made no pretense of offering comparable other benefits of Federal development 
flood control, the enhancement of recreation and wildlife, navigation, river regu- 
lation to increase downstream power production when stream flow is low, ete. 

After months of hearings and thousands of pages of conflicting testimony the 
FPC licensed two small dams of Idaho Power, gave qualified approval of a third, 
and the company rushed in to begin construction. 

But the FPC, in a highly unusual action, let the Idaho Power Co. off the hook. 
First, its examiner held that one Federal high dam was clearly superior in almost 
all respects. Next, it ruled out Federal development as unlikely ever to pass 
Congress, and granted the Idaho Power license. 

Then the FPC did an even stranger thing. It modified Idaho Power plans, al- 
lowed 10 years for construction notwithstanding that the company said the work 
could be done in 3, and left it up to the company whether to build the third dam, 


ever. 
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Even McKay’s Interior Department had insisted upon comparable results from 
private development, and the Federal Power Act requires the FPC to approve the 
plan best adapted to comprehensive river-basin development. But the FPC de- 
cision was upheld by the United States court of appeals. 

In the absence of Federal opposition to the Idaho Power application, an organ- 
ization known as the National Hells Canyon Association was formed. Members 
of the United States Senate have called the association—comprised of farm 
groups, labor organizations, cooperatives, nonprofit utility bodies, and dedicated 
individuals—‘one of the most remarkable grassroots movements of recent years.” 

It is the National Hells Canyon Association, together with the States of Oregon 
and Washington, eight public utility districts and the National Rural Electric 
Cooperative Association, which has carried the FPC decision to the United States 
Supreme Court. 

The FPC decision, according to the association, sets a precedent which may 
affect the economy and future of every river region, and thus the economy and 
security of the Nation, Further, it argues, the FPC clearly neglected comprehen- 
sive basin development plans drawn by the Army engineers and authorized an ob- 
viously inferior project—all in the name of partnership. 

The whole concept of comprehensive river-basin development is at stake, the as- 
sociation says, and confusion has enveloped the powers and duties of the FPC, the 
role of Army engineers and the responsibilities of the Bureau of Reclamation. 

Specifically, the association charges that the FPC permitted prompt under- 
development of the Snake at the expense of proper development, compared the 
Federal and private proposals on the basis of 3 dams while requiring only 2 to be 
built, and ignored irrigation subsidies which would accrue from power revenues 
of the high Federal dam. 

The FPC findings spiked two bugaboos raised against the high dam; the conten- 
tion that there isn’t enough water in the river to fill the high dam reservoir, and 
the fear that upriver water rights would be jeopardized. 

This brings us up to date, and to Secretary Seaton’s new look at the whole 
philosophy of partnership in river development. 

On February 15, 1957, Seaton sent a letter to Jerome K. Kuykendall, chairman 
of the Federal Power Commission, notifying him that the Bureau of Reclamation 
had been ordered to study the feasibility of a high Federal dam at Pleasant Valley, 
34 miles down the Snake from Hells Canyon. 

Seaton’s letter was prompted by FPC deliberations on the application of the 
Pacific Northwest Power Co, to build two small dams below Hells Canyon, at 
Pleasant Valley and Mountain Sheep. 

This application, filed in 1954 by a combine of four private power companies, 
had been proceeding quietly through the FPC mill while the Hells Canyon con- 
troversy raged. The two proposed dams, of the Idaho Power type, would cost 
$143,700,000 and generate 1 million kilowatts. 

In line with the “partnership” policy the Interior Department early in 1956 
formally advised the FPC that tle administration “has no objection” to the 
private company’s two small dams at Mountain Sheep and Pleasant Valley. This 
was done in a leter from Fred A. Aandahl, Assistant Secretary of the Interior who 
handles power matters, to Kuykendall, on January 31, 1956. 

Again, extended hearings were held and thousands of pages of testimony taken. 
In December the FPC closed the record and took the application under advisement. 

Two months later the Seaton letter went to Kuykendall, based on a preliminary 
reclamation study of high-dam possibilities at Pleasant Valley which was com- 
pleted in September 1956. 

Both Kuykendall and Seaton’s top aids concede that his letter carriers no legal 
weight. It is not in the record, upon which the FPC will base its Pleasant Valley 
decision, because the record closed 2 months earlier. 

Nor does Seaton’s letter withdraw the Aandahl letter, which is in the record 
saying the Interior Department has no objection to the Pacific Northwest Power 
Co, license. 

Finally, Seaton’s letter did not ask the FPC to delay its decision, expected 
sometime this summer, while Interior completes its high Pleasant Valley Dam 
studies, expected no earlier than November or December. 

Reaction to Seaton’s letter was immediate. Time magazine hailed it as a “new 
look” in the Interior Department, a “drastic modification” of its Hells Canyon 
stand brought about in no small measure by election reversals which engulfed 
“many a western Republican,” including McKay. 

The Wall Street Journal, ina proprivate power story on the Pacific Northwest, 
erroneously reported the Seaton letter “asked the FPC to delay a private license 
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for Pleasant Valley Dam on the Snake River—a project approved by his pred- 
ecessor.” Similar reports appeared widely in the Nation’s press, and the Wash- 
ington Star was led to question the reality of any northwest power shortage. 

Senator Neuberger quickly fired back, opening the new fight on the Snake River 
from the Senate floor as hearings on the perennial Federal Hells Canyon bill got 
underway in the House and Senate. 

“Seaton has destroyed the illusion voiced by administration spokesmen that the 
FPC-licensed Idaho Power projects were the best for development of Hells Canyon 
power and flood-control potentials,” Neuberger declared. “Obviously, if high 
Pleasant Valley Dam—which would inundate Idaho Power’s little Hells Canyon 
site—provides greater benefits, then the FPC has been guilty of licensing inferior 
development in the Hells Canyon area.” 

Seaton’s letter—and the third worst flood in Columbia River history in 1956— 
did revive a long-submerged issue in the entire Snake controversy * * * flood 
control. 

The Snake is the largest tributary of the vast Columbia system which drains 
259,000 square miles in Canada, Washington, Oregon, Idaho, Montana, Wyoming, 
Utah, and Nevada, and dumps 10 times more water into the Pacific Ocean than 
the Colorado River carries. 

Last year’s flood threat was the greatest since 1894, and only a steady early 
snowmelt prevented damages which could have reached $300 million in the lower 
Columbia region alone. (Such losses did occur in 1948.) 

That threat was noted by implication in Seaton’s letter, when he referred to an 
Army engineers’ study which found 4 million acre-feet of flood-control storage is 
needed on the middle Snake River. The Secretary said Idaho Power dams would 
provide 1 million acre-feet and the private Pleasant Valley and Mountain Sheep 
dams another 500,000. 

But a high Pleasant Valley dam, Seaton said, would provide 1,300,000 acre-feet 
of flood-control storage capacity and 1,250,000 kilowatts of power. Seaton said 
he took his figures from the September 1956 report of the Bureau of Reclamation, 
which indicated a high multipurpose project might prove economically feasible 
upon further study. 

While Seaton’s top aids, including Under Secretary Hatfield Chilson, of Love- 
land, are convinced he has scrapped McKay’s discredited policies, they find it 
hard to cite specific examples in the power field. Elmer F. Bennett, assistant to 
Seaton, says Interior no longer arbitrarily holds that private development is 
necessarily best even if only partial, or that profitable power sites should be sur- 
rendered to private utilities while the Federal Government develops only the 
marginal, questionable, unprofitable projects. 

But Neuberger, Morse, Church, and others aren’t easily convinced. And 
Seaton’s aids can’t easily explain why his letter to Kuykendall on the Pleasant 
Valley issue was so late, why it asked no delay, why it did not withdraw Aandahl’s 
letter of no objection to private development. 

“Seaton’s letter was just one of those things we failed to get around to in time 
to get it in the FPC record,” says one top Interior official. “But it does constitute 
a reversal of our previous position on the need for a high dam on that stretch of 
the Snake River. Under McKay, the high dam was simply written off; the 
necessary information to support it was collected but never evaluated. 

“While it is true that there is no direct request for a delay by the FPC, no formal 
intervention and no expressed opposition to private development in the Seaton 
letter, those things are clearly implied. There is every reason to believe the 
FPC will cooperate.” 

But high-dam, multipurpose advocates, remembering the FPC action in the 
Hells Canyon-Idaho Power case, remain extremely skeptical. If Seaton is sincere, 
they ask, why is it necessary to read between the lines to get at his real meaning? 
Why does he act by implication and innuendo? Why doesn’t he simply state his 
position and policy clearly and forthrightly? 

“If the administration is concerned about our power shortage, why hasn’t it 
started a single new project in this one region where 40 percent of the total 
potential waterpower in the United States is waiting to be developed?’ asks 
Neuberger. 

“Why isn’t there even a nickel in the budget to build our great John Day Dam? 
Here’s 1.1 million kilowatts ready to go, all designed and engineered, with a power 
potential equivalent to a high Hells Canyon dam. The reason is obvious; the 
administration still hopes to make another phony ‘partnership’ out of John Day.” 

Seaton’s “new look” in the Interior Department and multipurpose high dam 
sweet talk drew all the more suspicion when he proposed a “partnership” on the 
big Trinity project in California with the Pacific Gas & Electric Co. 
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Seaton asked Congress to allow P. G. & E. to build the power features of the 
$225 million project. He said this would relieve taxpayers of $55 million in 
costs and produce a $165 million surplus of revenues to the Federal Treasury in 
50 years of operation. 

Seaton’s request was based on a report from his reclamation commissioner, 
Wilbur A. Dexheimer, which said either joint or all-Federal development was 
feasible both economically and engineeringwise. But Dexheimer emphasized 
joint development would mean limited power for present customers of the massive 
Central Valley project, of which Trinity is a part, and higher rates. 

Seaton’s recommendations to Congress also pointed up these two drawbacks to 
“partnership” development, but the press release his office issued played them 
down. 

Under Seaton’s partnership proposal, present so-called preference customers 
(public bodies like the city of Sacramento, the atom-town Roseville, rural elec- 
tric co-ops, etc.) would pay $86 million more for their power than if it were pro- 
duced and sold by the Federal Government, over the 50-year life of the agreement. 
Of this, Federal agencies themselves, like the military bases and atomic plants 
of central California, would pay $29,500,000. 

And if another related project, the San Luis irrigation development, is added as 
planned at some future date, these increased power rates would come to $118 
million and $71 million, respectively. 

While both Seaton and Dexheimer noted that P. G. & E. would pay $135 million 
in Federal, State, and local taxes on its power installations, neither referred 
to the increased taxes which would accrue from an expanded tax base provided 
by Federal development—an important factor in reclamation justification. 

The amount of power from partnership development would fall far short of an 
all-Federal project, too. The P. G. & E. plan would produce 400,000 kilowatts; 
Federal development, 650,000 kilowatts. 

Seaton did concede, in his recommendations to Congress, that the partnership 
plan also would run afoul of the Central Valley Project Act on two important 
counts : 

1. Power would be sold without any preference to public bodies, counter to 
express provisions of the CVP Act and Federal reclamation laws. 

2. No preference would be given to customers in Trinity County, where the 
project is located, despite a provision in the CVP Act which earmarked 25 percent 
of the Trinity power to users in that county. 

Still a third objection was considered in the Seaton proposal: After 50 years, 
the Federal Government would have to pay severance damages of an undeter- 
mined amount of P. G. & E. to take over the powerplants and retire whatever 
net investment the utility had not amortized in that time. 

Seaton suggested Congress write a “more tangible test of severance damages 
than that contained in the proposed agreement” with P. G. & B. 

Dexheimer’s report offered no conelusions as to whether all-Federal or part- 
nership development is to be preferred, but Seaton told Congress: 

“In my opinion, it appears clear from the report of the Commissioner that 
joint development would provide substantially more funds for potential irriga- 
tion and multipurpose development in the Central Valley project area. This 
means that the power resource of the Trinity River division under joint develop- 
ment would provide the greater benefit to the project area and to the Nation as 
a whole.” 

Dexheimer, in an interview later, said it means partial development of the 
potential power resource, and at double the power rates of the all-Federal plan. 
In return, P. G. & BE. would pay to the United States an average of $4,617,000 
annually for 50 years to buy falling water from the project for power genera- 
tion—an amount admittedly higher than United States operation could earn. 

Seaton’s proposal for partnership development of Trinity despite these draw- 
backs brought a burst of protest, even from California Republicans, led by Sen- 
ator Thomas Kuchel. 

“The Secretary’s recommendation for private power development at Trinity 
is fraught with many perils,” Kuchel warned. 

After citing the smaller power production and higher rates provided by the 
P. G. & FE. partnership, Kuchel declared : 

“This is tantamount to emasculating the preference law so far as the Central 
Valley project is concerned * * * In my judgment, Congress will not consider 
repealing the preference clause. * * * 

“With respect to Federal installations. long served by Central Valley project 
power, such as a Navy shipyard, an Atomic Energy Commission development, or 
Army or Air Force bases, it is illogical to urge that the Federal Government build 
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a $225 million project only to compel its own governmental agencies to pay pri- 
vate power rates for the electric energy produced by the waters stored therein. 
Indeed, it would be illegal. * * * 

“From the very beginning, the California State government has urged the Fed- 
eral Government to undertake its construction and to integrate it with the Cen- 
tral Valley project, with a specific recommendation for Federal generation of 
power. * * * 

“Under the Secretary’s proposed contract, the single responsibility of the com- 
pany would be to produce hydroelectric power in a manner most efficiently to 
supply the needs of its own customers * * * The basic concept of the Central 
Valley project would be drastically altered, if not, indeed, destroyed by the pro- 
posed contract. 

“Suppose, in a period of water shortage, agricultural needs compelled the 
project to draw off water from the reservoir at a faster rate than that required 
by the company for power production. Apparently, to resolve the resulting 
problem, the contract proposal would require the United States to pay a penalty 
to the company for doing the very thing which the project was designed to 
accomplish. 

“The basic purpose of the Central Valley project is storing and releasing 
water in the interests of irrigation and reclamation. That purpose is in the 
public interest, and the public interest requires that that purpose be fulfilled 
without imposing penalties on the Government of the United States.” 

The whole Central Valley project, Kuchel concluded, was “not constructed 
for profit,” but was designed to meet ‘an urgent need among our people for 
reclamation assistance,” with benefits distributed “on as wide a range as 
possible.” 

Representative John E. Moss, Democrat of California, joined with a host of 
others in condemning the Seaton partnership on the Trinity. Moss said the plan 
would “set a most disastrous precedent tor other similar projects throughout the 
Nation.” He charged it would “give the green light to virtual monopolization 
by the utilities of hydroelectric power resources in the West.” 

Moss then inserted into the Congressional Record an editorial from the Sac- 
ramento Bee, assailing the proposal for “throwing away” the “public yardstick” 
of Federal power with which to measure electric rates and insure competition to 
keep private rates down to reasonable levels. 

The Bee argued that private rates are always lowest where there is Federal 
power to keep them in line, and that Seaton “has fallen in step” with private 
utility lobbying to destroy “every vestige of public power.” Resulting higher 
power rates throughout the Nation, the Bee said, would amount to many times 
more than the $55 million the taxpayers would save on the initial Trinity invest- 
ment. 

Seaton’s specific, concrete Trinity “partnership” recommendation at the same 
time he was implying favor of a Federal high dam on the Snake River stung 
Hells Canyon zealots into new fury. 

Neuberger commended Kuchel for his condemnation of the Trinity proposal, 
and invited him to reverse his past position and join 21 other Senators who 
have introduced a new Hells Canyon bill. 

Morse joined in, declaring Californians “are not entitled to have the tax- 
payers of the United States pay the check for all the nonreimbursable costs 
of the Trinity project and then have the private utilities pick up the profits.” 
He called for “an investigation of the newly announced, but still rather vague, 
policies” which Seaton proposes, “not only in regards to the Trinity project 
but in regard to the Pleasant Valley project and other projects on which he has 
been sending out trial balloons.” 

The St. Louis Post-Dispatch, citing other reports that the Eisenhower admin- 
istration is now beginning to lean toward an all-Federal John Day project on 
the lower Columbia, said the Interior Department “continues to show plain signs 
of contradiction and unclearness in its own mind toward the development of 
our waterway resources.” 

This, then, brings us back to the Pacific Northwest and Hells Canyon—and 
the question : Where do we go from here? 

Apparently, the public power supporters of a high Federal multipurpose dam 
on the Snake River are as divided and confused as they accuse the administra- 
tion of being. 

They insist a big dam is imperative—to produce badly needed power in maxi- 
mum amounts at reasonable rates, to regulate the river for full flood control 
and downstream power generation, and to supply necessary revenues to make 
supplemental irrigation projects possible. 
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But they can't agree on where to build it. ; 

Morse is the big gun in the battle for a high Hells Canyon Dam. But even 
some of his closest supporters privately concede it will never pass Congress, if 
only because Congress would refuse to pay off Idaho Power Co. for the $20 mil- 
lion it has already invested thereby rushing into construction under its FPC 
license. 

And it can be recalled that the Muscle Shoais development in the Tennessee 
Valley during World War I passed Congress only after 240 authorization bills 
were defeated. 

Still, the chances of passing a high Hells Canyon bill now or in the future 
must be regarded as remote at best. 

That leaves Pleasant Valley, as a next likely alternative. 

Church of Idaho thinks a high dam there is perhaps the most practical answer 
to the problem of Snake River development. Neuberger suggests a 5 to 10 year 
moratorium on any Snake River development, while we reach 300 miles into 
Canada to develop the upper Columbia system. 

Reason for the moratorium on the Snake, Neuberger explains, is to allow 
more time to study still another high dam site—Nez Perce, farther downstream 
below the junction of the Snake and the Salmon Rivers. 

A high dam at Nez Perce, perhaps the best site of all, poses 2 serious prob- 
lems: It would destroy the $10 million salmon industry by cutting off the Salmon 
River breeding grounds, and it would flood out the Pleasant Valley dam site. 

Neuberger thinks the fish and wildlife service may find a solution to the sal- 
mon problem in a few more years. Just as Grand Coulee blocked off the 
spawning grounds on the upper Columbia, so would Nez Perce doom the Salmon 
River because as yet there is no way the adult fish can be lifted over the 700- 
foot dam or the fingerlings passed downstream. 

Church and Neuberger do agree on one thing: If Congress doesn’t do some- 
thing, the FPC is likely to grant the private license for Pleasant Valley which 
would preclude any high dam on the Snake. The question neither can answer 
yet is: What could Congress do, if anything—and would it? 

Meanwhile, the Hells Canyon Association sticks stubbornly with high dams 
at Hells Canyon and Nez Perce, battling either high or low dams at Pleasant 
Valley before the FPC, 

High dams at Hells Canyon and Nez Perce, the association argues, would 
provide 4 times more flood-control storage alone than Idaho Power’s 3 lower 
Hells Canyon dams and a Federal high dam at Pleasant Valley. In power 
production, the 2 high dams wouid generate 1 million more kilowatts, or the 
equivalent of Grand Coulee. 

J. T. Marr, president of the Hells Canyon Association, views Seaton’s hint of 
a high dam at Pleasant Valley as “at best a weak apology for a tragic failure to 
insist on orderly, comprehensive development of the Columbia Basin.” 

“Anything less than a high dam at Hells Canyon and a high dam at Nez Perce 
will meet with opposition from the people of the Northwest, no matter how cleverly 
it is packaged and presented to us,” Marr told the FPC. 

On the other hand, Neuberger recognizes the immediate need for more low 
cost power to stimulate the sagging economy of Oregon. Aluminum plants have 
been cut back one-third by the power shortage, and new industries are no longer 
coming in. 

Neuberger traces the Oregon decline back to the 1952 elections. At that time. 
Oregon’s per capita income average $97 over the national level. Now it stands 
$10 below it. He fixes the total economic loss at $340 million, and, calls the 
situation alarming. 

Unemployment, Neuberger says, is among the highest in the Nation, and 
Oregon incomes rose only 14 percent since 1950, while the national average rose 
24 percent. 

In proposing immediate, large-scale power developments in Canada, at Mica 
Creek and Libby dam sites, Neuberger recognizes that there has been no agree- 
ment between the United States and Canada on financing, power distribution, 
river regulation for downstream generation in this country, or power exchanges. 

Negotiations, he admits, have been deadlocked for a year or more, and little 
progress was made before that. 

Again, he blames the Eisenhower administration directly—because it named 
Len Jordan, former Idaho Governor, to head the United States side of the Inter- 
national Commission conducting the negotiations, Jordan, Neuberger charges, 
has always been an open and avowed foe of public power and Federal river 
development on a comprehensive basinwide seale. 
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But Neuberger recalls that Eisenhower himself held out the lure of Libby Dam 
while the Hells Canyon fight was raging. Since then, Neuberger notes, the 
administration seems to have forgotten all about Libby and now is tempting 
high-dam advocates with Pleasant Valley. 

“It’s the same old shell game,’ Neuberger says. “And the people of the 
Northwest lose two ways: We lose Hells Canyon, and we lose all other new starts, 
too, despite our great need and vast potential. 

“It would be easier to press our negotiations with Canada, to the mutual 
advantage of both Nations, than it would be to solve our fish problem at Nez 
Perce. And if we go ahead with Pleasant Valley, we will be discarding Nez 
Perce entirely, because it would flood either high or low dams upstream.” 

So Neuberger says he will fight for John Day and Libby, once Congress de- 
cides again on Hells Canyon and pending the Supreme Court review of the whole 
case. This, he argues, will provide 2.6 million kilowatts the fastest, and still 
retain the possibility of Nez Perce if the fish issue can be resolved. 

John Day was authorized in 1950, but the administration apparently can find 
no one willing now to introduce its partnership legislation. Republicans who 
sponsored or supported such bills in the past were washed out of Congress in 
the 1954 and 1956 elections. So the administration budget contains no appropri- 
ation to start work on the project, although Army engineers say they could use 
$8 million this year. Neuberger says an attempt will be made in Congress to 
provide the necessary funds. 

But while the administration talks up high dams and holds down budget 
approprations, and while public-power exponents divide their forces and offer 
opposing arguments, the FPC proceeds toward licensing the small dams at 
Pleasant Valley and Mountain Sheep. The region’s power needs continue to 
grow, and the Nation’s need increases for Snake River flood control and power 
revenues to finance further tax-broadening, economy-bolstering reclamation. 


The CHatrman. Senator Morse. 


STATEMENT OF HON. WAYNE MORSE, A UNITED STATES SENATOR 
FROM THE STATE OF OREGON 


Senator Morse. Mr. Chairman, and members of the committee, I 
appreciate the honor and the privilege of testifying before the com- 
mittee in opposition to the Kuykendall nomination. A thorough in- 
vestigation of allegations against Kuykendall I think should be con- 
ducted by the committee. 

The renomination of Jerome Kuykendall to the Federal Power 
Commission presents this committee and the Senate with a great 
challenge. 

Pr obably no other committee of the Senate has greater power to af- 
fect the consumers of the Nation than does the Committee on Inter- 
state and Foreign Commerce, Its jurisdiction covers the great regula- 
tory commissions whose pr incipal purpose is protection of the consum- 
er. The committee has legislative oversight responsibilities over the 
activities of the Federal Trade Commission, the Interstate Commerce 
Commission, the CAB, and the Federal Power Commission. 

The CHarmman. Excuse me. Right there, if there is no objection 
from the committee, we will put in the record the declaration of policy 
of the Federal Power Act and the Natural Gas Act. 

(The declaration of policy of the Federal Power Act and the Natural 
Gas Act follow:) 


FEDERAL POWER ACT 


Section 201. (a) It is hereby declared that the business of transmitting and 
selling electric energy for ultimate distribution to the public is affected with a 
public interest, and that Federal regulation of matters relating to generation to 
the extent provided in this part and the part next following and of that part of 
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such business which consists of the transmission of electric energy in interstate 
commerce and the sale of such energy at wholesale in interstate commerce is 
necessary in the public interest, such Federal regulation, however, to extend only 
to those matters which are not subject to regulation by the States. 


NATURAL GAs ACT 


SECTION 1. (a) As disclosed in reports of the Federal Trade Commission made 
pursuant to Senate Resolution 83 (Seventieth Congress, first session) and other 
reports made pursuant to the authority of Congress, it is hereby declared that 
the business of transporting and selling natural gas for ultimate distribution 
to the public is affected with a public interest, and that Federal regulation in 
matters relating to the transportation of natural gas and the sale thereof in inter- 
state and foreign commerce is necessary in the public interest. [52 Stat. 821 
(1938); U. 8. C. 717 (a). 

Senator Morse. The nomination involved in these hearings directly 
concerns only the latter. What this committee and the Senate do on 
this nomination, however, has significance for all of the regulatory 
commissions which are the creatures and agents of Congress. 

The evidence is that Mr. Kuykendall, during his 4 years as Chair- 
man of the FPC, has not fulfilled his obligations to consumers in the 
impartial manner required by the nature of his office. In addition, 
there are allegations and questions concerning his conduct. in office 
which require thorough investigation which only this committee is 
in a position to conduct before acting on his nomination. 

If his confirmation is recommended despite his known conduct and 
without resolving the allegations made and questions raised, the Ex- 
ecutive, members of all of the regulatory commissions, and the indus- 
tries subject to their jurisdiction will be on notice that anything goes. 


MISREPRESENTATION TO CONGRESS 


Members of the Federal Power Commission, and especially its 
Chairman, have the obligation to act with impartiality in the admin- 
istration of the statutes and policies of Congress designed primarily 
for the protection of consumers. As representatives of Congress, they 
owe a special responsibility to deal with candor with Congress. 

The evidence seems clear, and so far as I know unrebutted, that Mr. 
Kuykendall failed to deal candidly with Congress on at least one im- 
portant occasion, and possibly others. 

The documentation for this charge is to be found in the report of 
Subcommittee No. 1 of the House Select Committee on Small Business, 
House Report No. 2967, 84th Congress, 2d session on The Organiza- 
tion and Procedure of the Federal Regulatory Commissions and Agen- 
cies, Etc., pages 40-42. 

In summary, Chairman Kuykendall, during the Dixon-Yates con- 
troversy in Congress, testified in 1954 before the Joint Committee on 
Atomic Energy that the FPC Bureau of Law had not made any studies 
or passed upon the proposed Dixon- Yates contract when it was being 
processed by executive agencies. The facts were that two high offi- 
cials of the FPC Bureau of Law, two Assistant General Counsels, had 
made studies of the proposed contract and condemned it vigorously 
for its failure to protect the interests of the Government and the public. 

This is a matter of such major importance that I wish to read into 
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the record the summary of testimony issued by the Select Committee’s 
Subcommittee No. 1, issued on July 31, 1955: 


SIGNIFICANT Facts DEVELOPED IN THE HEARING HELD BEFORE SUBCOMMITTEE No. 1 
OF THE HOUSE SELECT COMMITTEE ON SMALL BUSINESS ON THURSDAY, JULY 28, 
1955, IN THE EXAMINATION OF WITNESSES FROM THE FEDERAL POWER COM MIS- 
SION 


1. Evidence relating to defects in the Dixon-Yates contract which was drafted 
and proposed prior to August 1954 disclosed that early in 1954 the Bureau of the 
Budget sought and secured help from the Federal Power Commission in connec- 
tion with the drafting of the Dixon-Yates contract. The Federal Power Com- 
mission at that time was under the Chairmanship of the Honorable Jerome Kuy- 
kendall, an Eisenhower appointee. In connection with that work on the Dixon- 
Yates contract, Francis L. Adams, Chief of the Federal Power Commission's 
Bureau of Power, in company with William F. MeCandless, a representative of 
the Bureau of the Budget, visited the White House when the matter was being 
considered by the President. He stated that he was asked to accompany the 
Director of the Bureau of the Budget and Mr. McCandless and to sit in the hall 
outside of the President's office in case any technical questions that Mr. MceCand- 
less or others wished to direct to him while the President had this Dixon-Yates 
matter under consideration and discussion (transcript pp. 829-830). 

Thereafter Mr. Francis L. Adams of the Federal Power Commission and his 
assistant, Mr. Roberts, spent substantial time giving the Bureau of the Budget 
assistance on the Dixon-Yates matter. Much of the time that they gave to this 
matter was spent in the offices of the Bureau of the Budget. By August 23, 1954, 
the proposed contract for Dixon-Yates had been drafted and had been submitted 
to the Federal Power Commission for its study and report. In that connection, 
at the request of the Acting Chairman, Commissioner Digby, the Federal Power 
Commission’s Bureau of Law was asked to review the draft of the contract and 
to state orally to the Federal Power Commission at a scheduled meeting for 
August 25, 1954, “what, if any, questions the Bureau of Law had and the nature 
of the questions,” about the contract (transcript, pp. 864-865). 

Within that period of time between August 23 and August 25, 1954, by working 
strenuously and overtime, the Acting General Counsel, Mr. Lambert McAllister 
and Assistant General Counsel Howard E. Wahrenbrock made a study of the 
Dixon-Yates contract and presented memoranda of their comment thereon. In 
the meantime, the General Counsel of the Federal Power Commission, Mr. Willard 
W. Gatchell returned to the city and received a call to appear before the Federal 
Power Commission in a meeting it held shortly after September 17, 1954, to dis- 
cuss the Dixon-Yates contract (transcript, pp. 880-881). In that connection, he 
testified as follows: 

“Mr. GaTcuenL, * * * This came before the Bureau of Law. This Dixon- 
Yates contract came before the Bureau of Law through the Bureau of Power. 
And it happened to come at a time when I was out of the city on some business 
with the Commission, and so I knew nothing about it until I got back. I then 
saw both Mr. Wahrenbrock’s and Mr. McAllister’s memorandums, the ones that 
have been submitted here and received by the committee. 

“ * * * These memorandums which were submitted by Mr. Wahrenbrock and 
Mr. McAllister were submitted at the request of the Bureau of Power. Ordi- 
narily, when the Commission wants an opinion they ask the General Counsel for 
an opinion, which is prepared. And invariably the practice has been, as far as 
I know, without any exceptions, that these opinions then go to all members of 
the Commission and I have no reason to think that the two memorandums which 
were submitted, one by Mr. Wahrenbrock and one by Mr. McAllister did not 
likewise go to the members of the Commission * * * 

“Mr. MacINrTyre (general counsel, Select Committee on Small Business). In 
the course of those discussions did you inform them of the views of the Bureau 
of Law? 

“Mr. GATCHELL. No, sir, I informed them of my views. And in my views, I, 
of course, took advantage of the study which had been made by Mr. Wahrenbrock 
and Mr. MeAllister, because they are very fine technicians and both of them 
did a thorough job within the very limited time that they had. 

“T was fortunate in having a little more time to study it. I raised all of the 
points that they raised, and quite a number of additional points myself. I raised 
those to the Commission.” 
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In that connection the Secretary of the Federal Power Commission, Leon M. 
Fuquay, also testified as follows (transcript pp. 874-875) : 

“Mr. Macintyre. And you heard Mr. Wahrenbrock’s testimony about having 
submitted to the Secretary of the Commission copies of his memorandum on the 
Dixon-Yates contract? 

Mr. Fuquay. Yes. 

“Mr. MacIntyre. And you heard him say that he passed that to the Secretary 
for distribution to the Commission ? 

“Mr. Fuquay. Yes. 

“Mr. MacIntyre. Did you pass that on to the Commissioners, including the 
Chairman? 

“Mr. Fuquay. I would have no way to know that. I can only assume that I 
did. We don’t keep the record of whether we did or we didn’t. I assume the 
interoffice file would show perhaps a notation: ‘Distributed to the Commission.’ 
My girls usually do that. It is also perhaps possible that the agenda, if there 
was one on that date, would show that it was before them at the time. 

“Mr. MacIntyre. Would the record of the Federal Power Commission, the 
minutes of the Federal Power Commission, show whether or not the memorandum 
had been distributed and received by the Chairman? 

“Mr. Fuquay. The minutes would not. The agenda might show. The minutes 
only show what action took place. 

“Mr. Evins. Mr. Fuquay, would you address a letter to the counsel of the com- 
mittee after examining your files, and tell us whether or not this memorandum 
was distributed to the Commission? 

“Mr. Fuquay. If I can ascertain that fact, I will be glad to do that. 

“Mr. KUYKENDALL. I think I can clarify that point. 

“Mr. Evins. Proceed. 

“Mr. KUYKENDALL. I saw Mr. Wahrenbrock’s memorandum. We had it at the 
Commission meeting. I am sure all Commissioners had it. And we considered 
it and discussed it with him and with other members of the staff who were 
present.” 

Now what did the memorandums which had been prepared by Mr. McAllister 
and Mr. Wahrenbrock contain in the way of comment concerning the Dixon-Yates 
contract? In that connection the summary and concluding paragraphs of Mr. 
McAllister’s opinion of those contracts are quoted as follows: 

“IT have never reviewed a power contract wherein each and every provision 
is written in such fashion that one party has an absolute veto right wherever 
any adjustment or change is indicated and no provision is made for the resolv- 
ing of a dispute. The contract gives the impression that the generating company 
dictated the terms and conditions of the contract and either AEC was inept or 
without any right or opportunity to insist on relative provisions which would 
spell out the representative rights and circumstances under which an adjustment 
might be justified and provide for a resolution of any difference that might arise 
through an established form of negotiation or arbitration. 

“The time which has been available for review of the contract from the stand- 
point of its provisions has been entirely inadequate. There are many provisions 
of the contract which could be specified in support of the statement that the 
contract is all one-sided but time would not permit the coordination and discus- 
sion of all such matters.” 

The concluding paragraph of Mr. Wahrenbrock’s memorandum is as follows: 

“Aside from minor questions of draftsmanship, the foregoing questions, arising 
from the limited and preliminary study which it has been possible to make, appear 
serious enough and numerous enough to cause grave apprehension that there are 
other questions and very substantial objections to the August 11 draft. It would 
seem reasonable to conclude that the immediate advantages from quick comple- 
tion of the deal in these terms, to facilitate getting forward with certain parts 
of the construction before spring high water on the Mississippi, will be more 
than offset by the long-term substantial advantages to the Government of taking 
additional time to try to arrive at a better contract. And this is in addition to 
the grave question of legal authority for the contract under the Federal income- 
tax provision of section 165 (b) of the Atomie Energy Act of 1954 (enrolled.)” 

It is significant that the advice thus contained and set forth in Mr. McAllister’s 
and Mr. Wahrenbrock’s memorandums did not come to light so that they could be 
considered by the Members of Congress and others interested in the Dixon-Yates 
deal until Thursday, July 28, 1955. 
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Still quoting from the House report : 


In fact it appears that there was a concerted effort in the past to suppress the 
information contained in those memorandums. Let us recall the fact that at the 
time of the election in November 1954, frenzied efforts were being expended to 
have the Joint Committee on Atomic Energy of the Congress of the United States 
approve the Dixon-Yates deal prior to January 1, 1955, when the newly elected 
Democratic Congress would take control. Therefore, hearings were held on the 
matter by the AEC Joint Committee commencing November 4, 1954, just as the 
final election returns were being received. 

During the course of those hearings on Friday, November 5, 1954, and at page 
200 of the record of the hearings, Mr. Kuykendall, Chairman of the Federal Power 
Commission, an Eisenhower appointee, is reported to have testified as follows 
(transcript, p. 878 of the hearings before Subcommittee No. 1 of the House Select 
Committee on Small Business, on Thursday, July 28, 1955) : 

“Mr. KUYKENDALL, No, our lawyers were not called into this. Our Bureau of 
Power worked with the AEC and with the Bureau of the Budget and conferred 
with our Bureau of Accounts, Finance, and Rates, which Mr. Smith heads. At 
a later stage, Mr. Smith and Mr. Adams participated in some staff conferences 
with AEC but our Bureau of Law did not. Then, when we got these requests 
from this committee and from AEC to give our opinion, we did not ask the 
Bureau of Law to get into the legal phases of it, because I thought that would 
simply be plowing the same ground, so to speak, that I knew the attorneys for 
AEC have plowed and the Attorney General. So, they were not asked to give 
us—wait a minute, I will take that back. 

“Representative Price. I saw a press report to the effect that the General 
Counsel had not given his approval. 

“Mr. KUYKENDALL. We had not asked him for it, but the staff took the con- 
tract to him and started drawing him intoit. I felt that it was unnecessary, and 
we said in our first letter to the AEC that our attorneys had not passed on it.” 

Why was it that Mr. Kuykendall so acted in keeping from Members of the 
Congress on that oceasion the objections which he knew to exist to the Dixon- 
Yates contract? Was it something that fits into a pattern of what has been 
termed “cover up” of important facets of the Dixon-Yates matters such as for 
example, the facts concerning the participation of Adolphe H. Wenzell of the 
First Boston Corp., in negotiating the Dixon-Yates deal? 


That is the end of the quotation from the House report. 

Members of the committee, on the face of the transcript it seems 
clear that Chairman Kuykendall’s misrepresentation and suppres- 
sion of vital facts when he appeared before the Joint Committee on 
Atomic Energy in 1954 are sufficient to disqualify him for the posi- 
tion to which he has been renominated. 


QUESTIONABLE HANDLING OF THE HELLS CANYON CASE 


There are many aspects of the FPC’s handling of the Hells Canyon 
case, under Mr. Kuykendall’s chairmanship, which raise serious ques- 
tions of propriety. Let me say at this point that disagreement with the 
FPC decision of the case is not a reason for opposing his confirma- 
tion. However, questionable procedure and misleading statements 
rationalizing the decision, which are underlined by indications of bias, 
do indeed raise additional questions of his fitness for continuation in 
office. 

The Cuatrman. Senator Morse, going back, before you go into 
the Hells Canyon matter, if the committee has no objection I will ask 
again that the declaration of policy of the Federal Power Act be 
placed in the record and singled out in this case. 

Senator Morsr. That is satisfactory to me. 

The CHarrman. You will find that the preamble places the duty 
and responsibility upon the Power Commission to take the initiative 
to act in the public interest in these matters. 
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Senator Morse. I heartily agree and want to emphasize it. 

(See p. 20.) 

Senator Morse. Before coming to the Federal Power Commission, 
Mr. Kuykendall was a member of the Washington Public Service 
Commission to which he had been appointed by former Gov. 
Arthur Langlie, an outspoken foe of a high Federal Hells Canyon 
Dam. This association at least raises a question of bias in connection 
with the most important and controversial license proceeding in which 
he was to take part as Chairman. 

Prior to that, according to the House subcommittee report already 
cited, Mr. Kuykendall was a member of a law firm which represented 
several utility companies in cases before the Washington commission. 
Whether he sat on cases concerning them as a Washington commis- 
sioner is a proper subject of inquiry. 

Further, it is a proper subject of inquiry whether he or his firm 
represented companies allied with Idaho Power Co. or Ebasco Serv- 
ices, Inc., which have managed to maintain the old Electric Bond & 
Share empire which the SEC ordered dissolved. Ebasco took an active 

art in counseling Idaho Power and its officials testified in the FPC 
Hells Canyon license proceeding. 

The CuarrmMan. At that point we will put in the record, without 
objection, the testimony before the Kefauver Antimonopoly Committee 
on the tax matter in which Ebasco appeared to protect the Idaho Power 
Co., as their direct agent. 

Senator Morse. I will be very glad to have it inserted in the record 
at this point in my testimony. 

The CHATRMAN, Ebasce, by the way, is an abbreviation for a holding 
company of private utilities. 

Senator Scnuorerret. How voluminous is that, Mr. Chairman ? 

The CuarrmMan. Justa small part. He identified himself as appear- 
ing for the Idaho Power Co. in their tax amortization matter before 
the Kefauver committee. 

I might say as to the Senator from Oregon’s statement suggesting 
that the Ebasco Services, Inc., were concerned with the Idaho Power 
Co., I would think the testimony would be somewhat conclusive in 
that respect. 


HEARING BEFORE SUBCOMMITTEE ON ANTITRUST AND MONOPOLY OF THE SENATE 
JUDICIARY COMMITTEE, WEDNESDAY, JUNE 5, 1957 


(Transcript, p. 888) 


Senator Kerauver. Mr. McDonald, Ebasco’s Washington office, as I under- 
stand it, did participate in making, on behalf of the Idaho Power Co., applica- 
tions for rapid tax writeoff certificates for the Brownlee and Oxbow projects, is 
that right? 

Mr. McDonatp (Ebasco Services, Inc., Washington, D. C.). Yes, sir. 

Senator Morse. When Mr. Kuykendall was called upon by the 
House Subcommittee on Regulatory Agencies to discuss on July 28, 
1955, the Hells Canyon controversy he declined to do so on the ground 
that the case was pending before the FPC. In fact, it had been de- 
cided the day before; the opinion and order bear the dates of July 
27,1955. They were released on August 4—only 2 days after Congress 
adjourned. It is hard to justify this week’s delay on the ground of time 
necessary to process the case. As Chairman Kuykendall mentioned 
in his testimony on July 28, the case was formally before the Commis- 
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sion only since July 6, 1955. It taxes the imagination that the Com- 
mission could digest a "20,000- page record, containing hundreds of ex- 
hibits and char ts, a lengthy and involved examiner’s report, excep- 
tions and briefs and oral argument in 38 weeks—or even 2 months—but 
require 7 or 8 days for mimeographing and physical production of 
their opinion. 

Nonetheless, Chairman Kuykendall evaded testifying on the ground 
that the case was pending. 

Many parts of the decision are open to question, But, at least two 
are indicative of the manner in which the case was handled. 

Throughout the FPC decision granting the Idaho Power Co. licenses 
in the Hells Canyon reach, the Commission compared the various bene- 
fits of the single, high Federal dam and the three Idaho Power dams. 
Even FPC did not claim the latter all together, totaled the benefits of 
the high dam. But, even to come close for purposes of argument, the 
three dams were needed. That is why the comparison is aw ays be- 
tween the three company dams and the high dam. The FPC practi- 
cally ignored the high dam’s downstream power benefits in its deci- 
sion and excluded them from its press release. Even that aside the 
three-dam dodge is interesting. (See e. g., pp. 16-17 of FPC 
decision. ) 

The FPC, after resolving all of the doubts in favor of the three- 
dam plan and licensing the three-dam project, turned around and on 
page 20 of the decision stated : 

* * * if a sufficient load does not develop to justify construction of low Hells 
Canyon within the time limits imposed in the license, the Commission may either 
extend the time for construction or terminate the license for that project which- 
ever is in the public interest at the time the matter is under consideration. 

In effect, the FPC removed the third dam from the three- dam proj- 
ats Poor as the three-dam plan is in comparison with the high dam, 

‘an you imagine how poor a showing a two-dam project would make. 

The third dam accounts for about one-third of the three-dam plan’s 
power. For esa , finding No. 14 of the FPC examiner gives these 
figures (p. 35 of May 6, 1955 decision) : 

(14) The initial powerplant capacities as proposed by the applicant for the 
three projects is as follows: 


Installed | Maximum 

capacity peaking 

| | capacity 

Kilowatts Kilowatts 
Brownlee ee . 360, 400 | 414, 400 
Oxbow ; | 151, 000 | 173, 600 
Hells Canyon 272, 000 312, 800 

| | 


I digress only to say this about the matter of the three dams. It 

an be. well understood why the Commission might have some doubt 
about the final deliverance and construction of the third dam because 
of the excessive high power rates that will have to be charged by the 
Idaho Power Co. But I think one of the interesting par radoxes in 
this historic controversy is the Federal Power Commission examiner’s 
own report in which their own examniner in spite of their subsequent 
decision—which you will note if you have the Federal Power Com- 
mission examiner’s report—finds in favor of the high dam time after 
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time, but then ends up, as Senator Walter George of Georgia told 
me at the time, with a political alibi for not recommending the dam. 

His final recommendation, after he had set forth all the engineering 
and. statistical data that would support the high dam, was to the 
effect that the power company’s plan was recommended because he 
thought that the Congress would not approve of the high dam. 

As Walter George said to me at the time, of course that was beyond 
the purview of the Commission. The Congress was entitled to a re- 
port from the Commission based upon the engineering and economic 
desirability of the two plans, the high dam as against the Idaho Power 
Co. 

Now let’s go to the Federal Power Commission’s report—— 

The Cuairman. And as an arm of Congress it was the responsibility 
of the FPC to make such report. 

Senator Morse. It is for us to make the policy decisions, too, 
may I say, and not the Federal Power Commission. 

As to the little Hells Canyon—this is the Idaho Power Co.’s small 
Hells Canyon Dam proposal, this is the third project which may or 
may not ever be built and with regard to which the Federal Power 
Commission in its report was very careful to provide for an escape exit 
as far as the Idaho Power Co. is concerned, either with an extension 
of the construction time or the termination of the requirement to build 
the dam in the last analysis if the Federal Power Commission should 
so decide—what is involved? Installed capacity, 272,000 kilowatts; 
maximum peaking, 312,000. Or as I say, in round numbers, about 
one-third, at least, of the total power output. 

Obviously, without little Hells Canyon Dam, the company “plan” 
is laughable. So, the FPC used it for purposes of comparison, found 
that it was almost as good as the high dam—even with more costly 
power—and then, without any reasoning to support the conclusion, 
found the three-dam plan the “best adapted” project for basin de- 
velopment. That is set forth as 48 of their findings. 

This amazing statement follows finding 47 which declares: 

The three proposed power developments should be considered as a single 
project. 

I submit that the evidence is clear on the face of the decision that 
the Commission, under Chairman Kuykendall, used the three-dam 
plan for comparison only to achieve an appearance of plausibility, but 
in effect relieved the company of the burden of building the third dam 
for whose expensive power there is little or no expectation of a market. 

Che Crarrman. I want the record to show the comparative figures 
if possible demonstrating that even since this decision was made, the 
interest rate on utility bonds has been raised to an extent that would 
add almost 50 percent to the overall cost in the payout period. 

Senator Morsr. I would be glad to have those figures inserted. 

Phe Cuarrman. Which would make even more expensive power. 

(See appendix A.) 


THE FEDERAL POWER COMMISSION AND QUICK TAX WRITEOFFS 


Senator Morse. As the committee knows, on April 1, 1957, the 
Office of Defense Mobilization issued quick tax writeoff certificates to 
Idaho Power Co. for the Brownlee and Oxbow Dams in the Hells 
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Canyon area—two dams. The certificates have a minimum face 
amount of $65 million. 

Within the past 2 weeks the Chief Accountant of the Federal Power 
Commission, Russell Rainwater, testified before the Senate Antitrust 
and Monopoly Subcommittee that the tax lag occasioned by these 
certificates to Idaho Power Co. will result in additional costs to the 
United States Treasury of $83 million, to say nothing of being worth 
$339 million to the company during the 50-year period of deferral. 

As you know, the FPC in December 1953 declared that these certifi- 
cates are “interest-free loans.” 

In August 1953 the Idaho Power Co. filed its applications for the 
certificates and in December 1953 the president of the company testi- 
fied about them. 

The Cuatrman. Senator Morse, the application was made you say 
in August 1953, How does that compare with the Federal Power 
Commission grant of the license? What was that date? 

Senator Morse. 1954. [1955. See correction below. | 

The Cuatrman. They made their application even prior to the 
granting of the license ? 

Senator Morsr. Almost a year. [Two years. See correction be- 
low. | 

Despite knowledge that the writeoff applications were pending, 
despite full realization of the cost to the Treasury of quick tax wrte- 
off certificates, the FPC decision awarding licenses to Idaho Power 
Co. said that the public purposes to be served by the company proj- 
ects— 


will be realized without expense to the United States to the extent that the 
projects are constructed by a non-Federal entity (Opinion, p. 17). 


The Federal Power Commission’s opinion also stated : 


Development by applicant of the Hells Canyon reach of the Snake River would 
provide 1 million acre-feet of flood-control storage and the required streamflow 
regulation in aid of navigation on the lower river at no cost to the United 
States. 

These statements were misleading and inaccurate in the extreme 
in view of the company’s applications for writeoff certificates, known 
to the Commission. 

Yet the no-cost-to-the-United States theme was played in the opinion 
and stressed in FPC press release announcing the grant of the licenses. 

The duty of the Commission was to discuss this in its decision and 
openly, particularly in view of the success of private utilities in ob- 
taining these certificates and the favor with which the executive branch 
regarded the Idaho Power Co. plan. 

In his testimony before the Kefauver subcommittee recently, Chair- 
man Kuykendall admitted that the FPC opinion passages quoted 
were a mistake in the light of events, He claimed, however, that only 
conventional financing by the company was contemplated and placed 
great stress upon the “fact that Idaho Power’s president testified that 
the company had only “faint hope” of obtaining the tax writeoff 
certificates. 

‘hat the company was less than candid in this representation is little 
excuse in my opinion for the Commission’s taking the representation 
as a realistic appraisal of the situation, This is all the more the case 
in view of the Commission’s failure to make mention of the tax write- 
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off possibilities and its affirmative declarations that. there would be 
no “expense to the United States” in the company projects. 

I want to say most respectfully, Mr. Chairman, that: in my opinion 
the Commission had a public duty, before it granted the license, to 
make inquiry into the tax writeoff applications and to make inquiry 
into what it might consider to be the possibility or probability of the 
permits being granted. But I would like to insert at this point in my 
testimony a couple of quotations from the Federal Power Commis- 
sion’s release in regard to the three danis in the Hells Canyon reach 
of the Snake River, dated August 4, 1955. I quote as follows out of 
the release. I will ask to have the entire release put in, but I will com- 
ment on only 2 or 3 sentences. 

The Cuairman. Would it be a fair statement, Senator Morse, to say 
that the Federal Power Commission had ample knowledge of the ap- 
plication of the Idaho Power Co. for amortization because it had been 
filed almost a year in advance? [Two years. See correction below. ] 

Senator Morsr. I am satisfied that it did. Let me say that it had 
a clear duty to find out in regard to the fast tax writeoffs, 

The Cuarrman. I think, without going into lengthy testimony on 
the hearings, the matter of the tax amortizations was brought up in 
the hearings. I know that in the discussion on the Senate floor on the 
Hells Canyon bill last session it was brought up by me that they had 
made this application, and I pointed out the possibility of this tax 
writeoff which is now before us. 

Senator Morsr. The Congressional Record will show that I pro- 
tested it on the floor of the Senate in 1954. 

The CuairMan. I think the chairman has made the same statement 
on other occasions. 

Senator Morse. Quoting from their own press release: 

The Federal Power Commission declared that the proposed development by 
the company would provide at no cost to the United States 1 million acre-feet 
of flood-control storage and the required streamflow regulation in aid of naviga- 
tion on the lower river, “would permit a reasonably prompt development of a 
waterpower resource now going to waste, would assist in providing sooner a 
source of power supply for development of phosphate resources for use in ferti- 


lizer production, and would make possible the serving of electric consumers in 


the service area of applicant with the lowest cost power supply that it could de- 
velop.” 


And then, on page 2 of the release, the Commission said: 


Subsequently, the Commission asserted that under existing law “these public 
purposes will be realized without expense to the United States to the extent that 
the projects are constructed by a non-Federal entity.” 


I also want to say that in this press release of August 4, the Com- 
mission made no mention, even by hint, that the Idaho Power Co. 
might not have to build the third dam, which I think is a very im- 
portant operative fact in this whole controversy. 

The Cuairman. The entire press release may go into the record at 
this point. 


[Federal Power Commission release for publication—Project No. 1971, opinion No. 283, 
release No. 80538) 


FPC Issues LICENSE TO IDAHO Power Co, FoR THREE DAMS IN HELLS CANYON 
REACH OF SNAKE RIVER 


Wasnineron, D. C., August 4, 1955.—The Federal Power Commission issued 
an opinion and order today granting a 50-year license to Idaho Power Co., of 
93517—587--——3 
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Boise, Idaho, for its three proposed hydroelectric developments in the Hells 
Canyon reach of the Snake River in Idaho and Oregon. 

In a unanimous decision, the five-member Commission authorized the com- 
pany to construct and operate the Brownlee, Oxbow, and low Hells Canyon 
Dams, which together will develop a continuous stretch of the Snake River along 
the Idaho-Oregon State boundary line extending about 100 miles downstream 
from Weiser, Idaho. 

Construction of these three developments will preclude a federally constructed 
single high dam at the Helis Canyon site. Supporters of the single high dam 
proposal—including labor organizations, public power associations, REA coopera- 
tives, farmers’ organizations, public utility districts, and the National Rural 
Electric Cooperative Association—intervened in the proceedings in opposition to 
Idaho Power’s plans. 

The Commission said that after full consideration of the comparative economics 
of the power features of the 1-dam and the 3-dam plans, “We conclude that, as- 
suming financing, construction, and operation of both plans by the same entity, 
the ratio of power benefits to power costs of the 3-dam plan is greater than that 
for the 1-dam plan * * *.” The FPC added that while the high Hells Canyon 
project would produce a greater amount of power than the 3-dam plan, the addi- 
tional power would have a benefit-cost ratio of about 1 to 1, and “consequently 
the power features of the 1-dam plan have no clear economic advantage over those 
of the 3-dam plan.” 

The FPC declared that the proposed development by the company would 
provide at no cost to the United States 1 million acre-feet of flood-control storage 
and the required streamflow regulation in aid of navigation on the lower river 
“would permit a reasonably prompt development of a waterpower resource now 
going to waste, would assist in providing sooner a source of power supply for 
development of phosphate resources for use in fertilizer production, and would 
make possible the serving of electric consumers in the service area of applicant 
with the lowest cost power supply that it could develop.” 

The FPC also said that the fact that in section 7 (b) of the Federal Power 
Act Congress allows the Commission either to set the particular water resources 
aside for Federal development or to grant a license for development by a non- 
Federal entity, “is in itself an affirmative recognition by Congress that it is not 
in the public interest for the United States to undertake every waterpower de- 
velopment that can be made or to reserve such waterpower resources exclusively 
for Federal development merely because they happen to be subject to Federal 
jurisdiction or even because they happen to be included in a Federal agency’s 
plans for Federal development.” 

In other comparisons of the 1-dam and 3-dam plans, the FPC concluded that 
the public purposes such as flood control, navigation, and recreation could be 
effectuated to about the same extent under either plan of development. Sub- 
sequently, the Commission asserted that under existing law “these publie pur- 
poses will be realized without expense to the United States to the extent that 
the projects are constructed by a non-Federal entity.” 

The FPC said that the company’s own system would be one market for the 
power ontput of the three dams, and that other potential markets would be 
the neighboring electric systems which are members of the northwest power 
pool. Pointing to load and power supply estimates included in the record of the 
proceedings, the Commission said that output from the Brownlee Dam would 
be needed by the time it conld be completed, and that an additional supply from 
Oxbow would be required by 1962. These estimates also show that the ont- 
put of the three developments would be fully utilized in Idaho Power’s own 
system by about 1975, the Commission stated. In addition, the FPC continued, 
the record indicates that there is a good possibility that power from the three 
dams which is not needed by Idaho Power in its system between now and 1975 
can be disposed of to Utah Power & Light Co., a predominantly steam-electric 
system, and possibly to other utilities. 

Accepting the FPC staff’s estimated construction cost of the three dams- 
$175,766,000 exclusive of interest during construction—and the value of power 
to be produced, the Commission said that, based on private financing, the esti- 
mated annual at-market cost of the power output is $27,921,000 while the esti- 
mated annual value of the power at market is $36,066,000. The FPC said that 
this «omparison “convinces us that the proposed developments are economical- 
ly feasible.” 

In this connection, the Commission noted that Idaho Power has estimated 
that it can construct the development at a cost of about 28 percent lower than 
the staff estimates. While not accepting this estimate as accurate, the FPC 


NOMINATION OF JEROME K. KUYKENDALL 


: 
| 











at 
1- 


~«l 
an 


a 


NOMINATION OF JEROME K. KUYKENDALL 31 


said that it would, of course, result in greater economic feasibility for the 
roject. 

R een installed capacity of the three dams will be 783,400 kilowatts, with 
provision for an additional 391,700 kilowatts. The high dam plan calls for an 
initial 800,000-kilowatt installation with provision for an additional 100,000 
kilowatts. 

The Brownlee development will include a 395-foot-high dam with a crest length 
of 1,320 feet. The Oxbow Dam will be 205 feet high and have a crest length 
of 725 feet, and the low Hells Canyon Dam will be 320 feet high with a crest 
length of 860 feet. Initial installations at the dams will be 360,400 kilowatts at 
Brownlee, 151,000 at Oxbow, and 272,000 at the low Hells Canyon. 

The Commission’s order requires Idaho Power Co. to commence construc- 
tion of Brownlee within 1 year, and to complete it in another 3 years. Con- 
struction of Oxbow is to start within 4 years, and it is to be completed in 2 years. 
Construction of the low Hells Canyon Dam must commence within 6 years, and 
the company must complete it in 3 years. The FPC’s order also directs Idaho 
Power to operate the project and its system in coordination with the northwest 
power pool, and to arrange for necessary transmission facilities. 

Idaho Power filed its application for Oxbow in December of 1950, and for 
the other two developments in May of 1953. Hearings on the Oxbow applica- 
tion were held in July of 1952 in Oregon and Idaho. The Oxbow proceeding 
subsequently was consolidated with the Brownlee and low Hells Canyon appli- 
cations for hearings which commenced July 7, 1953, in Washington, D. C. With 
several recesses, these hearings lasted for approximately 1 year. 

FPC Presiding Examiner William J. Costello filed an initial decision last May 
6 authorizing issuance of a license for the Brownlee project, but denying the 
company’s proposal to build the other two dams. The Commission on July 6 
heard oral argument on exceptions to the presiding examiner's decision. 


IDAHO POWER LICENSE JUGGLING 


Senator Morsr. Representative Ullman of Oregon, in his letter of 
May 14, 1957, to Chairman Magnuson, has raised serious questions 
about Chairman Kuykendall’s candor in relation to the Idaho Power 
Co.’s licenses and his possible approval, without formal proceedings, 
of variations in the company’s dam designs from those required by the 
Brownlee license. 

The CHatrMan. Right there, the record should be corrected. The 
tax amortization certificates were requested in August 1953, and the 
license was granted in 1955 rather than 1954. For the purpose of the 
record, the Idaho Power license was granted July 27, 1955; the tax 
amortization certificates were requested in August 1953. 

Senator Morse. In summary the license called for a 60,000 cubic 
feet. per second diversion tunnel. In Chairman Kuykendall’s letter of 
March 4, 1957, to Representative Ullman he wrote in a way that leaves 
the impression that the design was followed and hence the flooding of 
the project in February had no relation to faulty design. 

Senator Pastors. May I interrupt ? 

Senator Morse. Yes. 

Senator Pastore. Inasmuch as the application for the fast tax write- 
off certificates was made 2 years before the final license was granted, 
would you say that unless the Idaho Co. had received a fast tax write- 
off that in all probability they might not have been interested in build- 
ing this dam ? 

The point I am trying to get at is, are we drifting now into this new 
philosophy, that supposedly we are building these things with pri- 
vate money, but in fact, unless we get these public fund concessions, 
we can’t do them with private money. 

Senator Morse. They can build them with private money. It would 
just cost the stockholders more. My suspicion is 
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Senator Pastore. The thing that amuses me is this: Why do they 
ask for a tax writeoff 2 years before they actually get a grant of a li- 
cense to build a project? Is one dependent upon the other? Or 
conditioned upon the other? What is your opinion on that? 

Senator Morss. If you will check my 1954 speech on the floor of the 
Senate, you will see that I made the prediction in the speech that the 
Idaho Power Co. would get the fast tax writeoff and the taxpayers 
would pay for a substantial cost of the dams. 

It is nothing new to me, what happened. I thought it was as clear 
as the nose on my face what the scheme was. The scheme was to have 
the fast tax writeoff and have the taxpayers donate part of the cost of 
the dam to the Idaho Power Co. I just prefer to have the taxpayers 
own the dam. 

Let me say that I thought the Senator from Rhode Island was goin 
to ask me another question, and having had it flash through my mind, 
let me put it in the record. 

Because there was this almost 2 years delay, assuming that maybe 
the fast tax writeoff wasn’t going to be granted, would that therefore 
excuse the Federal Power Commission? My answer to that is to take 
a look at the fast tax writeoffs given to other companies during the 
same period of time. And the Federal Power Commission had due 
notice of what the pattern was. And once again I protested that on 
the floor of the Senate. Some of them included fast tax writeoffs to 
private utilities in my own State, which I thought were inexcusable 
and unjustified. 

Senator Pastore. On the surface—I don’t know all the facts—it isn’t 
even subtle. Here they want the Government concession 2 years be- 
fore they actually get into spending their own money. 

The Cruarrman. That poses my question. Would you say it is 
reasonable to assume that under the policy at that time—and it hasn’t 
changed much that I can see—that Idaho Power Co. had more 
than reasonable assurance or hope that they would get the tax writeoff ? 

Senator Morse. That is my judgment. 

Going back to my prepared statement speaking about the two let- 
ters exchanged between the chairman and Congressman Ullman: 

Yet in his later letter of May 6, 1957, he [Kuykendall] wrote that 
the tunnel was built to handle a smaller flow. Other reports indicate 
the tunnel handles as little as 25,000 cubic feet per second. The May 
6 letter blandly asserts that the company “is proposing” a change in 
the tunnel—but it had already varied the plan and built accordingly. 

Chairman Kuykendall finds nothing amissin this. Iam sure Repre- 
sentative Ullman will go into this phase in more detail. 

I request that my 1955 analysis of the FPC decision and opinion in 
the Hells Canyon case be printed in the record of hearings at this 

oint. 
P The Cuamman. Without objection. 


NOMINATION OF JEROME K. KUYKENDALL 


ANALYSIS BY SENATOR Morse or FPC Hetis Canyon Decision, AuGusT 23, 1955 


In connection with the forthcoming hearings, I submit an analysis of the most 
blatant and misleading statements, contained in the Hells Canyon decision of 
the Federal Power Commission, for the use of the committee. 


FPC Hells Canyon decision an imposition upon the public 
The Federal Power Commission decision in the Hells Canyon case is so mis- 
leading that it is an imposition upon the press and public. 
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The FPC tried to fool the American people in its announcement of the decision 
giving away the finest remaining dam site on the North American Continent to 
the Idaho Power Co. 

The FPC implies that the private utility dams would produce power at lower 
costs than the high dam. That is not true and the Commission knows it. 

The Commission implies that the private utility dams would produce more 
power than would be attributable to high Hells Canyon Dam, That is not true 
and the Commission knows it. 

The Commission hides the fact that the company plan would not help meet the 
impending Pacific Northwest power shortage. 

The Commission keeps referring to the “three-dam plan” while its own deci- 
sion indicates it may extend the 9-year period for building .ow Hells Canyon 
or cancel altogether the requirement that it be built. 

In its press release the Commission said (quoting its own decision) : 

“we conclude that, assuming financing, construction, and operation of both 
plans by the same entity, the ratio of power benefits to power costs of the three- 
dam plan is greater than that for the one-dam plan.” [Emphasis added.] 

In at least one wire-service story this statement was understandably inter- 
preted as meaning that the company three-dam plan would produce power at less 
unit cost than the proposed Federal high dam. What the statement actually 
means is that if the Government were to build the dams under buth plans or the 
company were to do so the ratio of benefits to costs would be higher for the three 
dams for the amount of power they produce. To those unfamiliar with these 
terms the statement would indicate that the high dam is uneconomical. 

By resorting to technical terms and not explaining their use the FPC obscured 
the fact that the three-dam plan would waste permanently the power potential of 
the Helis Canyon stretch of the Snake River that only the high dam would develop 
to the fullest. 


Power-cost estimates 


It obscures and buries the basic fact upon which the economic future of the 
Pacific Northwest depends that the Federal high dam would produce more power 
at less cost per unit than the private utility, 1, 2, or 3 dams. This is true for the 
simple fact that the cost of financing, the main variable cost factor in dam con- 
struction requiring large capital investment, is the rate of interest paid on bor- 
rowed money. The United States would have much lower actual rates of interest 
than the Idaho Power Co. This explains the FPC’s examiner’s finding (p. 55) 
that: 

“* * * the facts seem to point to the inescapable conclusion that with the 
marked and substantial advantage of the Government’s credit, the high dam 
would be dollar for dollar the better investment and the more nearly ideal 
development of the middle Snake.” 

Not only does the FPC not contest this finding, it observes (p. 6 of decision) : 

“Needless to say if the supplying of power at the lower cost resulting from 
Federal development should be considered as a decisive factor, there would be 
few cases involving major power projects where private development can be 
licensed under the act because of the substantial difference in annual cost of 
investment money in favor of Federal over private financing.” 

The FPC attempts to fudge this finding by saying that taxes also explain the 
advantages of Federal financing, but this is a separate factor which does not 
detract from the overwhelming advantage of Federal financing. The Federal 
investment pays for itself and more with power revenues alone, not to mention 
increased revenues from new business and income that the Federal project would 
make possible that could not be undertaken at the higher electric rates that the 
Idaho Power Co. would have to charge. 

The cost per kilowatt-hour from the private utility plan would be 7.6 mills for 
Brownlee alone, or 6.69 mills for all three, assuming the most favorable circum- 
stances (examiner’s finding No. 34, p. 36 of his decision). .In comparison the 
high Hells Canyon Dam would produce power for 2.7 mills per kilowatt-hour 
(examiners finding No. 148, p. 64), which is $23.80 a kilowatt-year; divided by 
8,760 hours, gives hourly cost. 

This comparison shows that the supposed comparison made by the FPC, which 
it advertises in its release, is a meaningless fiction which without explanation is 
totally misleading. 

As the FPC’s own examiner said: 

“The record affords no reasonable basis for consideration of the high-dam 
project as a privately financed and constructed project or the three-dam plan 
as proposed by the applicant as a federally financed and constructed project. 
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“Even when such factors are utilized the result [of such a comparison] ts of 
questionable value inasmuch as it contemplates the possibility of a choice between 
the two plans by the same construction agency and there has been no suggestion 
in this record that such a choice has ever been given any serious consideration 
(finding No. 152). 

“A comparison of the 2 plans on the basis of Federal financing of each serves no 
useful purpose except for the determination of whether the 3 dams are superior 
to the high dam and whether they should be recommended for Federal develop- 
ment under section 7 (b) of the Federal Power Act (finding No. 145).” 


Power output 


Not only would the unit cost of the Federal Hells Canyon Dam be lower than 
the company power, but its output would far exceed the private utility scheme. 
This, too, the FPC attempts to obscure in a fashion that is grossly misleading by 
comparing only at-site power capacity of the high dam. 

At issue in this controversy is that by the loss of high-dam water storage to be 
released for use at downstream dams during low-water periods, an enormous 
amount of inexpensive downstream power potential would be lost. The Com- 
mission in its release said : 

“Total installed capacity of the 3 dams will be 783,400 kilowatts, with provision 
for an additional 391,700 kilowatts. The high-dam plan calls for an initial 
800,000-kilowatt installation with provision for an additional 100,000 kilowatts.” 

Compare the examiner’s findings (which was not overruled or contradicted 
by the FPC): 

“Since one of the primary purposes of water storage in the Hells Canyon reach 
of the Snake River Basin is to improve the ability of downstream plants to gen- 
erate power, it would be unrealistic not to credit the upstream storage project 
with improved generation at downstream plants, and there is no proposal in the 
Commission staff’s brief to disregard such downstream benefits.” 

On a conservative basis the examiner found that the Hells Canyon Dam 
would provide a total of 1,200,000 kilowatts of firm power at site and down- 
stream. In comparison the examiner found the “three-dam plan” output would 
be 505,000 kilowatts. (Nore.—‘Capacity” is higher than “output,” which is the 
actual product of dams under expected operating conditions.) The FPC is 
further misleading when it talks about “provision for an additional 391,700 kilo- 
watts” of capacity in the private dams in view of the fact that the original power 
produced would be so expensive that the consumers could not afford it all before 
1975. 


Private company power too expensive for use 


That is not all. The FPC examiner recommended that only 1 of the 3 com- 
pany dams be licensed because the power from the private dam could not be 
used at the high rates at which it must be sold for the next 20 years. This is 
practically conceded by the FPC, which attempts to make this factor sound like 
a virtue for the company plan. In its release the FPC says: 

These estimates also show that the output of the three developments would be 
fully utilized in Idaho Power’s own system by about 1975.” 

Then the Commission also goes on to say that “there is a good possibility that 
power from the three dams which is not needed by Idaho Power in its system 
between now and 1975 can be disposed of to Utah Power & Light Co.” 

It will be recalled that the Utah company, like Idaho Power Co., is a former 
Electric Bond & Share subsidiary and both are presently serviced by Ebasco Serv- 
ices, Ine. 


What of Pacific Northwest power shortage 


While this is going on, the critical impending shortage of low-cost power in the 
Pacific Northwest will go unabated. I would say that Utah Power & Light, 
which lies outside the Columbia River Basin, would get enough of a bonanza in 
power cheaper than it can produce from the upper Colorado project. 

The Pacific Northwest is threatened by economic stagnation if it cannot obtain 
large amounts of cheap electric power. Its need cannot be met unless the Colum- 
bia River system, of which the Snake River is a part, is fully developed. The 
FPC blithely would condemn this whole region to underdevelopment to permit the 
Idaho Power Co. to block Federal comprehensive development of the Columbia 
Basin. For without Hells Canyon, other dams downstream would be uneco- 
nomical, as the examiner finds (finding No. 77). 
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Secretary of the Interior challenged to object 


It will be recalled that Secretary of Interior McKay walked out on the people’s 
interests in this case by withdrawing his Department’s intervention on May 5, 
1953. The Department then explained that this action was impelled by the 
critical need for power in the Pacific Northwest and the possibility that the 
company dams could be built faster than the Hells Canyon Dam, In that esti- 
mate he resolved all doubts in favor of the private plan. 

Now it is clear that the private dams would not be built more quickly. The 
Commission says: 

The Commission’s order requires Idaho Power Co. to commence construction 
of Brownlee within 1 year, and to complete it in another 3 years. Construction 
of Oxbow is to start within 4 years, and it is to be completed in 2 years. Con- 
struction of the low Hells Canyon Dam must commence within 6 years, and the 
company must complete it in 3 years.” 

In other words Brownlee would be on the line in 4 years, Oxbow in 6 years, 
and low Hells Canyon in 9 years. In comparison the high dam could be built 
in 8 years and, under an accelerated schedule, in 5. Release of stored water 
for power production downstream could commence even earlier. 

If McKay were not the secretary of private utilities he would intervene and 
oppose the granting of the licenses in view of the fact that the company’s small 
dams would take so long to put into production and then would provide power 
(at high cost) in Idaho and Utah only. 


FPC licensing a two-dam plan 


The FPC tries to make a good deal of its phony figures based on the “three-dam 
plan.” But its press release made no mention of the following fine print buried 
on page 20 of the decision itself : 

“Tf a sufficient load does not develop to justify construction of low Hells Canyon 
within the time limits imposed in the license, the Commission may either extend 
the time for construction or terminate the license for that project whichever is 
in the public interest at the time the matter is under consideration. ” 

This is another way of saying that Idaho Power Co.’s plan would result in 
such expensive power that there probably would not be a market for low Hells 
Canyon’s output even with the critical power shortage expected. 

In the press release and order the FPC seems to require that the three dams be 
built. It does so because McKay recommended in 1953 that the company 
licenses be conditioned upon construction of all three dams. High-dam advocates 
have charged all along that the company did not want to build three dams. 

The order shows how the FPC is responding to the signals called by the Eisen- 
hower administration for propaganda purposes without actually requiring con- 
struction of the three dams. This administration has a habit of saying one thing 
while in fact it is doing something entirely different. 

Nation's defense strength, farmers lose 

Loss of high Hells Canyon, if this private utility giveaway is achieved, would 
not fall on the Pacific Northwest alone. Its power is needed for defense industry 
to protect the whole Nation. 

Hells Canyon power is needed to bring into production the Nation’s richest 
fertilizer deposits in Idaho (see examiner’s findings Nos. 159 and 160, p. 65), 
which will go almost untouched at Idaho Power Co. rates. This fertilizer produc- 
tion would mean a saving to farmers throughout the Midwest and West of from 
$10 to $20 a ton. 

This discussion only scratches the surface of the misleading nature of the 
FPC decision. 

WAYNE Morse, 
United States Senator from Oregon. 

Senator Mozsz. Whatever the outcome of this hearing and the Hells 
Canyon controversy, it seems fitting that the record contain at least 
some comment upon the misleading ‘and inaccurate conglomeration of 
rationalizations used by the FPC under Mr. Kuykendall’s chairman- 
ship in an attempt to justify underdevelopment for profit of a great 
public resource. 

Indeed, I challenge Mr. Kuykendall to discuss the points made in 
my analysis of the FPC decision set forth in the September 1955 
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cupmition print of the Senate Committee on Interior and Insular 
airs, 


DOWNSTREAM BENEFITS PAYMENTS 


The speed with which the FPC, under Chairman Kuykendall, 
granted the Idaho Power licenses is in strange contrast with its reluc- 
tance and heel dragging in giving effect to legislation requiring private 
utilities to pey for downstream benefits derived from the release of 
water stored by Government dams. 

‘The Bonneville Power Administration reports repeatedly mention 
the FPC failure to compute amounts chargeable to private utilities 
in the Columbia Basin. The 1255 Bonneville Power Administration 
report, schedule 14, page 5 states: 


9. Revenues from downstream non-Federal plants 

The Federal Power Act (16 U. 8. C. 803f) provides that a licensed project 
receiving benefits from the upstream improvements of another licensed project 
or of the Federal Government shall make payments on account of such benefits. 
It is the responsibility of the Federal Power Commission to determine the 
amount, if any, that non-Federal power installations on the Columbia River and 
its tributaries will have to pay for downstream benefits received or to be re- 
ceived from the Federal storage projects; namely, Hungry Horse, Albeni Falls, 
and Columbia Basin projects (Grand Coulee Dam) of the Columbia River power 
system. During the fiscal year 1955 benefits were received by the non-Federal 
projects, but no revenues have been accrued in the accounts of the Columbia 
River power system for such benefits because the Federal Power Commission 
has not rendered a decision as to the amounts payable, if any, by the beneficiaries, 

A similar statement is made in the 1956 Report of Bonneville Power 
Administration. This situation has existed for many years, princi- 
ay since Hungry Horse Dam released waters benefiting the Cabinet 

orge Dam of the Washington Water Power Co., part of the Electric 
Bond & Share empire, now “serviced” by Ebasco Services, Inc. 

Far from having the Commission fulfill its obligations to compute 
the money owed to the United States by this private utility, the FPC, 
under Mr. Kuykendall, has recommended legislation to permit private 
dams on navigable streams licensed by the FPC. FPC has claimed 
this is only equitable and persuaded the President to include such legis- 
lative recommendations in messages to Congress. 

This committee refused to approve such legislation in 1954 because 
of its obvious sophistry. 

Yet, it is strange indeed, that the FPC has continued to urge the 
legislation on the ground that it is only “equitable” to charge the 
United States for downstream releases of public streams while failing 
to make possible the collection of funds owing to the United States 
for downstream benefits. 

This is part of a pattern of private utility bias that has marked 
the FPC since Mr. Kuykendall took office in 1953. 


FURTHER INVESTIGATIONS REQUIRED 


The press has carried reports of activities by Chairman Kuykendall 
which, so far as I know, have not been denied by him. They allege 
serious improprieties since he became Chairman of FPC. 

Chairman Kuykendall is reported to have met privately with indus- 
try representatives to draft. legislation removing FPC contro] of field 
prices of natural gas. It is entirely appropriate for regulatory agen- 
cies to draft legislation. The fact that a Senator or the whole Con- 
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gress may disapprove of the policy advocated does not detract. from 
the right, although it is a factor that can be considered in judging 
whether Congress should entrust the official involved with the program 
involved. 

But that is not the issue. The issue is the propriety of the head of a 
regulatory agency to sit down, in secret, with the representatives of 
an industry subject to his agency’s jurisdiction and work out pro- 
posed legislation without making the fact known when the a is 
formulated into a legislative recommendation and without notice and 
opportunity for other groups with a vital interest to confer on the 
same terms. 

In my view, the course followed by Chairman Kuykendall in this 
— is completely inconsistent with the impartial discharge of his 
office. 

If the legislation is enacted and he is continued in office who is to 
say what understandings were reached as to how the legislation will 
be interpreted? In effect, adverse parties would have been ruled out 
of court before they had the opportunity to object to the legislative 
iceberg—only part of which is seen by the public and parties not 
privy to the secret consultations. 


In addition, these charges have been made—and not denied to my 
knowledge : 
Chairman Kuykendall took a tour at the expense of the Texas 
Mid-Continent Oil and Gas Association ; 
Chairman Kuykendall participated in a cocktail party in his 
honor given by an attorney for a party toan FPC case: 
Chairman Kuykendall has allegedly attended dinners given by 
lobbyists for private utilities under FPC’s jurisdiction. 
Senator Scnorrrrt. Mr, Chairman. 


Mr. CuatrmMan. Senator Schoeppel. 

Senator Scuorrret. Would the distinguished Senator cast a cloud 
upon Senators and Members of the House who attend cocktail parties 
and take some of these trips ? 

Senator Morsr. If the Senator wants me to discuss with him the 
liquor issue I would be glad to in the cloakroom. I certainly hold no 
brief for any such course of action on the part of any representative 
of government. 

Senator Scnorrren. But it is indulged in by Members of the Con- 
gress, is it not ? ; 

Senator Morse. I am not going to be diverted by any discussion of 
congressional behavior. I am going to discuss Mr. Kuykendall’s 
behavior. 

The Cnatrman. Of course there I don’t think we can discuss the two 
subjects with any connection at all. The Commissions are arms of 
Congress and they have the responsibility of being as objective as 
possible in administering the legislation. Members of Congress 
naturally do discuss these matters with everybody, pro and con. That 
is their responsibility. 

Senator Scnorrpre.. That is right. 

The Crarrman. But the Commissions are supposed to be as ob- 
jective as possible in administering the legislation consistent with 
their own views and their factual information. 

Senator Scnorpren. But I want the point in this record that Mem- 
bers of Congress apparently are “holier than thou.” 
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eee I don’t think Members of Congress are “holier than 
ou. 

Senator Lauscue. Mr. Chairman, I want the record to show that I 
don’t believe there should be a differentiation made between the rights 
of a member of a Commission and those of a Senator. The rules of 
propriety apply to each alike. If anything, the conduct of the Sena- 
tors ought to be over and above the conduct of subordinates in Gov- 
ernment employ. 

_We should set the Sreranee. If we mingle in objectionable ways, we 
give encouragement to subordinates to do likewise. 

I do not subscribe to this mingling as has been described by the 
Senator. I looked with horrible disfavor upon it while I was Governor 
of Ohio and I still do. 

The Cuarrman. Every Member of Congress and every member of 
the Commission is custodian of his own conscience. We will proceed 
from there. 

Senator Morse. I say if my colleagues will permit this informality, 
when the hearing is over and we are in the cloakrooms I will be glad 
to discuss the phase of what I think are our responsibilities as Members 
of Congress not to accept gifts of any substantial value, which I think 
is irrelevant to this hearing as related to the question my friend 
from Kansas raises. I would be very glad to show you a registered 
letter that I had to deliver to an overwilling donor of some livestock 
to my farm out here in Poolesville, when I gave him just 3 days to get 
it off my farm before I had trucks called to have it hauled to a public 
market place for disposal. He thought he could impose it upon me. 
And it bears, I think, may I say to the Senator from Ohio, on some 
phase of this question of conduct. 

Mr. CuatrMan. I don’t want this off the record. I don’t want this 
to get so far that Senator Bricker and I will have to give up smoking 
cigars. 

Senator Bricker. I buy mine. 

Senator Morse. Going back to my statement: 

Certainly no action can be taken on his nomination until each of 
these serious charges is thoroughly investigated. 

Others will doubtless appear to present other objections to recon- 
firmation of Mr. Kuykendall as a member of the FPC. If he is con- 
firmed, the President will undoubtedly reappoint him as Chairman. I 
submit that the objections I have raised which are documented dis- 
qualify Mr. Kuykendall from continuing in this powerful office which 
affects consumers so seriously and carries with it the authority to 
confer substantial benefits upon private utilities. In addition, there 
are other objections which will be documented in this record and other 
allegations requiring investigation before certainty is achieved. 

Mr. Kuykendall is under the obligation to make an accounting of 
his stewardship in high public office. The public is entitled to have 
the full story of his activities both on the record and behind closed 
doors. 

The Cuarrman. Are there any questions by the committee? 

Senator Scnorrret. Mr. Chairman, I would like to ask one question 
of the Senator. 

The CuatrmMan. Senator Schoeppel. 

Senator Scuorrret. I regretted that I had to be out on a long- 
distance call while you were testifying on a part of your statement, 
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Senator Morse. With reference to the tax writeoffs, I take it from 
what I have heard of what you said about that, that you are against 
tax writeoffs generally. Is that true or not? 

Senator Morse. I am against the tax writeoffs except in connection 
with what I think is the clear spirit and intent of the Congress when 
they passed the tax writeoff in the first place. I have read every word 
of those debates. You will find that the Congressional Record shows 
that we passed the law. I voted for it. I would vote for it again. 
In an hour of another emergency I would vote for another such law. 
We passed the law for the building of plants essential to the successful 
prosecution of the war or the handling of the emergency of the time. 

For war plants that would have little civilian production use when 
the war was over; for plants that would involve terrific costs for con- 
version into civilian production plant when the war was over. That 
was the purpose of the bill. 

I think industry certainly was entitled to this kind of financial help. 
You will find at the time this legislation was under discussion, there 
were those who criticized industry. In fact, I think in one of the 
arguments you will find that the phrase was used that industry was 

“pulling a sitdown strike.” It was refusing to go ahead and build 
needed plants. I answered that argument. I said this is not a sitdown 
strike. Industry is entitled to this kind of help from the Government 
to build plants that are going to have little value when the war was 
over. Never was it contemplated that we would use it to build the 
generating facilities of a private utility whose value will increase 
for 50 years. Our latest figures show that instead of a 50-year basis 
we ought to be using 70 to a 100 years basis to figure depreciation on 
these dams. That was the purpose of the law. So my answer to you 
is I am against the use of the law for nonemergency, nondefense 
purposes. 

Senator ScHorrret. That answers my question. 

Senator Pastore. What is even more serious is that apparently this 
whole project was justified by the philosophy that it was being done 
with private funds. Here we find that we are using taxpayers’ dollars 
in the sense that you have a fast tax writeoff and essentially they are 
defeating their own argument. 

Senator Morse. I think so. 

Senator Lauscue. Mr. Chairman ? 

The CuarrmMan. The Senator from Ohio. 

Senator Lauscne. On page 7 of your testimony, it is stated that 
Kuykendall in his testimony before the Kefauver subcommittee indi- 

cated a reliance upon the correctness of the statements that had been 
issued by FPC because the president of the Idaho Power Co. testified 
that the company had only “faint hope” of getting the tax writeoff 
certificates. 

Would you mind elaborating on that a bit more? Where did this 
president say that we have only faint hope of getting a tax writeoff ? 

What were the circumstances under which the president was 
prompted to say “We have only faint hope of getting this application 
granted”? 

Senator Morse. My recollection, Senator, is that that was a state- 
ment that he made at sometime in testimony that he was giving. I will 
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supply it. I do not have it in mind at the moment. It is some testi- 
mony that the president gave. (Later supplied :) 


The expression was used by President Roach of the Idaho Power Co. in testi- 
mony before the FPC examiner in December 1953 in the Hells Canyon case. 


Senator Lauscue. What testimony was he trying to make? Was 
he trying to prove that this would be financed privately ? 

Senator Morsr. His argument was, as I recall the situation, that 
this would be financed without cost to the taxpayers. And, of course, 
I think it is most derelict on the part of the Federal Power Commis- 
sion, particularly its Chairman, not to have that matter thoroughly 
looked into before the licenses were granted. That is one of the rea- 
sons that they gave, as I quoted, in their own opinion, that it would 
be done without cost to the taxpayers. 

Senator Lauscue. He did know that the application was being con- 
sidered and pending ? 

Senator Morse. I believe he did. It was in the record and dis- 
cussed on the floor of the Senate before the August 1955 decision was 
issued. 

Senator Lauscue., Based upon your statement in the fourth para- 

aph from the bottom of page 7, his answer was that he concluded 
that. it would be financed entirely by private sources, and that was 
emphasized by the fact that the president testified that he had only 
faint hope of a tax writeoff. 

Senator Morse. I not only believe that he did, but I want to stress 
the fact that if you make the strongest case in attempting to excuse 
him, he still had the duty, in my judgment, to see to it that a thorough 
investigation was made in regard to fast tax writeoff policies, in rela- 
tion to private utilities, when he certainly has to be charged with the 
knowledge that that has been a pattern of ODM in regard to granting 
fast tax writeoffs to other private utilities. 

The Cuarrman. I think the testimony will probably develop here. 
We don’t want to deny that the Federal Power Commission did not 
have knowledge of the fact that application had been made for a tax 
writeoff because it was mentioned, I think, in the hearings. I will 
have them checked again. Surely it was mentioned on the Senate floor, 
not once but on many occasions by not only the chairman but by the 
ee from Oregon and other Senators prior to the granting of the 
icense. 

Senator Morse. I want to put my objection in the form of an under- 
statement. Even when you resolve al the doubts in favor of Chair- 
man Kuykendall, you still have the point of what I consider to be his 
affirmative duty to look into the matter. 

Senator Pastore. Mr. Chairman? 

The CuatrmMan. The Senator from Rhode Island. 

Senator Pasrore. Referring you to page 9, the second paragraph: 

Chairman Kuykendall is reported to have met privately with industry repre- 
sentatives to draft legislation removing FPC control of field prices of natural gas. 

Can you document that? 

Senator Morse. There have been news stories that make the 
charges. 

( See also testimony of Congressman Macdonald in these hearings.) 

Senator Pastore. I think it is perfectly proper for a member of a 
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commission to sit down with people in studying and in discussing legis- 
lation. But if my memory serves me correctly, I acted as acting chair- 
man of a subcommittee of this committee that considered a prior 
: natural-gas bill. If I remember correctly, Chairman Kuykendall came 
here and endorsed the bill that was written by the industry. If that is 
the case, here we have the chairman of that committee sitting down 
with the attorneys or the representatives of the industry itself and 
going over their bill. I am afraid that we are falling into a position 
here where a member of a commission becomes a propagandist for one 
side of an issue when he should be impartial in the public interest. 
Senator Morse. I shall provide for the record such documentation 


as we have which I understand takes the form of newspaper stories 
and allegations. 


{From the Bell Syndicate, Inc., 229 West 43d Street, New York 36, N. Y., release Tuesday, 
May 21, 1957] 


DrEW PEARSON ON THE WASHINGTON MERRY-GO-RouND 
(Copyright, 1957, by the Bell Syndicate, Inc.) 
Drew Pearson says: Housewives will be interested in how their inter- 


ests are neglected ; Chairman of Power Commission holds secret huddles 
to draft gas bill; he is supposed to protect the consumer. 


coer eee 
es 


WASHINGTON.—Every housewife who turns on a gas stove or an electric-light 
bulb will be interested in the amazing confession of the man whose sworn job is 
to protect her on the price of natural gas and electric power. 
He is Jerome Kuykendall, whom Eisenhower has just reappointed Chairman 
of the Federal Power Commission. 
| When he took office, Kuykendall took a solemn oath to enforce and follow the 

laws of the United States. especially those governing his own agency, which was 
set up to protect the American consumer from big power companies and the big 
gas producers. 

Despite this, alert Congressman Torbert Macdonald, of Boston, discovered that 
Kuykendall had met secretly with Randall LeBoeuf, attorney for Consolidated 
Edison of New York; William Tarver, of Southern Natural Gas, Birmingham, 
Ala.; and David Searls, counsel for Texas Natural Gas Producers, Purpose of 
the secret meeting was to draft a bill acceptable to both southern gas producers 


a ews 





t and northern gas distributors. The consumer was not consulted, 
x Equally amazing was that the meeting was held on the instruction of the 
1 White House. 
; DON’T TELL ANYONE 
y Chairman Kuykendall finally blurted out the whole story. 
“What happened was this,” he confessed to the persistent Congressman from 
16 ' Boston. “While Congress was still in session last year, and after the Harris- 
Fulbright bill had been voted on. Jerry Morgan, at the White House, contacted 
r- me and asked me if I, without saying anything to anybody, would prepare a draft 
r- | of a bill which I thought would fulfill the requirements that the President had 
: : stated in his veto message.” 
1S Kuykendall then explained how he had contacted representatives of southern 
gas companies and northern distributors, 
“Well, sir,” demanded Congressman Macdonald, “as I understand it, the act 
which you administer was put in for the protection of the consuming public of 
h: the United States, was it not? 
° “Yes,” agreed Kuykendall. 
re- “Would you not say that your primary duty is to protect the people who use 
as. this gas, rather than those who produce it? Macdonald asked. 
“Yes, and that is what I am endeavoring to do,” said Kuykendall. 
“I would like to ask you this question,” Macdonald continued. “If, during 
he the formulation of this bill, which is now House Resolution 6790, you did not call 
on any consumer group to find out how they felt about this matter, and relied 
3 ) solely on only the three segments of the industry that had to gain from any such 
- bill?” 
fa 


“Well, that is a loaded question,” protested Kuykendall. 
“It is not a loaded question,” snapped Macdonald. 
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“In the first place,” explained Kuykendall, “I know of no sufficient consumers 
groups to go to. And I wasn’t going to groups. I went to three individuals, and 
I admonished those individuals that there should be no publicity about this. 
There should be absolute secrecy, because I did not want any rumors started 
that there might me another gas bill during the last session of Congress. 

“Did you consult with any lawyers from a consumer group, of the Mayors’ 
Association, for one, the mayors of 200 cities of the United States?” pressed 
Macdonald. 

“No; I did not,” admitted the Chairman of the Commission which is supposed 
to protect consumers; “I only consulted with the people I have mentioned.” 

“Since the mayors of 200 large cities of the United States represent millions 
of people—millions of people who would be affected by this bill—I cannot quite 
understand why you did not, and I am asking for an explanation why you did 
not,” asked Macdonald. 

The Chairman of the Federal Power Commission squirmed, fidgeted, gave no 
satisfactory answer. A further answer will be demanded of him when he comes 
up for confirmation before the Senate Interstate Commerce Committee. Senator 
Paul Douglas, of Illinois, plans to demand that he be impeached. 

Note.—The secret discussions between Kuykendall and the big gas boys re- 
sulted in the Harris bill, now being considered in the House of Representatives. 


[From the Bell Syndicate, Inc.—Release Wednesday, June 12, 1957] 


DREW PEARSON ON THE WASHINGTON MERRY-GO-ROUND 
(Copyright, 1957, by the Bell Syndicate, Inc.) 


Drew Pearson says: Congress has forgotten that commissioners must 
be impartial; commissioners have forgotten they must protect public; 
Chairman Kuykendall played footsie with utility lobbyists. 


WaAsuinetTon.—A lot of people have forgotten why commissions were estab- 
lished in Washington, They were established to act as impartial judges between 
business and the public, to protect the public against unreasonable rates by big 
business, false advertising, and monopoly by business. 

They were not set up to promote the profits of business, but to protect the 
pocketbooks of consumers. 

Today many commissioners seem to believe their job is just the reverse. 
They seem to think that commissioners were appointed to promote profits of 
a dozen big companies, not protect the pocketbooks of 160 million people. 

Take, for instance, the case of Jerome Kuykendall, Chairman of the Federal 
Power Commission, who is charged with protecting the public from paying too 
high rates for electric power and natural gas. 

This week he’s up for a hearing on whether he should be confirmed by the 
Senate for another term. Eisenhower has reappointed him. The natural-gas 
lobby and the big electric power companies are strong for him. And most 
Senators are either too blase, too lazy, or too afraid of the big power companies 
to vote against him. 

However, here is the way Chairman Kuykendall, supposedly neutral Chairman 
of the Feceral Power Commission, has been protecting the profits of big corpora- 
tions, not the pocketbooks of little consumers. 


COCKTAILS AND FREE TRIPS 


1. He made a grand tour of the Southwest, expenses paid by the Texas 
Mid-Continent Oil & Gas Association. This is unprecedented. Members of the 
Federal Power Commission never take trips at the expense of any utility. Con- 
svmers aren’t organized to take them on trips to counterbalance this, and 
shouldn’t, even if they could afford it. Commissioners are supposed to keep 
aloof from both sides. 

Accompanying Chairman Kuykendall on this trip were Seaborn Digby, an- 
other Eisenhower-appointed commissioner, and Nelson Lee Smith, a Republican 
holdover. Commissioner Dale Doty, a Democratic appointee, and Claude Draper, 
a GOP commissioner of the old school, declined to go. 

FPC Commissioner Willard Gatchell had ear trouble and couldn’t fly. So the 
gas company hosts took the trouble and expense of supplying him with special 
auto transportation. 
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2. Chairman Kuykendall attended a cocktail party given in his honor by Mr. 
and Mrs. Stanley M. Morley, of the law firm of Wheat, May & Shannon, which 


represents the West Coast Transmission Co., then applying for a certificate from 
the FPC. 


3. He attended two dinners given by Ed Falck, astute lobbyist for Niagara 


Mohawk Power, Consolidated Edison, Delaware Power & Light, and a dozen 
others. 


4. He went out to Chicago to attend the National Association of Railroad and 
Utility Executives dinner. The Government paid his expenses. In the past, FPC 
Commissioners kept strictly aloof from these partisan meetings. Using the tax- 
payers’ money to attend was unheard of. 


DECEIVING CONGRESS 


5. Kuykendall waited 2 days after Congress adjourned in 1955 to announce a 
decision to turn much-sought Hells Canyon over to the Idaho Power Co. Some 
Senators, including Kefauver of Tennessee, claim Kuykendall deliberately de- 
ceived Congress when he implied shortly before Congress adjourned that no 
action had been taken on Hells Canyon. They say it had been taken earlier, but 
held until after Congress adjourned. 


6. Senators also claim that Kuykendall lied when he told the Joint Atomic 
Energy Committee that Power Commission attorneys had not reviewed the Dixon- 
Yates contract. Later his General Counsel, Willard Gatchell, let slip the fact 
that it had come before the Commission’s attorneys. Real fact was that two FPC 
attorneys, Lambert McAllister, and Howard Wahrenbrock had vigorously con- 


demned the Dixon-Yates contract—probably why Kuykendall denied anyone 
had ever seen it. 


7. Chairman Kuykendall has now admitted holding secret meetings with three 
natural-gas lobbyists to draft a gas bill. No representative of the public was 
present. His job is to pass on these matters impartially between the public and 


the utilities after they become law, not meet secretly with lobbyists to help 
pass the law. 


Under cross-examination Kuykendall admitted: “I went to three individuals; 


and I admonished these individuals there should be no publicity about this. 
There should be absolute secrecy.” 


That’s the record of the man who has just been reappointed to be an impartial 
Chairman of the Federal Power Commission and who is up for Senate confirma- 
tion this week. 

Senator Pastore. This is a very serious allegation. I do hope that 
Mr. Kuykendall, who is in this room now, will clarify this when he 
testifies. 

Senator Morse. I want to say, Mr. Chairman, that I have raised 
these publicly known allegations. I do not have the facilities at my 
office for an FBI investigation procedure. I, as a Senator, however, 
have to take notice of these allegations. I have raised the allega- 
tions and I think it is proper to do so. And I ask this committee to 
see to it that an inquiry is made with regard to the allegations. 

Senator Pastore. When a chairman of a Federal commission comes 
before a body of Congress, his testimony is given great weight and 
credence because of the position that he occupies in defending the 
public interest. 

Senator Morse. It should be given credence. 

Senator Pasrorr. If we are awakened to the fact that he endorses 
a bill which was written or drafted by the industry itself, and then 
is sitting down with the lawyers of the industry in drafting that bill, 
and comes here as a public representative and advocates the side that 
is a private interest, it is a matter of grave concern. I think it is dis- 
qualification as a member of that commission, 

Senator Morse. That is true. I don’t know how you can handle it 
in a field of administrative law. You can’t have a long list of alter- 
nates waiting to take somebody’s position if he is disqualified on the 
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basis of an affidavit of prejudice. In my State and in many other 
States as lawyers we can use an affidavit of prejudice against a judge 
if. we are satisfied that he is of a point of view that is not in the inter- 
ests of our clients so that, we can feel that we can get an impartial 
hearing, and some other judge is called in. 

I think, gentlemen—and this probably isn’t the appropriate time 
or place to discuss it but it*is involved, I think, directly in your ques- 
tion—that as Senators we have to take a look at this administrative 
law procedure setup to determine whether or not we shouldn’t grant 
to lawyers practicing before these agencies an affidavit of prejudice 
that they can file against a member of a commission who is well known 
to. have a certain point of view or: position on a matter, and possibly 
anne an alternate commissioner take his position for that particular 

ring. 

Senator Bricker. Then we would raise the prejudice in a local 
court, and it would go to a superior court. There would have to be 
some court to pass upon whether or not the affidavit was justified. 

Seriator Morse. That is one of the problems. 

Senator Bricker. It couldn’t be as a matter of right. 

Senator Morsg. I have given a lot of thought to this matter. I 
taught administrative law for some time and this can be said on the 
other side of my argument: that. you do have the appeal from the 
decision of the administrative tribunal, but you run up against a fact 
situation that. makes it pretty difficult to show arbitrary capricious 
exercise of discretion. 

Senator Bricker. You don’t have your review of facts. You don’t 
have your day in court. 

Senator Morse. You get through the back door, you might say, a 
little review of facts when your charge is that this is capricious exer- 
cise of discretion. 

Senator Bricker. It goes beyond reasonableness. It is arbitrary. 

Senator Morsg. It is an arbitrary or unreasonable exercise of dis- 
cretion. So you are not very well protected on that point. 

Senator Lauscue. I think the rule is that if there is an exercise 
of discretion so abusive that it is tantamount to a fraud, then the 
court will intervene. 

Senator Morse. Just about that. It is pretty hard to establish. I 

do think, Senators, that there is a need. I am not on the Judiciary 
Committee. But there is a need for a long investigation into adminis- 
trative law practices to see if we can accomplish what I have in mind 
and still meet the problem that the Senator from Ohio raises. You 
have to have somebody—and you might have a small appellate admin- 
istrative law tribunal of three men, let’s say—that could have as their 
limited jurisdiction a determination of whether there are reasonable 
grounds for the affidavit of prejudice that is filed. You have your 
dilatory tactics problem. 
‘ Senator Bricker. In Federal administrative boards you don’t have 
to have your day in court. In your State tribunals you do have to 
have your day in court under Federal decisions. They are entirely 
different rules. 

For instance, in a State court there has to be a review in a court of 
all of the questions of fact and the reasonableness of the decision. 
The Federal jurisdiction doesn’t go to the question of whether or not it 
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is a fair determination or whether it is a reasonable determination, 
but whether there was evidence to support the decision of the Federal 
commission. 

Senator Morsg. I didn’t mean to get off on this. 

Senator Bricker. No, but you raised the question. 

Senator Morse. You stirred up my interest init. We have the whole 
jury trial problem, denial of it, connected with this administrative law 
procedure, about which I have a lot of views. I have made the point I 
want to make, 

The Cuamman. The Senator from Ohio. 

Senator Lauscue. I want to pursue the question raised by Senator 
Pastore. 

The Cuarrman. Senator, before you do that, I would like to. ask the 
Senator from Oregon this one question, and this has nothing particu- 
larly to do with this case except it might be illustrative. This com- 
mittee has for years under the chairmanship of the Senator from Ohio 
and all of the members tried to stress the fact to all the commissioners 
who come before this committee—and I would think we have 80 per- 
cent of the whole Government—that in all cases they are arms of Con- 
gress rather than executive agencies, and that the nature of their re- 
sponsibilities is one of quasi-judicial independence. Sometimes there 
i a confusion which again goes into the problem of administrative 
aw. 

Surely under our form of government there can be no objection to 
a Cabinet member or a member of the executive department. to ex- 
pound and vigorously try to pursue administration policies, regard- 
less of who may be the Executive. 

But we run into the problem, and I think this is rampant in Wash- 
ington now, and it SS PObabey has been in the past but I think more so 
now, of independent agencies, arms of Congress, carrying out and 
vigorously advocating administration policies, whatever they happen 
to be under which President happens to be the Executive. 

Senator Morse. I completely agree with the chairman. I didn’t 
want to get off on that other than to say this 

The Cuarrman. I think this committee is vitally concerned with 
it. Itis not partisan in any sense, 

Senator Morse. I think we need a review of what is happening in 
our administrative agencies with regard to their fulfilling what I con- 
sider to be their obligations to the Congress rather than to the Execu- 
tive. They are the children of the Congress, and not the children of 
the Executive. 

The Cuatrman, And they report to Congress rather than to the 
President, whoever he may be. 

Senator Pastorn. I hope I didn’t leave the impression here that a 
member of a commission hasn’t a right to express his opinion or even 
express the philosophy that happens to be philosophy of, in a political 
sense, the occupant of the White House, or of the party represented by 
the Executive of the Nation. 

The CuatrMan. Oh, no, no. 

Senator Pastore. The point I make is this: I don’t think a Commis- 
sioner has the right to become the advocate of a particular group inter- 
ested in the problem. 

I construe the presentation made here by Mr. Morse today to the 
effect that it isn’t that the Idaho company ought to build that dam 
4 
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out there as against public power, but he made it his business that that 
is the way the result came out. I think pretty much that was the pat- 
tern of the natural-gas bill. 

I believe a Commissioner has the right to say that I am for con- 
trol or I am against control. But when you become the advocate of 
a side, when you are supposed to be impartial and represent the public 
interest, then I think you are overstepping a little bit. 

Senator Morsr. That is the burden of my testimony. May I say to 
the Senator from Rhode Island that I understand Congressman Tor- 
bert Macdonald will testify before the committee tomorrow on this 
question of Chairman Kuykendall’s part in drafting an industry bill. 

The Cuarrman. The Senator from Ohio. Excuse us for interrupt- 
ing you. 

Senator Lauscur. Knowing that you have propounded the philos- 
ophy that to every citizen of our country should be granted a full en- 
joyment of his constitutional rights, I Feel quite certain that you are 
not asking this committee to formulate its judgment upon the basis of 
newspaper reports, uncorroborated by pertinent testimony offered 
before this committee. 

Senator Morse. You are quite right. I have asked that the commit- 
tee make a thorough inquiry, investigation into these allegations. 

Senator Lauscue. That is the only purpose you have in saying it was 
in the newspapers. 

Senator Morsr. I don’t have an investigative staff that I could possi- 
bly use to run them down. But this committee can call upon appropri- 
ate Government agencies, investigative in nature, that could be of as- 
sistance. 

I wonder if the Senator from Ohio would have any objection if I 
inserted in the record a letter that I wrote to him, which he received 
yesterday and may not have had delivered to him as yet, under date of 
June 17, because I think it would interest many other Senators as well 
as the Senator from Ohio. It is an answer to certain questions that you 
asked me, may I say to the Senator from Ohio, on the floor of the 
Senate, in regard to this fast tax writeoff problem. I have included in 
this letter a considerable analysis of the matter. 

If you have no objections—it is not personal in any way—I would 
like to have my letter to Senator Lausche made a part of my testimony 
in this record, if the chairman has no objection. 

(The letter is as follows:) 


JUNE 17, 1957. 
Hon. FRANK J. LAUSCHE, 
United States Senate, Washington, D. C. 


My Dear SENATOR: On May 23 I placed in the Record a series of editorials 
from the Denver Post which described and objected to the rapid tax amortization 
program as applied to electric utilities in general and the Idaho Power Co. 
at Hells Canyon in particular. 

At that time you raised a question about the following statement in the Post 
editorial of May 9 which appears at Congressional Record, page 6725: 

“But there are recognized authorities and public utilities commissions which 
have argued that this deferment really amounts to a permanent and dis- 
criminatory tax reduction for a growing industry.” 

I did not wish to give you an off-the-cuff opinion, and have studied the matter. 
My firm conclusion is that it is possible to achieve a “permanent” tax reduction 
or deferment under this program. This can be achieved by a utility company by 
combining section 168 of the Internal Revenue Code (relating to rapid write- 
off) with section 167 (added by the 1954 amendments, permitting depreciation 
by declining balance and other liberalized methods). 
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The reasoning is as follows: The utility companies themselves have argued, 
and at least 13 State regulatory commissions and the Federal Power Commission 
have ruled (see below), that liberalized depreciation—under which a dispro- 
portionate share is written off for tax purposes in the early part of the account- 
ing period—is merely a tax deferral. However, as is set out in the various 
opinions quoted below, as long as the company is at least replacing plant as fast 
as it is retiring it (dollarwise), the initial rapid depreciation on the new plant 
will always be sufficient to offset the theoretical higher taxes in the later period 
on the older plant investment. Thus, as is pointed out, there never is a period 
of higher taxes at all, but actually a tax reduction which is permanent as long 
as the law is on the books. Actually, it is only realistic to assume that the com- 
panies will be expanding investment, and this means that the tax reduction 
is cumulative and increases as the years go by. This point is set out at length 
in the opinions cited below. 

The FPC rulings in the Panhandle Eastern Pipe Line Co. case (opinion 269, 
upheld by Circuit Court of Appeals for the District of Columbia), as well as in 
opinion 264, and in the Amere Gas case, all provide for setting aside the tax 
savings under liberalized depreciation in a special reserve. The Commission 
recognized that this would mean in actuality that they would never be com- 
pletely eliminated. The order issued in the latter case states that— 

“The fact that there may be continuing additions to plant, year by year, with 
the result that there will be a balance in the reserve account at all times in 
the foreseeable future, does not prove that there is no tax deferral. On the con- 
trary, it proves that there is a continuing tax deferral so long as additional 
facilities are being installed.” (Opinion of June 30, 1956, in matter of Amere 
Gas Utilities Co. et al., docket No. G—6358, p. 2). 

Commissioner Connole, in his dissent from this decision, spells out the meaning 
even more clearly: 

“* * * The record herein is clear that only if the dollars of plant replace- 
ments are less than the dollars of plant retirements during an extended pe- 
riod will Federal income-tax liability ever exceed the amount currently charged 
that tax account during the period and result in a net reduction in the ‘deferred 
taxes reserve.” 

+ * * * * * * 


“The first point at which I depart from my brothers then, is on the proposi- 
tion that a deferred tax reserve is necessary in order to meet future income- 
tax liability. There simply will be no such liability and the reserve becomes 
a permanent and involuntary contribution to capital by rate payers” (Commis- 
sioner Connole, dissenting in the matter of Amere Gas Utilities Company et al., 
June 30, 1956, pp. 1 and 2). 

In support of Connole’s position we have the word of Willard F. Stanley, presi- 
dent, Corporate Services, Inc., of New York, who wrote in an article, What the 
New Rapid Tax Depreciation Means to Utilities, for Public Utilities Fortnightly 
of March 3, 1955, as follows: 

“The continuous nature of utility expansion tends greatly to further en- 
hance the recurring character of rapid depreciation. Assuming the same 
amount is expended for additions year after year to infinity, total ceprecia- 
tion deductions for tax purposes under the sum of the digits method (refers 
to liberalized depreciation under section 167) would never in any year be 
lower than under the straight-line method. On this basis, the need would 
disappear for setting aside reserves to meet higher tax obligations in later 
years of lower depreciation deductions” (p. 243). 

It is significant also that Mr. Stanley states that “adverse action in the matter 
of ratemaking seems unlikely as to most regulatory bodies” (p. 244). It is cer- 
tainly true that many State commissions have followed the FPC lead in per- 
mitting the setting aside of these tax savings in a special reserve, which is the 
procedure condemned by Commissioner Connole and noted with satisfaction by 
Mr. Stanley. On this point, it might be noted that in the petitioner’s brief in the 
Amere Gas case, orders of 13 State regulatory commissions were introduced 
indicating that they had authorized this accounting treatment. (See dec‘sion 
of Presiding Examiner Marsh on docket No. G-—6358, issued Feb. 29, 195°. n. 10.) 

On the other side, the committee on accounts and statistics of the National 
Association of Railroad and Utility Commissioners, réported to the association 
in 1955 that— 

“The committee is convinced that the use of liberalized depreciation proce- 
dures permitted by the 1954 Revenue Act results in tax reduction, not tax 
deferral, and that it would be contrary to sound accounting principles and 
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to the provisions of the uniform system of accounts to record such tax reduc- 
tion in a deferred credit account.” (Quoted in ibid., p. 11.) 

Thus, the FPC and at least 13 State utility commissions are allowing a proce- 
dure opposite to that recommended to the NARUC by its committee on accounts 
and statistics. 

In addition the National Association of Railroad and Utility Commissioners 
were furnished in 1955 the report of their committee on depreciation, which 
similarly found that— 

“in the usual utility situation lower depreciation charges will not be re- 
flected in later years under the declining-balance and the digits methods 
(provided for under sec. 167) where the plant account is maintained at a 
static level or is increasing. (Quoted in brief of staff counsel, FPC docket 
G-6358, Jan. 13, 1956, p. 19.) 

We have further evidence of the industry’s recognition of what this method 
of handling the tax savings from accelerated amortization and liberalized depre- 
ciation can mean. The May 1955 issue of the Edison Electric Institute Bulletin 
reported on the national conference of electric and gas accountants of that year. 
In a panel discussion, the article reports, Mr. G. T. Logan, of the Philadelphia 
Electric Co. went so far as to advise against taking full advantage of liberalized 
depreciation, not because it would hurt the company, but because it would “tend 
to create fantastic reserves which would never be drawn down” (p. 134). 

Finally, in an article in the Harvard Business Review for January-February, 
1955, Prof. Robert Eisner indicates the way in which rapid depreciation means 
permanent gain for the company taking advantage of it. Eisner points out that 
even in the static situation, in which plant replacement is constant and merely 
equals plant retirement— 

“contrary to a widespread notion, this saving would in no practical sense 
be a deferral, for it would be followed by additional savings in subsequent 
years. In no future years would lesser depreciation charges and higher 
taxes cancel out the initial gains, so long as the depreciation provisions of the 
new tax law remain in effect (p. 69).” 

Hisner goes on to point out that in the more realistic case, plant additions 
would increase, dollarwise (since even if physical plant did not increase, inflation 
alone would bring about an increase in dollar increase), the disparities between 
straight-line and accelerated or rapid depreciation “grow greater and greater as 
the years wear on” (p.71). Thus, concludes Professor Eisner— 

“contrary to erroneous general belief, these tax savings will be perma- 
nent—at least as long as the law remains in effect. In no legitimate sense 
may they be considered tax deferrals” (p. 71). 

Little wonder that Eisner concludes that— 

“the effect on corporate tax payments of application of these depreciation 
provisions will be tremendous—so tremendous indeed that one may begin to 
wonder whether those in Congress who voted the new tax law, let alone the 
business community and the general public quite knew what was transpiring 
** * | At stake are, literally, billions of dollars’ (p. 66). 

On the basis of Eisner’s article, as well as other material, the staff counsel of 
the Federal Power Commission found, in the Amere Gas case, that: 

“No tax reserve need be set up for any supposed future increases in taxes 
because of the greater depreciation taken now since there will be similar 
greater deductions in the future, and higher taxes actually will not be in- 
curred.” (Brief of staff counsel, docket No. G-6358, Jan. 13, 1956, p. 28.) 

In addition to the above expert opinions, it Should be noted that the State 
regulatory commissions in Wisconsin, Pennsylvania, and Georgia have also recog- 
nized the tax reduction effect of liberalized depreciation. 

To return to Mr. Hoyt’s editorial, it should be noted that it is primarily con- 
cerned with section 168 rather than section 167 of the Internal Revenue Code. 
However, while it is true that the so-called rapid amortization under section 168 
is a “one shot” thing, applying to each project certified only, it is also true that by 
using section 167 depreciation on the rest of their investment and thus combining it 
with the more rapid depreciation allowed under special certificates by section 168, 
a company could offset the effects of supposedly deferred taxes under section 168 
as well. Thus, in addition to having an interest-free loan by virtue of a rapid- 
write-off certificate under section 168, the firm can, by using section 167, reduce 
its future taxes and, in effect largely avoid paying back even the “principal” of 
its interest-free loan. 

Finally, it should be pointed out that should the level of corporate income taxes 
be reduced at any time in the future, the benefits to companies using either sec- 
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tion 167 or 168 or both will be increased even moré, since they will then be paying 
reduced taxes on the slower depreciation in the later period. 

I do hope that this gives you the information you desire. You may be interested 
in knowing that in addition to criticizing administration of the rapid-writeoff pro- 
gram, I proposed the amendment in 1954 to delete section 167 from the tax bill 
before the Senate. 

It is really too bad that so many lessons have to be learned by bitter experience. 
Since 1953, I have warned that the Idaho power dams would be paid for in large 
part by the taxpayers with tax certificates. Now it is coming to pass unless the 
high-dam authorization is enacted. 

With kindest regards, 

Sincerely, 
WaYNE Morse, 

Senator Scuorrren. Mr. Chairman, I would like for the record to 
show that it is my judgment, my opinion, that this committee is en- 
titled to the best advice and judgment and testimony of any member 
of any commission that is under our jurisdiction. Whether or, not we 
agree with it is another thing. But as long as that testimony reflects 
the honest opinion of a member of the Commission, I don’t think he 
should be criticized for giving it if it is his honest and forthright 
opinion. 

Whether we agree with it or not, I don’t think there should be any 
eee of bad motives on the part of any member coming here 
and giving his personal views before this committee. We welcome it 
and I think we ought to urge it, even though we may disagree. 

The Cuarrman. I think we are all in agreement on that. 

Senator Morse. I share that view. 

Senator Pastore. May I ask the Senator from Ohio this question: 
Does he believe that a member of a commission should become the 
advocate for an interested party ? 

Senator Bricker. I don’t think that implication could be derived. 

_ Senator Pasrorr. That is the statement made on page 9. I am get- 
ting into it and I would like to have it clarified. I am not passing 
judgment on it. Here we are being told that it is reported that he met 
privately with industry representatives. If the public is concerned 
in the price of gas, I think I am very much concerned about a man, a 
Commissioner, sitting down with the attorneys of the industry 

Senator Bricker. He might have sat down with others. 

_ Senator Pastore (continuing). Unless he had an attorney represent- 
ing the public there too. 

Senator Bricker. When he comes before us and gives his honest 
judgment, I don’t think the way he made up his mind, how he got his 
pesenent, the facts back of it, I don’t think we are concerned particu- 
arly as long as he gives us his honest opinion. 

Senator Pastore. I grant you that and agree wholeheartedly with 
the statement that you made. I can’t disagree with it. The serious 
question in my mind is, what are the facts? I think that is what we 
are trying to explore here. 

Senator Morse. That is the point I raise. 

Senator Bricker. What are the facts and what is the testimony be- 
fore this committee. 

Senator Pastore. I haven’t prejudged this. 

_The Cuarman. I don’t think any member of the committee would 
disagree with that general statement. But we do have a responsibility 
to pursue these matters. We will go into them as best we know how. 
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We have an important matter on the floor. The Senator from 
Colorado, Mr. Carroll, was listed as a witness. He does not have a pre- 
pared statement. He said he wanted the committee to ask several 
questions of Chairman Kuykendall when he appears. We will post- 
pone his appearance until then. 

We also have listed Congressman Vanik of Ohio. Is he here? 

(No response. ) 

Senator Morse. May I thank the committee for its courtesy and op- 
portunity to testify. 

The CuarrMan. We thank you for your testimony. 

Congressman Vanik will appear tomorrow. 

The junior Senator from Washington, Senator Jackson, is listed 
as a witness. Congressman Macdonald of Massachusetts; Congress- 
man Dingell of Michigan; Congressman Ullman of Oregon; Clyde T. 
Ellis, general manager of the NRECA; Mr. Angus McDonald of the 
Farmers Union; and those are some of the witnesses that are here in 
town. 


We will try to conclude those tomorrow. We will recess until 10. 


o’clock tomorrow. 
(Thereupon, at 12:03 p. m., the committee was adjourned, to re- 
convene at 10 a. m. June 19, 1957.) 
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FEDERAL POWER COMMISSION 
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WEDNESDAY, JUNE 19, 1957 


Untrep Srates Senate, 
ComMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The committee met, at 10 :20 a. m., pursuant to notice, in Room G-16, 
United States Capitol, Hon. Warren G. Magnuson (chairman of the 
committee) presiding. 

Present: Senators Magnuson, Thurmond, Lausche, Yarborough, 
Schoeppel, Potter, and Cotton. 

The Cuarrman. The committee will be in order. 

The Federal Power Commission is composed of five members. The 
Commissioners are appointed for 5-year terms, and the law requires 
that not more than 3 Commissioners shall be appointed from the 
same political party. 

At this point in the record we will put the names of the present 
Commissioners, when their terms expire, their political affiliation, and 
residence. 

FEDERAL POWER COMMISSION 








Name |Termexpires—} Political affiliation Residence 
' 
} | 
Arthur Kline_____-. : iieeue | June 22,1961 | Republican ____- Wyoming. 
William R. Connole. ; i June 22,1960 | Independent : ----| Connecticut. 
Frederick Stueck - - - June 22,1959 | Republican - -- | Missouri. 
Seaborn L. Digby -- June 22,1958 | Democrat . | Louisiana. 
Jerome K,. Kuykendall - - - - June 22,1957 | Republican - _| Washington. 





Several] Senators are on their way. I know how busy the House 
Members are. 


Congressman Macdonald, we will hear from you. 


STATEMENT OF HON. TORBERT H. MACDONALD, A REPRESENTA- 
TIVE IN THE CONGRESS FROM THE EIGHTH CONGRESSIONAL 
DISTRICT, STATE OF MASSACHUSETTS 


Mr. Macponarp. I am Torbert H. Macdonald, a Representative of 
the Eighth Congressional District of Massachusetts. I am ver y grate- 
ful to you and the other members of this committee for the opportunity 
to appear and present my views on the important matter that is now 
pending before this honorable committee. 

[ am appearing here this morning on the matter of the reappoint- 
ment of Chairman Jerome K. Kuykendall to a new 5-year term on the 
Federal Power Commission. I would like at this point to preface my 
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remarks by stating that as far as I know Chairman Kuykendall is a 
fine gentleman personally. I certainly have no personal objections 
to him. However, I feel strongly that Mr. Kuykendall has not always 
carried out the main duty of his high office, namely to protect the 
public interest. The basis for my opinion is predicated solely on testi- 
mony given before the House Interstate and Foreign Commerce Com- 
mittee, of which I am a member, on the natural-gas legislation now 
pending before that committee. 

The members of this committee are well aware that the House Com- 
merce Committee has recently concluded public hearings on H. R 
6790, the natural-gas bill, which seeks to free producers from effective 
Federal regulation. Yesterday, in fact, we began executive considera- 
tion of the proposed legislation and will continue to do so during this 
week, at least. 

The Crarmman. That is known as the Harris-O’Hara bill? 

Mr. Macponatp. Yes, sir, 

Mr. Chairman, I am not here to argue or expound on the merits or 
demerits of the gas legislation that is now pending before the House 
Commerce Committee. Rather I think that this committee should 
have brought before it the part Chairman Kuykendall played in 
formulating this gas legislation. 

I am sure that ee of this committee will agree with me 
that when Chairman Kuykendall took office as a member of the Fed- 
eral Power Commission he took an oath to enforce and follow the 
laws of the United States, especially those governing his own agency 
which was set up to protect the American consumer from the unfair 
practices of large gas producers. As we all know, abuses by certain 
large companies led to the passage of the Natural Gas Act in 1938. 

I soon discovered, after questioning Chairman Kuykendall during 
the gas hearings on May 9, 1957, that in my opinion he had not car- 
ried out the principles of that oath, but that he had called secret meet- 
ings with the three segments of the natural-gas industry, namely, pro- 
ducers, transmission companies, and distributors. He called together 
Randall LeBoeuf, Jr., of LeBoeuf, Lamb & Leiby of New York City, 
representing the gas-distributing segment; William Tarver of South- 
ern Natural Gas, Birmingham, Ala., representing the transmission 
segment; and David Searles, counsel for Texas Natural Gas Pro- 
ducers, representing the gas-producing segment of the industry. 

The admitted purpose of the secret meeting was to draft a bill ac- 
ceptable to all segments of the natural-gas industry. This meeting, as 
you may know, was held on the instruction of the White House. There 
1s no question that the vetoed corpse of the first Harris gas bill was 
still warm when Mr. Kuykendall instituted this gas legislation. That 
he did so at the request of the White House is not a mitigating cir- 
cumstance in my opinion. He was appointed to serve the panic, not 
the White House. I feel that the actual testimony taken before the 
House Interstate and Foreign Commerce Committee should be in- 
cluded in these hearings lest I be accused of prejudice. 

The actual questions and answers as appear in the reporter’s tran- 
script of the hearings on the matter pertaining to what I am talking 
about follow. During the first day Mr. O’Hara was questioning Mr. 
Kuykendall and I asked Mr. O’Hara, cosponsor of the bill, to yield. 
IT asked Mr. Kuykendall: 

Do I understand that you say you were not consulted at all about this bill, 
or merely about the drafting of the bill? 
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Commissioner KUYKENDALL. I was not consulted at all about this by anyone, 
that I can recall. 


Later it came my turn to question Mr. Kuykendall and I said: 


Sir, this morning there was some conversation about what part you had played 
in the furmulation of H. R. 6790, which was introduced by Mr. O Hara and Mr. 
Harris. Would you care to comment on your part, your role, in the formulation 
of this bill? 

Commissioner KUYKENDALL. Well, I commented this morning, and I will re- 
peat it: | had no part in the formulation of this bill or any other bill. 

Mr. MacponaLp. If I were to say to you, sir, that it is common knowledge—or 
strike “knowledge”—it is commonly reported, shall we say, that prior to the 
past congressional and presidential elections, that you made it known to various 
segments of the industry that you wished they would get together to present to 
you a bill of this type so that you could make a report to the Director of the Bu- 
reau of the Budget, would I be saying something that was not correct? 

Commissioner KUYKENDALL. Yes; you would. 

Mr. MacpoNnaLp. Then you categorically deny that you ever let any segment 
of the industry know that you were interested in their plans for the furmulation 
of a new so-called gas bill? 

Commissioner KUYKENDALL. What happened was this, Mr. Macdonald: That 
while Congress was still in session last year, and after the Harris-Fulbright bill 
had been vetoed, Jerry Morgan, at the White House, contacted me and asked 
me if I, without saying anything to anybody, could prepare a draft of a bill 
which I thought would fulfill the requirements that the President had stated in 
his veto message. So I told him I would try to do that. I went to work on it 
all by myself, and I soon ran into many problems. So I talked to Mr. Morgan, 
explaining that I could not do it myself, and the only way I could think to get 
it done quickly would be to confer with some of the people who had opposed the 
bill. I said I would like to talk with Mr. Randall LeBoeuf, who had been the 
spokesman of the distributing companies that opposed the bill. 

Mr. MACDONALD. What is his official title? 

Commissioner KUYKENDALL. He is a lawyer in New York City. I think he is 
in the room here right now. 

I talked with Mr. LeBoeuf, and he was willing to lend any assistance he could. 
He, however, agreed that we probably should get some representative of the 
producers and some representative of the pipelines. 

So I selected two other lawyers. I asked Mr. Searles, who had been a spokes- 
man here for the producing industry on the previous bill, and I selected a Mr. 
Tarver, who used to be an attorney some years ago, long before I was with the 
Federal Power Commission, on the Federal Power Commission staff, but who is 
very knowledgeable about the Natural Gas Act and is now employed by one of 
the pipeline companies. 

Those gentlemen agreed that they would try to put together what they thought 
would be a good bill, and they did some work on it, 

In the meantime—— 

Mr. Macponawp. Did you see this bill while they were working on it? 

Commissioner KUYKENDALL. I don’t think this bill was in existence, 

Mr. Macponatp. You said they were working on a bill, not H. R. 6790, but a 
bill, and I am asking you if you saw that bill? 

Commissioner KUYKENDALL. I saw several drafts of things they had drawn. 
None of them, so far as I know, ever saw the light of day. 

Then, as you will recall, last year, the President vetoed the farm bill, and 
other things clogged up the congressional calendar, and it became quite clear to 
me that there would be no possibility of the administration sponsoring a gas bill, 
and I inquired of Mr. Morgan, and he later checked with me, and said that it was 
definitely out of the realm of possibility for this vear. 

So I told these other three men I have mentioned that there was no chance of 
any bill coming up that year. 

In the meantime, I learned, and I have forgotten now from just whom, that 
Mr. Heyke—— 

Mr. Macponatp. Who is he? 


Commissioner KuyKENDAIL. Mr. Heyke as president of the Brooklyn Union 


Gas Co., had instigated some conferences, not among lawyers, but among execu- 
tives of the industry. 


Mr. MacpoNnaLp. Each segment of the industry? 
Commissioner KUYKENDALL, Yes. 
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And then later, Mr. Heyke came to me and said he had heard rumors about 
some lawyers drawing a gas bill, and he had started these conferences, he hoped 
they would be fruitful, and he requested that I defer to him and not have sort 
of a competing group going. And I acquiesced to that. 

Mr. MacponaLp. What time of the year was this conversation had? 

Commissioner KUYKENDALL. Oh, I don’t know; perhaps around the time Con- 
gress adjourned ; I am not sure, 

Mr. MacponaLp. August? 

Commissioner KUYKENDALL. And so I stepped out of the picture at that time, 
never called these three lawyers together again that I had talked with; but was 
aware of the fact, and was advised from time to time by Mr. Heyke or some of 
the other parties that he had gotten together, and generally of what they were 
trying to do. 

And Mr. Harris (that is Congressman Harris) mentioned that he had gotten 
ahold of a statement of principles. Well, I believe 1 received a copy of that. 

Mr. Macpona.p. A statement of principles from whom? 

Commissioner KUYKENDALL. I don’t remember whether I got it from Mr. 
Heyke or one of the others, from other segments of the industry, with whom 
he was conferring. But I took no part in that at all, but let them go their way 
with it. 

Mr. MacvonaLp. And you say that is the last you had to do with those 
segments of the industry concerning a gas bill? 

Commissioner KUYKENDALL. Yes, except, as I said before, they reported to me 
now and then as a matter of courtesy. I remember one time they reported 
that they were just about at the end of their rope. They didn’t think they 
could ever agree on anything. 

Mr. MacponaLp. What time of year was this? 

Jommissioner KUYKENDALL. I don’t recall. I didn’t keep any record of it. 

Mr. MacponaLp. Was it during October and November preceding the election? 

Commissioner KUYKENDALL. I don’t recall whether it was preceding or after 
that election. 

Mr. Macponavcp. And that is all the connection you have had with this bill? 

Commissioner KUYKENDALL. That is all; yes. 

Mr. MacpoNnaLp. Well, sir, as I understand it, the bill under which you ad- 
minister the act, the act which you administer, was put in for the protection 
ef the consuming public of the United States, was it not? 

Commissioner KUYKENDALL. Yes. 

Mr. MAcponaLp. And that, as such, your primary if not sole duty is to the 
consumers of the United States ; is that not correct? 

Commissioner KUYKENDALL. Well, to the public interest, which embraces all 


segments of the country. 

The Cuarrman. I might say to the Congressman that yesterday, in 
the testimony, there was some discussion by other witnesses and mem- 
bers of the committee on the basic purposes of the Federal Power 
Commission Act. 

The preamble has been put in the record, which of course states that 
generally speaking your assumption is correct that the act was created 
to protect the public interest of the people. 

Mr. Macponatp. To continue the quotation : 


Mr. MACDONALD. Well, after elections are over, the public interest reverts to 
the people, the public interest is the consumers, because there are roughly 29 
million consumers, and the number is going up all the time, as I understand it. 

Would you not say that your primary duty is to protect the people who use 
this gas, rather than those who produce it ? 

Commissioner KUYKENDALL. Yes; and that is what I am endeavoring to do. 

Mr. Macponarp. I would like to ask you this question: If, during the formula- 
tion of this bill which is now H. R. 6790, you did not call on any consumer group 
to find out how they felt about this matter, and relied solely on only the three 
segments of the industry that had to gain from any such bill? 

Commissioner KUYKENDALL. Well, that is a loaded question. 

Mr. Macponaxp. It is not a loaded question. 

Commissioner KUYKENDALL. I don’t know what the distributors had to gain. 

Mr. O’Hara. Let him answer that. 

Mr. HESELTON. I think he has a right to ask it. 
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‘The CHAIRMAN. The gentleman may proceed in order. 

Mr. MACDONALD. I would just like to say this, sir: Any question that may seem 
:adverse to you is not necessarily loaded, and I, as an impartial member of this 
committee, somewhat resent being told I am asking loaded questions when actually 
J am merely asking you why you did not consult with the people for whom the 
job that you occupy was created to protect the very people that you did not—at 
least as you yet have said—ever consult. And I am just asking you why. 

Now, that is not a loaded question. 

Commissioner KUYKENDALL. In the first place, I knew of no sufficient consumer 
groups to go to; and I wasn't going to groups. I went to three individuals, and I 
admonished those individuals that there should‘ be no publicity about this, and 
there should be absolute secrecy, because I did not want any rumors started that 
ithere might be another gas bill during the last session of Congress. 

Furthermore, the pipeline group, and particularly the distributing group, were 
antagonistic to the producers, and were in, and had the same position on the 
matter as did the consumer, alleged consumer groups, that opposed the bill last 
time. 

That is why I went to Mr. LeBoeuf, who had been the spokesman, the chief 
spokesman, for the opposition to the previous bill. 

Mr. MAcDONALD. I would just like to say that I think, under the circumstances, 
you acted wisely by acting in secret for the purposes you had in mind. But I 
repeat my question, for I have not had an answer to it yet. You have gone on 
about what you did, but you have said that you did not consult with any groups 
of consumers, because they appeared here 2 years ago when you were in the 
room and you listened to their testimony in opposition to the House bill. 

Commissioner KUYKENDALL. No, I did not consult with any consumer groups. 
I was consulting with lawyers. 

Mr. MacponaLp. Did you consult with any lawyers from a consumer group, of 
the mayors’ association, for one, the mayors of 200 cities of the United States? 

Commissioner KUYKENDALL. No; I did not. I only consulted with these people 
TI have mentioned. 

Mr. MACDONALD. Since the mayors of 200 large cities of the United States com- 
prise, at least in theory, representation for millions of people, and millions of 
people who would be affected by this bill, I cannot quite understand why you 
did not, and I am asking for an explanation why you did not. 

Commissioner KUYKENDALL. This bill poses a question where the producers 
are one interest, and not only the consumers but the distributing companies and 
the pipeline companies were another interest. 

Many pipeline companies were not friendly to the bill last time. 

I got 3 extremely able men from those 3 segments of the industry, and I be- 
lieve that among those the consumer interests were adequately represented. 

Mr. MAcboNALD. Now sir, I want to yield to my colleague, but I want to ask be- 
cause I think this comes to the nub of it: You consulted with those three groups 
because you wanted a gas bill; is that not correct? 

Commissioner KUYKENDALL. Not groups: three individuals. 

Mr. MAcpoNALD. With three representatives of three segments of this industry. 
You, by virtue of consulting with them, were consulting with industry, is that 
not correct, for the viewpoint of the segments which they represented? 

Commissioner KUYKENDALL. Yes; I chose one from each segment. 


Then we went off into other matters. Then on pages 269 and 270 
of the transcript, the following appears: 


Mr. MAcbDONALD. Sir, to go back to what we were originally talking about, your 
connection with the formulation of this bill, I do not know whether you are 
aware of this or not, but on April 15, 1957, there appeared in the Oil and Gas 
Journal an article which included the following paragraph, referring to the 
gas bill: 

“Early hearing planned. The bill is based upon policies worked out by FPC 
Chairman Jerome K. Kuykendall in meetings with industry groups which he 
was asked to hold after the gas bill was vetoed by Eisenhower last year.” 

Do you say that that statement is not an accurate statement? 

Commissioner KUYKENDALL. Yes, I say it is not accurate. And I say that what 
I told you a little while ago is the truth. 


Mr. Cuatrman. Is the Oil and Gas Journal the trade publication 
of the industry ? 
Senator Scnorrren. Definitely. 
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Mr. Macponatp. And their sources of information within the in- 
dustry are noted at least within the industry as being many. 

You will note that Mr. Kuykendall made several denials before he 
finally admitted that he had indeed originated a gas bill. The role, 
and sole role of the Federal Power Commission is to protect the public 
against the proven depredations of the gas industry. 

The shocking thing in my mind is that Chairman Kuykendall never 
consulted a single consumer group the entire time this legislation was 
under consideration, If he was vitally interested in the consumers, 
he certainly was in a position to consult with any one of the 200 mayors 
of our large cities of the United States, who, as you know, represent 
millions of people and whose association had so vigorously opposed 
the first Harris bill, to his knowledge. I could never get a satisfactory 
explanation from him as to why the consumers were left out when 
his sworn job is to protect the public consumers against the manipula- 
tion of the natural gas industry. 

The Cuamman. I would think Congressman, that—we will check 
the record—most of the so-called consumer groups that appeared in 
the House hearings also appeared over here in the Senate hearings. 

Mr. Macponap. Yes; I know they did. 

It is apparent to me, from the evidence, that Chairman Kuykendall 
has not been protecting the interest of the consumer. In fact, from 
his testimony I am convinced that he collaborated with the natural- 
gas interests, to the exclusion of consumers, in drafting a gas bill to 
ease Federal price controls on gas producers. 

In order that the members of this committee may have a com- 
plete picture I would like to have made a part of the hearing record 
as well for the consideration of this committee, a number of questions 
I asked Mr. Randall J. LeBoeuf, Jr., who testified on behalf of Con- 
solidated Edison Company of New York on May 20, 1957, before our 
committee, and his answers to these questions. Likewise, I would like 
to have the questions I asked Mr. John E. Heyke, Jr., president, Brook- 
lyn Union Gas Co., on June 4, 1957, and his answers, made a part of 
the hearing record. Their testimony reaffirms my position. 

The Cuarrman. Without objection. 

(The statement of Mr. LeBoeuf, and the statement of Mr. Heyke, 
are as follows:) 


TESTIMONY OF RANDALL J. LEBOEvUrF, JR., ON BEHALF OF CONSOLIDATED EDISON 
CoMPANY oF New York, Inc., Law Orrices or LEBorur, LAMB & LeIny, NEW 
York, N. Y., BEForE THE House COMMITTEE ON INTERSTATE AND FOREIGN CoM- 
MERCE ON May 20, 1957, TO AMEND THE NATURAL GaAs ACT 


(Pp. 1598-1614 of the reporter’s transcript) 


Mr. MAcpONALD. I was interested last week, and I do not mean to take more 
than my share of the time, I was interested last week in Mr. Kuykendall’s testi- 
mony when he interjected your name. 

Mr. LeBoevur. Yes; I heard that. 

Mr. Macponatp. And he said that while Congress was still in session last 
year, and after the Harris-Fulbright bill had been vetoed, Jerry Morgan, at 
the White House—I imagine that is Morgan, the White House counsel, is it not? 

“contacted me and asked me if I, without saying anything to anybody, could 
prepare a draft of a bill which I thought would fulfill the requirements that 
the President had stated in his veto message.” 
I do not know whether he meant there was not supposed to be any lobbying for 
the bill, which I understood was the basis for the veto, but perhaps he under- 
stands these words better than I do. 
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“IT told him I would try to do that. I went to work on it all by myself, 
and I soon ran into many problems. I talked to Mr. Morgan, explained 
that I could not do it myself, and the only way I could think to get it done 
quickly would be to confer with some of the people who had opposed the 
bill. I said I would like to talk with Mr. Randall LeBoeuf, who had been 
spokesman of the distributing companies that opposed the bill. 

“IT talked with Mr. LeBoeuf, and he was willing to lend any assistance 
he could. He, however, stated that we probably should get some repre- 
sentatives of the producers and some representatives of the pipelines. So 
I selected two other lawyers. I asked Mr. Searles, who had been a spokes- 
man here for the producing industry on a previous bill, and I selected a 
Mr. Tarver, who used to be an attorney some years ago, long before I was with 
the Federal Power Commission, on the Federal Power Commission staff, 
and who was very knowledgeable about the Natural Gas Act, and who is 
now employed by one of the pipeline companies. 

“Those gentlement agreed that they would try to put together what they 
thought would be a good bill, and they worked—” 


Then I interrupted him with some queries which have nothing to do with what 
I want to ask you. 


I was wondering, No. 1, would you like to comment? 

Mr. LEBorevur. I would be glad to answer any questions about it. 

Mr. MACDONALD. You have no comment? 

Mr. LeBorur. Well, Chairman Kuykendall—the date was March 21, 1956— 
asked me as a public service, if I would try to draw basic principles of a bill. 

He pointed out that I had advocated a middle-ground position. He also 
stated that, since it was to be done as a public service, he did not wish us to talk 
or me to talk with the companies in the group that I had spoken for, and 

Mr. MACDONALD. I do not want to interrupt you 

Mr. LEBoevur. Let me tell the story. 


Mr. MACDONALD. Just to clear up, in the public interest, I thought you were 
a lawyer, sir. 


Mr. LEBoevur. That is right. 

Mr. MAcpONALD. In your capacity as a public-spirited lawyer or in your 
capacity as a public-spirited representative of the distributing companies? 

Mr. LEBorvur. He wanted us to be free to try to see whether these 3 people 
who were representing 3 different viewpoints 

Mr. MAcpoNALD. But you were not just representing yourself; you were rep- 
resenting the distributing companies. 

Mr. LEBorevur. Well—— 

Mr. MacponaLp. The distributing companies’ point of view. 

Mr. LeBoeur. Yes, sir, that is correct; or the consumer’s point of view, I 
would say. 

Mr. MacponaLp. You and I quarrel about that, and I do not like to, because 

Mr. LEBoevr. All right. 

Mr. MacponaLp. (continuing). Because, actually, you are not paid by the 
consumers. 


Mr. LeBoevr. I am not sure of that. 


Mr. MacponaLp. Well, you said in answer to a question of Mr. Heselton that 
you just—— 


Mr. LEBoeur. Yes. 


Mr. MacponaLp. Just registered yourself as a lobbyist for Consolidated Edison, 
30—— 


Mr. LeBoevur. That is right. 

Mr. MacponaLp. So I hope you are not being paid by a consumer group as well. 

Mr. LEBoevur. No: Iam not paid by a consumer group. 

Mr. Macpona.p. Conflict of interest, and all that sort of thing. 

Mr. LeBogevur. No. Nevertheless, there is no need of rearguing in this instance. 
There may be other instances in which the viewpoints of the consumer and the 
distributing company are hostile, and there are. In this instance they are not. 


Mr. HEseELTON. Will you turn just a little this way, Mr. LeBoeuf? You are 
turned that way, and it is hard to hear you. 


Mr. LeBogevur. Iam sorry. I will split it this way. 

He asked the three of us to see if we could get together and evolve the principles 
of a middle-ground bill. He gave me certain instructions. 

Mr. MAcboNALp. What instructions? 

Mr. LeBorvur. The chief instruction was that the President—he interpreted 
the President’s veto message as meaning there should be greater protection for the 
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consumer than was provided in the Harris bill which was vetoed, or in the middle- 
ground bill that I proposed to this committee. 

And with that, we went to work, and we, the 3 of us, did work out in principle, 
not in drafting a bill, a proposal on a different middle-ground approach than I had 
oe 2 years ago, or than is encompassed in the pending Harris-O’Hara 

1. 

Mr. MAcDONALD. What was included, would you enumerate for us, in the bill 
that you three segments of industry spokesmen came out with? 

Mr. LEBoevurF. I will be glad to do so. ‘That is quite a long answer. 

Mr. MACDONALD. I think it is an important thing, and if you would just supply it 
for the record—I do not want to keep you here unduly, but I think it is a very 
important thing. 

Mr. LEBoevrF. It was quite a different approach than either of the other two. 

Mr. MAcpONALD. Hither of which other two? 

Mr. LeBorur. The one that I proposed to this committee 2 years ago, or the 
bill that Congressman Harris and Congressman O’Hara have introduced. 

Mr. MAcDONALD. Did it have anything in it concerning the cost-rate basis? 

Mr. LEBogevur. It did. 

Mr. MacponaLp. Did you recommend that it be enacted into law that the Federal 
Power Commission could not look at costs? 

Mr. LeBorvur. That was the effect of it ; yes. 

Mr. MACDONALD. Well, what else? 

Mr. LEBorvur. I mean, let me put. it this way: We worked out a series of regu- 
latory items for the Federal Power Commission to consider, and cost was not one 
of them. (See letter, below.) 

Mr. MACDONALD. Did it 

Mr. LEBorvr. I can tell you very briefly ; I will try to do it briefly. 

Mr. MACDONALD. Did you keep a record of this, sir? 

Mr. LeBoevur. Unfortunately, yes. 

Mr. MacponaLp. Do you think you could supply that for the information of 
the committee? 

Mr. LeBorvur. Yes. Maybe it will save time. 

After we had had several meetings 

Mr. MACDONALD. I did not hear your answer. 

Mr. LEBogeur. Wait a minute—— 

Mr. MacponaLp. You are going to supply it for us? 

Mr. LEBoeur. Yes. 

Mr. MAcDONALD. Thank you, sir. 

(The information referred to is as follows :) 








LAW OFFICE OF LEBoeur, LAMB & LEIBY, 
New York, N. Y., May 28, 1957. 
Re H. R. 6790. 
Hon. OREN HARRIs, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, House Office Building, 
Washington, D.C. 

Dear CHAIRMAN Harris: On pages 1603 through 1612 of the record of hearings 
on the above bill, I was asked questions by Congressman Macdonald with respect 
to the efforts of Mr. Searls, Mr. Tarver, and myself, to formulate principles of 
a middle ground natural-gas bill at the request of Chairman Kuykendall of the 
Federal Power Commission. 

I was asked for the record to supply a statement of these principles as pre- 
sented by me and discussed by Mr. Searls at a meeting of the Practicing Law 
Institute in New York on April 10, 1956. Pursuant to the request, I enclose a 
copy of such statement. You will observe that it is divided into two parts, the 
first being the general discussion of the background situation and the second 
being a specific statement of certain principles which might be incorporated in 
legislation. It is the latter portion which complies with Congressman Mac- 
donald’s request. I have no request to make as to whether both or only the latter 
portion should be included in the record. I do point out, however, that the overall 
approach of the proposals differs in certain substantial respects from the pend- 
ing Harris-O’Hara bill, on the middle-ground proposal which I made to your 
committee in the 1955 hearings. 

In one respect my testimony in the above pages about the principles discussed 
at the Practicing Law Institute symposium should be corrected. I testified be- 
fore your committee that it was my recollection that the item of cost was not 











4 


gs 
“et 
of 
he 


re- 
Aw 
ya 
he 
nd 
in 
nee 
ter 
all 
nd- 

pur 


sed 
be- 
not 


ERO 


sce TC OT CETL CL 
a RE eR - 


NOMINATION OF JEROME K. KUYKENDALL 59 


included in the elements proposed to be considered in fixing producers’ prices, 

and that the statement of principles was silent in that regard. I apologize to 

the committee for my faulty recollection. I find that in principle No. 11, sub- 

paragraph (5), there was an express prohibition against the inclusion of cost of 

production. I would like my testimony in that respect to be corrected. 
Respectfully yours, 


RANDALL J. LEBOEvurF. 
PRACTICING LAW INSTITUTE DISCUSSION BY RANDALL J. LEBOEUF, JR. 
What legislation is needed now? Suggestions for a compromise solution 
INTRODUCTORY 


In having the temerity to propose a specific program for the legislative solu- 
tion of the natural-gas controversy—particularly to this assemblage of the most 
distinguished experts in the field—I must assume sole personal responsibility. 

In the past I have advocated views of clients or of a group of distributing 
companies, but in this instance I wish it to be clearly understood that they are 
absolved of all responsibility. 

BACKGROUND 


Few domestic subjects have produced such widespread controversy as the 
Federal! regulation of natural gas. 

Even on the issue of jurisdiction over the independent producers, the Com- 
mission split 3 to 2 against and the Supreme Court in Phillips reversed 5 to 4. 

Matters of interpretation likewise spark sharp division. Although there was 
unanimity among the Supreme Court Justices in Mobile and Sierra, I venture the 
belief that in this gathering of experts there are few who agree with the decisions 
and with the language of the opinions in every detail. 

“Chaos” was the descriptive word that appeared in almost every article, 
debate and discussion in recent months concerning Federal regulation of natural 
gas. 

In a recent decision, the Commission itself referred to “the uncertain and 
nebulous state of the applicable law.” 

Mobile and Sierra have now obliterated some of the few guideposts of regula- 
tion which were regarded as definitely established. 

As to the much needed remedial legislation, it may be helpful to refer to the 
desires and views of the important segments of the natural-gas industry. 

Producers want legislative relief, either— 

(1) complete exemption from Federal regulation or 

(2) if they must have some regulation that it be suited to the nature of 
their business, not original cost-straight line depreciation pricing. 

Distributors, although not so publicized, also seek legislation. They desire— 

(1) relief from the runaway costs of purchased gas resulting from the bad 
escalation Clauses in producer-pipeline contracts, which threaten to price gas 
out of the domestic market. 

(2) control over abandonment of established services. 

(3) relief from the present intolerable burden and uncertainties of present 
regulation, both substantively and procedurally. 

(4) adequate compensation to the producers, which will encourage fur- 
ther exploration, but will be free of the erratic and unjustified increases 
resulting from escalation. 

Pipelines were not conspicuous during the congressional hearings. Presum- 
ably their sympathies were closer to the producers. Their self interest naturally 
was directed toward the preservation of their heretofore risk-free position and 
the compulsion inherent in the contracts voluntarily made with the producers, 
containing the escalation clauses which have directly caused so much of the 
present chaos. 

It does not require a crystal ball to visualize the serious threat that the pipe- 
lines may be caught in the middle between powerful opposing economic and legal 
forces. The questions which rightfully may cause the pipelines grave concern 
include—— 

(1) Are their contracts containing the disputed escalation clauses illegal 
per se? Subject to outlawing by the Federal Power Commission for regu- 
latory purposes? Improvident in nature? 

(2) If so, what are the legal consequences? Is the original contract 
destroyed because of the invalidity of a material provision? Are the pipe- 
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lines obligated to perform the contracts as to the producer, but unable to 
pass on to distributors the escalation increases? 

(3) If the pipeline charges to distributors reach uneconomic heights, are 
the distributors excused from the performance of their purchase contracts, 
leaving the pipelines holding the bag? 

Federal Power Commission is presently faced with an impossible regulatory 
situation, which undoubtedly influenced its endorsement of the Harris bill as one 
possible solution. 

State regulatory agencies are disturbed to sit impotently and watch costs to 
distributors and the ultimate consumers spiral upward. 


AREA OF AGREEMENT 


Fairness requires the admission that there is merit in the complaints, desires, 
and concern of each of these segments of the natural-gas industry. 

Relief should be afforded to the producers and to the distributors. 

The pipelines should have their present unenviable position redefined and 
protected. 

Regulation should be restored to manageable proportions. 

Business stability, consistent with free enterprise, should be established, so 
that executives can plan and manage their companies in sound and orderly 
fashion, without artificial disruption. 

Pricing, which is the heart of the problem, should be established, consistent 
with conservation of this fuel for the primary public market, adequate to encour- 
age exploration, and fair to ultimate consumers. 

Most responsible and informed persons in the industry accept these objectives. 

The question is— 

Are they reconcilable? 
Or are the desires of one branch of the industry in hopeless antagonism 
to the others? 

My belief is that it is possible to reconcile and compromise these desires and 
apparent conflicts in a workable middle-ground solution. 

Anyone who has lived with the Natural Gas Act and its regulatory processes 
should admit that legislation is required—although regulation could eliminate 
much of the present chaos. 

The brutal fact is that the Natural Gas Act was not realistically drawn to fit 
the industry as it exists and functions, e. g.: 

The rate fixing and changing sections, construed by the court in Mobile, are 
identical with the public-service law of New York passed in 1907, when the nor- 
mal regulatory parties were a local utility and its consumers. Act makes same 
assumption. 

The act in no provision takes account in word or substance of the peculiar role 
played by the long lines, which distinguishes the natural-gas industry from all 
others, 

The act fails to face the fact that the larger producers, who account for the 
bulk of the gas moving to interstate markets, are combination oil and gas com- 
panies, having nonutility business practices and whose oil prices affect the pric- 
ing and marketability of natural gas in the ultimate consumer market. 

The act has not prevented chaos and inflationary prices. 

The Harris bill was proposed by honorable and intelligent persons. Its basic 
fault was that it attempted to provide relief for only one segment of the industry, 
without reconciliation of the equally legitimate needs of the other branches. 

During the congressional hearings, on behalf of one company, but with the 
official endorsement of others, which in the aggregate were the suppliers of 
natural gas to 25 percent of the Nation’s consumers, we suggested one middle- 
ground approach. 

Not my plan to detail my objections to the Harris bill nor to justify the bill 
which I proposed. As to the latter, however, I do wish to say that its philosophy 
was that free competition in producer pricing. by elimination of bad escalation, 
could be a substantial substitute for Federal regulation. 

We believed that there are inherent practical difficulties in the Federal Power 
Commission fixing producers’ commodity prices, even though it has the legal 
power to do so. 

If any one of this expert assemblage had the power to promulgate a formula 
for pricing producers’ gas, which in his sole opinion would be fair to all interests, 
he would be faced with grave difficulties. Witness the congressional struggles 
with this topic. Witness the demise of the R-142 proceedings, where appar- 
ently none of the suggestions to the FPC were deemed helpful. 
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Because of these difficulties we favored, and still favor, the substitution of 
truly free competition for regulation as to producers’ pricing. 

I will not repeat here the details of our proposal nor the reasons why we 
thought it justified. While freely admitting its many imperfections, we still 
believe that in the long run it would provide the most workable solution of the 
problems of the industry. 

Since our proposal did not find congressional acceptance and with the benefit 
of many criticisms which have been made of it, I venture to suggest a somewhat 
different approach. 

President Fisenhower in his veto message stated that new legislation “should 
include specific language protecting consumers in their right to fair prices.” 
This may be interpreted as favoring greater producer regulation than contained 
in the Harris bill. Therefore, the following suggestions tend toward greater 
regulatory controls than embodied in our congressional proposal. 

The following principles are proposed as a package. They should be con- 
sidered as a whole. Their aim is to reconcile the needs of the several elements 
of the natural-gas industry. 


1. Legal status of producers* as “natural-gas companies” under the act to be 
maintained 


A distinction is made between freeing the producers from the burdens of 
regulation, not suitable to their business or required by the public interest, and 
complete exemption from any regulatory status under the act. 

The amendments to the act would not apply any regulation to the producer's 
oil, distillate, or gasoline business. 


2. Producers would be excused from performance of certain present requirements 
of the act deemed unnecessary in the public interest 
It is proposed to relieve all producers from certain burdens of the act and to 
modify other sections, as stated later, so as to be more appropriate to their 
business. 
Complete relief from the following sections would apply— 
(1) to any sale of natural gas by a producer, gatherer, or processor 
thereof in or within the vicinity of the field or fields where produced; or 
(2) to such transportation of such natural gas by the seller, in or within 
the vicinity of the field or fields where produced, as oceurs prior to its 
delivery into the interstate transmission facilities of a natural-gas com- 
pany; or 
(3) to any person solely because of such person’s making such sale or 
engaging in such transportation, 
Section 4 (b) as to discriminatory rates by such producers in their pipe- 
line contracts and rate schedules, 
Section 5 (b) as to FPC investigation of producers’ costs. 
Section 6 as to the ascertainment and filing of original cost of producers. 
Section 7 (a) as to extension or improvement of services by producers. 
Section 7 (c), (d), (e), (f), (g) and (h) as to requiring certificates of 
convenience and necessity by producers. 
Section 8 (a) as to producers keeping accounts as prescribed by the Com- 
mission. 


Section 9 as to producers following depreciation methods as required by 
the Commission, 


3. The pipelines shall file with the FPC the initial contracts with producers or 
rate schedules, which have not heretofore been filed 

This would apply to the natural gas company first transporting the gas in inter- 
state commerce, and would relate to all contracts or rate schedules not heretofore 
filed. 

Pipelines, but not always the producers, will know the destination of the gas, 
whether or not it involves an interstate sale and what companies may ulti- 
mately be affected by the contract. 


4. Adequate notice of filing of production contracts, of any change in rates there- 
under or of any proposed rate change must be given to persons affected 
thereby 

It is suggested that initial contracts be filed by the pipelines before the effec- 
tive date and the Commission publish notice in the Federal Register within 


1The word “producers” as used herein, includes processors and gatherers. 
93517—57——-5 
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10 days of filing, specifying the natural-gas companies or distributing companies 
who are purchasers or successive purchasers of such gas. 

The purpose is to give effective notice to parties affected by the new coutract. 
It would not apply to centracts filed prior to amendment of act, but would to 
any subsequent modification or proposal to modify. 

It is also proposed that the pipelines give notice to all such subsequently 
affected parties of any rate change under producer contracts or proposed by 
producers at least 20 days prior to the effective date of such change. 


5. Certain types of escalation clauses would be declared by Congress to be con- 
trary to the public interest and of no effect for any purpose 


This would apply to price redetermination, renegotiation, adjustment or es- 
calation clauses of any kind in producer contracts, whether executed before or 
after the date of the amendatory act, except those specifically permitted by the 
act. It would cover all true escalation. 

Under this package approach, since the producers are given the right to 
propose increases in their contract prices at stated intervals, there seems to be 
no need for any true escalation clauses, 


6. Certain automatic price changes in producers’ contracts to be recognized 

Certain changes which would be allowed in conventional regulation—e. g., 
provision for recoupment of State tax increases—ought to be permitted to be- 
come effective and be passed on without formal Commission proceedings. 


7. Initial contract prices to be accepted, as negotiated, with right of price re- 
vision at 5-year intervals. At the end of any 5 years the Commission, on 
us own motion, or the producer, pipelines, or distributors, on petition or 
complaint, would have the right to propose price changes upon which the 
Commission would be obligated to pass for the purpose of determining 
whether the producer is receiving less or more than the “fair commodity 
price” as hercinafter defined. 

The problem is to promote free competition and at the same time put the 
Federal Power Commission in a position to be the watchdog if pricing gets 
out of hand. 

With this thought in mind, the suggestion is made that producer contracts be 
subject to price revision at the end of each 5-year interval, and then only. The 
initial contract price would be accepted for the first 5 years if the product of 
arms-length bargaining. At the end of any 5 years the Commission, on its own 
motion, or the producer, pipelines, or distributors on petition or complaint, would 
have the right to propose price changes upon which the Commission would be 
obligated to pass for the purpose of determining whether the producer is receiv- 
ing less or more than the “fair commodity price” as hereinafter defined. 

The initial price would be subject to challenge only on the ground that it did 
not result from arms-length bargaining and only in that event could the Com- 
mission fix such initial price. 

This proposal would promote free negotiation of initial contract prices. The 
5-year interval should not entail great hardship to any affected interest. It 
would measurably reduce the volume of regulation. 

In view of the ban on all true escalation, in this approach, it is appropriate to 
give certain rights, at the time of the amendment of the act, to producers, pipe- 
lines, distributors, and consumer representatives under existing contracts if 
deliveries have been made for a period of 5 years under such contracts, 

This would include giving— 

(1) to affected parties the right to initiate a rate review of existing con- 
tract rates and 

(2) to producers, under existing contracts, to propose rate increases, 
provided, that if any change in rate resulted from such complaints or appli- 
cation, it would remain in effect for a period of 5 years thereafter. 


8. Abandonment of producer supplies 


Producers should not be permitted to abandon established service except 
on good cause shown and with the approval of the Federal Power Commission. 

Section 7 (b) should be clarified. ‘ 

A further exception might be made—to permit abandonment of service by a 
producer upon or after the expiration of his contract if he has rendered service 
to the same parties for 20 years or more, upon adequate notice to the parties 


affected. 
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9. Pricing of gas produced by a pipeline or by its affiliate should not be on a 
comparable basis with that of independent producers 


In this instance, unlike the case of the independent producers, the Commission 
would have the right at any time to determine whether the charge made by an 
affiliate or pricing of the gas by the pipeline company is in line with the “fair 
commodity price” as hereinafter referred to. 


10. All States, municipalities, State commissions, pipelines, and gas distributing 
companies affected by independent producer prices should have the right.to 
initiate proceedings before the Commission under the conditions 


Under this proposal the right of complaint is extended to such parties, 

The Commission may initiate a proceeding on its own motion and must do so 
on complaint of such parties or on petition of a producer. : 

It is to be expected that such proceedings with respect to prices of independent 
producers could occur only at the 5-year revision periods. As to nonindependent 
producers the proceeding could take place at any time. 


11. A “fair commodity price” for producers 


The standards which the Federal Power Commission should consider, among 
such other matters as it finds to be relevant, in whole or in part, in determining a 
“fair commodity price” for producers would include— 

(1) all prices of gas being charged and collected by other producers selling 
gas in the field or producing area where produced, or where the field or 
particular producing area does not afford an adequate or proper basis for 
consideration of prices, the Commission should give consideration to the 
prices being charged and collected in other fields or areas in the same general 
geographical area. Such prices to be considered would inelude prices 
established by contracts outside Federal Power Commission jurisdiction. 
The Commission should not consider such prices as appear to it to have been 
arrived by other than arms-length bargaining. 

(2) the relative bargaining position of the parties. 

(3) the effect of the price upon the continued development of new sources 
and supplies of gas. 

(4) the effect of the price upon the fairness of rates to the ultimate con- 
sumers, including the competitive effect of such rates compared with the cost 
of other fuels available to such ultimate consumers. 

(5) neither the cost of production, nor investment in production facilities 
or producing lands or interests in lands nor rate of return on a rate base, 
shall of considered by the Commission in its determination of the “fair 
commodity price” of such gas. 

(6) if a natural gas company also produces oil or extracts from natural 
gas marketable constituents thereof, neither the revenues derived from such 
production or extraction, nor the value of such oil, or marketable con- 
stituents extracted from natural gas, nor the operating expenses or other 
costs related thereto, shall be considered by the Commission in determining 
the fair commodity price and the Commission shall have no jurisdiction 
directly or indirectly over such production or extraction. 

(7) the thermal and other physical characteristics of the gas. 

(8) the ultimate charge shall be a “fair commodity price” consistent. with 
such standards and determined by the Commission to be a fair end result 
for consumers, distributors, pipelines and producers. 

Mr. LeBorvur. I would like to explain to you how and why, so that the record 
will be clear. 

Mr. MAcDONALD. Right, sir. 

Mr. LeBorur. After we had had several meetings and had reached an agree- 
ment in general terms, by happenstance there was a public conclave of the Practic- 
ing Law Institute on natural gas. 

Mr. Hesetron. Mr. LeBoeuf, I hate to interrupt you, but when you swing over 
I cannot hear you, and I would like to hear you. 

Mr. LeBorur. There was a meeting of the Practicing Law Institute in New 
York, attended by people from all over the country, on the subject of natural gas, 
and I had been on the program long before Chairman Kuykendall had spoken to 
me, to discuss Federal legislation in this field on the middle-ground approach. 

So that, since we had been working on it, I went before that meeting and, you 


might say, put up a trial balloon by outlining these principles we had been dis- 
cussing. And that, I can supply a copy of to you. 
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Mr. Macponavp. You outlined, as I understand it, you outlined for the bar 
association people or group, a proposal or proposals that were included in this 
worked-out agreement between the three segments of the industry? 

Mr. LEBorur. Yes. Not by segments of the industry, but between these three 
individuals. 

Mr. Macponatp. Well, I think you have just stated, have you not, sir, that you 
were called to represent the distributors’ point of view ? 

Mr. LEBorvur. I was not—I want to be Clear about this, Mr. Macdonald. Under 
my instructions, I was not allowed to consult with distributing companies in gen- 
eral, and it caused me, frankly, a great deal of embarrassment, because when I 
came out with something at this Practicing Law Institute which was entirely 
different than I had been discussing with these other companies, they had a 
perfectly logical feeling of resentment that I had not discussed it with them. 

Mr. MACDONALD. Right, sir. 

Did Mr. Kuykendall instruct you to keep these meetings a secret as well as 
being held secret ? 

Mr. LeBorvur. At that time, he said that he thought it was proper, since we 
were trying to work as three individuals, that it not be broadcast. 

Mr. MAcponatp. Three individuals representing three segments of the industry. 

Mr. LeBorvr. Well, I think each one of us would answer that he was trying to 
conscientiously render a public service from the education and training which 
he had received formerly as a representative of a segment of the industry, but 
trying to work to a middle ground. 

Mr. MAcponap. And in whose employ he still was. In other words, you were 
still working for the distributing company. As I understand it, Mr. Searles still 
represents—— 

Mr. LeBorvr. I don’t know. Mr. Searles and I are in general practice. 

Mr. MacponaLp. Anyhow, Mr. Kuykendall said he picked you three—you don’t 
have to be modest. 

Mr. LeBoevur. That is correct. 

Mr. Macponacp. He said he picked you 3 as representing the 3 segments. I do 
not think there is any doubt in anybody's mind, or in Mr. Kuykendall’s mind, after 
Mr. Kuykendall said so himself. But you may not have known it. 

What time of year was this, monthwise? Was it befure the presidential and 
congressional elections, or after? 

Mr. LeEBorur. Chairman Kuykendall asked me, discussed this with me and 
asked me to undertake this task, on the 21st of March 1956. The Practicing Law 
Institute talk was on April 10 of that year. 

Mr. Macponatp. Did you meet with the other gentleman named—— 

Mr. LEBorevr. Yes. 

Mr. Macponatp (continuing). Often? 

Mr. LeBorvr. No. We corresponded, we telephoned, and we, I can’t tell you 
a many times we met. Not often, because we were still working on prin- 
ciples. 

Mr. MacpoNacp. Did you come out with a bill that you showed to Mr. Kuyken- 
dall at any time? 

Mr. LeBorur. We came out with principles that we showed to Mr. Kuyken- 
dall, not with a bill. 

Mr. Macponarp. Right. Were these principles enunciated to Mr. Kuykendall? 

Mr. LeBorur. Yes; they were. 

Mr. MacponaLp. What time of the year? 

Mr. LeBorur. Early April. 

Mr. Macponap. Early April of 1955? 

Mr. LEBorvurFr. 1956. 

Mr. Macponap. 1956. 

Mr. DinGett. Would the gentleman yield at this point? 

Mr. MacponaLp. Just a moment. 

The CHAIRMAN (presiding). May the Chair inquire how much more time the 
gentleman will require? 

Mr. MacponaLp. The gentleman is incapable of giving an answer to you, Mr. 
Chairman, because I cannot tell how long the witness is going to take in an- 
swering my questions. 

I can point out to the chairman, I have waited for quite some time, and I have 
consumed not more than anybody else who has questioned at any length at all, 
Mr. Chairman, but I will be happy to confine myself to as close a time as I can 
and still do what I think is an adequate job. 
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The CuatrMANn. The Chair is not critical of your asking questions. He just 
wants to remind you that there are several other members who are very desirous 
of asking questions. This witness has to leave tonight, he has to appear to- 
morrow in court, and those members are anxious, I suppose, for rather exten- 
sive questioning themselves. 

Mr. Macponatp. I would like to point out, Mr. Chairman, in your absence 
everybody but myself and Mr. Dingell and maybe Mr. Avery has either been 
called on and been heard from, or said they did not want to ask any question. 

Mr. O’Hara. I wish the gentleman would include me. 

The CHAIRMAN. Mr. Heselton is waiting, Mr. Dingell is waiting, Mr. O’Hara 
is waiting, the chairman is waiting. 

Mr. MAcDONALD. I withdraw that. 

In these principles which were enunciated, did you point out what the Com- 
mission should or should not consider in fixing the price of gas? 

Mr. LEBogevur. Well, as I say, cost was not included. (See letter, above.) 

Mr. Macponap. But was it enunciated that cost should not be included? 

Mr. LeBorur. Yes. We were talking about general principles. Cost was not 
one of the items to be considered. 

Mr. Macvona.v, Did you point out whether they should take into considera- 
tion whether the contract price was arrived at competitively and at arm’s- 
length bargaining? 

Mr. LeBoreur. If you wish to save time, I can, if you want to ask question, I 
can supply for the record an outline of the proposals that I made at the Prac- 
ticing Law Institute. 

Mr. MAcDONALD. Yes, sir, I appreciate that, and I would like it, but I was not 
exclusively—I would actually like to see the principles, not that you outlined 
at any bar convention, but which you, in concert with the other 2 members of this 
3-man group, gave to Mr. Kuykendall. That is the thing I am really inter- 
ested in. 

Mr. LeEBorur. Well, it is the same thing. 

Mr. MacponaLp. What you gave to the bar association group, you gave to Mr. 
Kuykendall? 

Mr. LeBoevur. That is right. 

Mr. Macponatp. No more, no less? 

Mr. LeBoeur. That is right. 

Mr. MAcpoNALp. It is all there? 

Mr. LeBorur. That is right. And I might add that Mr. Kuykendall did not 
express any firm agreement or disagreement with our proposals. 

Mr. MacpoNaLp. That was back in April of 1956? 

Mr. LeBorvur. Probably April 9. 

Mr. MAcDoNALD. In getting together with you, did Mr. Kuykendall indicate 
that if you came up with a mutually satisfactory bill, that the administration 
would view with favor, shall we say, such a gas bill? 

Mr. LEBoevur. No, he did not. 

Mr. Macponatp. Did he ever indicate in any way that he was representing 
the administration? 

Mr. LeBoeur. He stated, as he told you in his testimony here, that he had 
been asked by Mr.—they call him “Jerry’’ Morgan—lI do not know him—to make 
this, prepare, prepare this bill, and he said to me, “I don’t know what will be 
done with it or whether anything will be done with it.” 

Mr. MacponaLp. Did you feel, as I would if I had been 1 of you 3, that he 
would not be after you for a bill which the administration was going to veto? 

Mr. LEBoevur. I didn’t have that feeling at all. He was very clear—— 

Mr. MAcDONALD. On the contrary, did you—— 

Mr. LeBorevr. Wait a minute, let me finish on that, because I don’t want to 
put Chairman Kuykendall in a false light. 

Mr. MacponaLp. Go ahead. 

Mr. LeBorur. He indicated he would take this, and it would be submitted to 
others, and he didn’t know what would be done with it. 

Mr. Macponap. You knew, of course, that he had been appointed by the 
administration. 

Mr. LeBoreur., Oh, yes. 

Mr. MacponaLp. Who was a Mr. H. C. Forbes of Consolidated Edison? 

Mr. LeBorvur. He is the president. 

Mr. MAcponaLp. So I am sure he speaks for the company with some authority. 

Mr. LeBorur. Yes, he does, the highest ranking officer is the chairmen of the 
board. Mr. Forbes has taken a particular interest in the gas problems, and has 
taken a personal interest in this problem. 
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Mr. Macponatp. After handing this statement of principles to Mr. Kuykendall, 
did you have any meetings with the industry to work out a gas bill? 

Mr. LeBorvur. My next connection was a long time after. Yes. 

‘Mr. Macponatp. How much longer? 

Mr. LeBorvur. It was in October. 

Mr. MAcpoNnaLp. October of 1956? 

Mr. LEBorvur. Yes. 

Mr. MACDONALD. Will you tell us the occasion and the date? 

Mr. LeBorvr. Well, I had made this proposal at the Practicing Law Institute, 
and I think I can say that it did. not attract favorable attention from any 
quarter. 

I subsequently was released by Chairman Kuykendall of my commitment not 
to discuss it with others, and I called Mr. John Heyke—— 

Mr. Macponatp. Heyke? 

Mr. LeBorur (continuing). Who is president of the Brookyln Union Gas Co., 
and was chairman of the Council of Local Gas Distributing Companies which 
opposed the former Harris-Fulbright bill. That was in April, also, later in the 
month, in 1956. 

And I told him at that time what had been the background of my Practicing 
Law Institute speech, and then he told me that he was trying to do similar work 
in finding a middle-ground solution that would protect the distributors. 

.Mr. MACDONALD. Yes, sir. 

Mr. LeBorevr. Along on October 31 of 1956, Mr. Harland C. Forbes, president 
of Consolidated Edison, called me up and said that those talks had gone along to a 
point where they wanted to appoint a lawyers’ drafting committee to work on 
what the executives had been discussing, and would I serve as a member of 
that committee. And I said “Yes,” but I felt in view of my prior obligation 
with Chairman Kuykendall, I should get clearance from him. 

And I called him, and he said, “Why, certainly, you are a free agent.” 

In the meantime, I had not been active in this field. 

Mr. Macponaxp. You did not attend meetings of that council which you spoke 
of, either on October 9 or October 18? 

Mr. LeBoevur. No. You are talking about the Council of 

Mr. MAacponatp. Yes. 

Mr. LeBorvr (continuing). Of Local Gas Distributing Companies? 

Mr. MAcDoNALD. Right. 

Mr. LeBorvur. I never attended any meetings of the council, as far as I can 
recall, except one in January or February of this year. 

Mr. Macponarp. So, therefore, you would not know what transpired at those 
meetings? 

Mr. LeBorvur. Not at the council. 
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Mr. Macponatp. Mr. Heyke, your name was mentioned a number of times in 
earlier conversations or testimony concerning meetings that were held, and I 
think the first gentleman who mentioned you was Mr. Kuykendall, the Chairman 
of the Federal Power Commission. 

Would you care to comment on the statement of Mr. Kuykendall concerning 
the development of the bill which is now the Harris-O’Hara bill? 

Mr. HEYKE. I would be very happy to comment on it. I would be very happy 
to answer any questions you have about it, sir. 

I would assume that the comment you want is more or less a history of the 
part I—— 

Mr. MacponaLp. I would just like to find out what happened, to tell you the 
truth, how this bill came into being. 

Mr HeyKke. Well, I do not think the two are necessarily the same. 

You asked me to comment on Mr. Kuykendall’s statement, and how the bill came 
into being. One is a much larger story than the other. 

I would say this, though: that during the time that the bill was being con- 
sidered in the Senate, the Harris-Fulbright bill, after the bill was passed by the 
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House, the Council of Local Gas Companies was formed, with the intention of 

trying to modify or defeat the Harris-Fulbright bill. 
Mr. MAcDoNALD. Right. 

, Mr. Heyxe. The reason behind that was that we felt that the bill did not 
offer us the protection that we felt we needed, it did not recognize the fact that 
certain pricing practices had been allowed to grow up that we did not feel 
should be continued. 


And we felt that the recognition of the producers’ problem and our problem 
should take place simultaneously. 


As you know, we were not successful in our quest before the Senate. The 
Senate passed the bill. However, the President vetoed the bill. 

Following the veto of that bill, we put out a statement to our members, and 
we stated that we hoped that the veto of this bill would lead to much closer liaison, 
working arrangements, between the producers and the distributors in an effort 
to solve their problems and some of our problems. 

Following that, Mr. Fournier, of Panhandle, whom I have known for many 
years, called me up on day and _ said he had reread our statements, our testimony, 
before the House and the Senate, and he felt that now that the emotional part 
of the issue was over, some of our statements seemed to be pretty reasonable. 

And we got together, and we talked about them at lunch. 

Mr. MAcbonaLp. What period of the year was this? 

Mr. Heyke. That was sometime after the veto message. I could not give you 
an exact date onthat. Ido not have it. 

It was probably the end of March, the middle or the end of March. 

Mr. MacponaLp. He vetoed it at the end of February 1956. 

Mr. Heyke. It was probabiy the middle to the end of March. 

Following these discussions, we talked about the problem among ourselves, 
and with 1 or 2 other people who were interested in the production end, on the 
possibilities of some legislation which would meet our criticisms and would meet 
the producers’ criticisms. 

These very preliminary and informal discussions were followed by a 
meeting-———- 

Mr. MacponaLp. Was it just the two of you, Mr. Fournier and yourself? 

Mr. Heyke. Yes, initially; yes. 

Mr. MAcponaub. Then who joined you? 

Mr. Heyxe. Then a little later, we had lunch one day with two other people 
who were interested in the producing end of the business, Mr. Heard and Mr. 
Lynch. 

Following that, several of us who had been most active in the council met and 
discussed this problem, this sort of olive branch that was being tendered, as to 
what our reaction to it should be. 

Mr. Macponavp. What time of year was this? 

Mr. Hreyxe. This was stillin April. 

At the end of April, a meeting was held with various representatives of the 
producers, I see here the names of five people, in which the question was talked 
out as to the—— 

Mr. MacponaLp. Who were the five people? 

Mr. Hryxke. For the producers, I have here Mr. Pressler, Mr. Baker, Mr. 
Murphy, Mr. Orn, Mr. Connolly. 

For the distributors: Mr. Smoker, Mr. Frazier, Mr. Luce, Mr. Forbes, and 
myself. 

Mr. Macponacp. Of the distributors? 

Mr. Heyxe. Of the distributors. 

Mr. Macpona.p. I hate to do this, but could you identify them for the record? 

Mr. Heyke. Well, Mr. Luce is president of Public Service Electric and Gas 
Company of New Jersey. 

Mr. Forbes is president of Consolidated Edison. 

Mr. Smoker is president of UGI. 

Mr. Frazier—I am not sure what his title is—is also with—— 

Mr. MAcpoNALD. Philadelphia? 

Mr. Hyxke. Philadelphia, UGI. 

Mr. Pressler is with Humble Oil Co. 

Mr. Baker is with Humble Oil. 

Mr. Murphy is an independent producer, Murphy Corp. 

Mr. Orn is with Ohio Oil Co. 

Mr. Connolly at that time, well, I just could not say what his position was 
there, Mr. Macdonald. 

Mr. MacponaLp. What transpired at that meeting? 
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Mr, Heyxe. Further discussions as to whether there was any possibility of 
reconciling our various views here and coming out with something which would 
be satisfactory to them and satisfactory to us. 

Mr. MacponaLp. Did you come up with something that would be satisfactory 
to the three segments? 

Mr. Heyke. We were not even talking three segments at that time. We were 
exploring the possibility of two segments getting together here, which would be 
the producers and the distributors. 

Mr. MAcDoNALD, Well, is Mr. Fournier not from Panhandle Eastern? Is he not 
from a transmission line? 

Mr. HEYKE. Yes, he is. 

Mr. MacponaLp. He is the fellow who initiated it in the first place, you said. 

Mr. Heyxe. That is true. 

But we were not talking about the problems of the pipeliners at that time, | 
Mr. Macdonald. What we were talking about was the stand that was taken ( 
by the producers on the one hand, and the distributors as represented by the 
Council of Local Gas Companies on the other hand. 

Mr. MacpDonaLp. Right. 

Mr. HeyKe. Following that meeting, a general meeting of the Council of Local 
Gas Companies was called, on May 17, and we advised them of these discussions, 1 
and we asked their opinions as to future action, as to whether we should proceed 
along this line or not. 


Mr. MacpoNaLD. What was the upshop of that meeting, Mr. Heyke? I 
Mr. Heyke. Well, it was agreed that we would, without direct representation 

of anybody or without any commitment to anybody, explore this possibility. € 
We further agreed that it would not be an activity of the council as such. i 


We agreed that, however, the council would be kept informed, and would be 
more or less an advisory panel to whom we could submit different thoughts at 
different times in this matter. 

That was on May 17, I believe I said. a 

Mr. MACDONALD. May 17. 

When did you have the next meeting? 

Mr. Heyxke. Of the council, or of our—— 

Mr. MacponaLp. Of this drafting group. 

Mr. HeYKeE. Following that, we had a series of meetings that might be called h 
negotiating meetings with representatives of the producers. 

The dates of those were June 5, 1956, July 18, 1956, September 20, 1956, 
October 9, 1956, October 30, 1956, November 19, 1956. 

Mr. Macponap. And the 18th, you broke up? 

Mr. Heyke. Pardon me, sir? 

Mr. Macponatp. In December, did you not have also meetings that finally 


culminated December 13? di 
Mr. Heyxe. The December 13 meeting was not a meeting with the producers. 

That was a meeting of the Council of Local Gas Companies. sl 
Mr. Macponarp. When did you end these series of hearings or meetings with of 


the producers? 
Mr. Heyxer. Sometime in 1957. On January 31, 1957. We had meetings, in 


addition, in 1957 on January 30 and on January 24. fo 
Mr. Macponartp. When did you first contact Mr. Kuykendall about these th 
meetings? SO 


Mr. HerYke. I have not got the exact date of that. 
At the meeting of May 17, 1956, to which I previously alluded, that is, the 


meeting of the Council of Local Gas Companies, the thought was expressed m 
there that we should not go forward with this—— to 
Mr. MacponaLp. In May? 
Mr. Heyke. In May, May 17, 1956—we should not go forward with this without re! 


letting the Chairman of the Power Commission know about it. 
Mr. MacponaLp. Who suggested that? 
Mr. Heyxke. That was my directions from the Council of Local Gas Companies. . 
Prior to that time, and I do not have an exact date, I had made some mention 

of this to the Chairman of the Power Commission. I have been unable to dig 

out a date on that, but it was prior to this. | . 
Mr. Macponaxp. It was prior to that? for 
Mr. Heyxe. Yes. 
Mr. Macponartp. And what was the necessity of notifying Mr. Kuykendall 

about these informal discussions? 
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Mr. Heyxe. The feeling on the part of the distributors represented in the 
Council of Local Gas Companies was that anything we did should be made known 
to those who were involved in the same problem, let us say. And since the 
at one in any effort of this sort was the Chairman of the Power Commis- 

on 

Mr. MacponaLp. What was the problem? The bill had been vetoed, and 
you were still operating under the same decision, the Phillips decision, that you 
had been operating under for 3 years. 

Why would the Commissioner, Commissioner Kuykendall, have any problem? 

Mr. HeYke. I think he is just the logical one to let know what you are do- 
ing, Mr. Macdonald. 

Mr. Macponap. I know you have said that. I was wondering why. 

Mr. Heyxe. All I can tell you, I cannot look into everybody’s mind, but I 
can tell you that was the feeling of the distributing group, that the Chairman 
of the Federal Power Commission 

Mr. MacponaLp. You just felt he was the man who should know about this, 
even though you had nothing to report to him, just that you were meeting? 

Mr. HeEyYKE. I think so; yes. 

Mr. MacponaLp. Because certainly by your previous testimony, by May 17 
nothing was agreed to in any way, shape, or form. 

Mr. Heyxe. No; there had been nothing agreed to, but it was felt—— 

Mr. MacponaLp. What were you reporting on to Mr. Kuykendall, if nothing 
had been agreed to, to get a new bill? 

Mr. Heyxe. No. I think we reported to him that we were about to embark 
on a series of discussions with members, with representatives of the producers, 
in the hope that we could resolve our problems. 

Mr. MacponaLp. Did he ask to be represented at these meetings in any way? 

Mr. HEYKE. No, sir; he did not. 

Mr. MacponaLp. Did he suggest to you that any consumers be consulted on 
any proposed bill? 

Mr. HEYKE. No. 

Mr. MacpoNnaLp. He just listened to you, and did not offer you any suggestions? 

Mr. HeYKeE. No, nor encouragement. 

The CHAIRMAN (presiding). Mr. Macdonald, I must advise you that you 
have consumed 1 hour. 








(Pp. 3375-8386 of the reporter’s transcript) 


Mr. MAcpoNALD. Thank you, Mr. Chairman. 

Thank you, Mr. Dingell. 

Mr. Heyke, we were just discussing that you were reporting to Mr. Kuyken- 
dall, you were reporting to him. I don’t remember the answer that you gave. 

Mr. Heyke. I said the feeling of the members of the council was that he 
should be informed that we were starting these discussions with the members 
of the producers in an effort to try to resolve on a mutual basis our problems. 

Mr. MAcvonaLp. How often did you consult with him? 

Mr. Hryxe. I would say we informed him of our desire or decisions, and that 
following that we told him that we thought we were making progress, as to 


the conclusion of several of our meetings but no report was made to him, until 
sometime in October. 


Mr. Macponap. In October of 1956? 

Mr. Heyxe. October of 1956; a statement that outlined the areas of agree- 
ment or probably more accurately outlined the areas of disagreement was sent 
to him. 

Mr. Macponarp, Is this the so-called statement of principles that has been 
referred to in the testimony? 

Mr, HEYKE. This is a memo, dated October 9, 1956. 

Mr. Macponarp. October 9, 1956. 

Mr. HEYKE. Yes. 

Mr. MacponaLp. Do you have a copy of that memo with you? 

Mr. Heyrke. Yes, sir; I have. 

Mr. Heyxr. This is the only copy I have. I will be glad to have it reproduced 
for the record. 

Mr. Macponaxp. I ask that it be included at this point in the record. 

The CHAIRMAN. Yes; it may be included in the record. 
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(The statement is as follows:) 


MINUTES OF MEMBERSHIP MEETING, Councit or LocaL GAs CoMPANIES, OCTOBER 
18, 1956, New York City 


DISCUSSION-——-MEETINGS WITH PRODUCERS 


Mr. Heyke opened the meeting by stating that for many months the committee 
named by the council members has been talking with representatives of the 
producers to explore the possibility of drafting principles of desirable legislation 
to amend the Natural Gas Act which could be supported by both groups, 

A memorandum outlining a suggested approach was presented to the members 
present and is attached to these minutes. In addition to the names appearing 
on the memorandum, the names of Messrs. Forbes and Smoker should be added as 
members of the council’s committee and Mr. Clayton Orn of the Ohio Oil Co. 
for the producers. 

Mr. Heyke said the memorandum was presented for discussion purposes only 
and he did not ask or expect specific recommendations or actions from the mem- 
bership at this meeting. 

It was suggested that the memorandum be mailed to all council members with 
the request that all comments be returned to the chairman by Friday, October 26. 

The haste both in calling this meeting and the necessity for replies by October 
26 is occasioned by the fact that the next meeting of the distributor and producer 
committees is scheduled for October 30. In addition, the Chairman of the FPC 
would appreciate knowing any principles agreed upon before he makes his report 
to the Bureau of the Budget some time in November. 

re is requested that your comments on the memorandum cover the following 
points : 

1. Is the suggested framework as to general principles satisfactory to you? 

2. In what particulars. If any, should this framework be changed and how 
strongly do you feel about these changes? 

Mr. Heyke’s comments on the memorandum were that, with possible minor 
exceptions, this was the best possible agreement which could be reached between 
the parties. Producer representatives would in his opinion recommend the 
proposal as outlined to their principals including the application of the pricing 
yardstick to new contracts and that if there were general agreement in the 
industry he believed the FPC would support it. 

There was considerable discussion pro and con which cannot be set down 
completely. 

Mr. Guy Henry pointed out that item VII did not necessarily cover price 
increases approved by the FPC, not being collected under bond, but which were 
being contested at the present time. This deficiency, Mr. Heyke believed, would 
be one which could be rectified. 

Mr. Henry also asked if the proposal contemplated that distributors would 
be heard on all price provisions prior to action by the FPC. The answer was 
in the affirmative. 

Mr. Berry asked if “inflation” type clauses were covered under “I.” The 
answer was that it was not covered specifically under “I” but would be dealt 
with under VI (4). 

Mr. Berry also raised the question of the advisability of compromise in the 
light of recent lobbying disclosures. This was commented on generally with 
no conclusions. 

Mr. Boothby raised the question as to whether or not we should be considering 
these principles in view of the fact that the apparently wide-open question of 
the “yardstick” had not been agreed to by the representatives of the producers. 
Mr. Heyke then reiterated his conviction that the producers’ committee would 
recommend this formula to their principles. 

Mr. Boothby said, in that case, he would recommend supporting these 
principles. 

Mr. Forbes as a member of the committee stated he didn’t believe a better 
compromise was possible. He offered the suggestion that if it is decided to 
support such legislation it should not be labeled as a rewrite of the Harris- 
Fulbright bill as a practical matter. He disagreed with Mr. Frazier’s observation 
that the situation is getting clearer as a result of recent FPC and court decisions. 

Mr. Forbes also stated that he felt the distributors should do something positive 
in creating needed new legislation rather than objecting to any change in the 
status quo. Consolidated Edison, he was sure, would support the suggested 
approach. 
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Mr. Dougherty said Consolidated Natural would also support this memorandum. 
He feels the supply situation is critical and while ‘cost’ would be a desirable 
item in the criteria he feels it would be unrealistic to expect to get. it. 

Mr. Smoker was concerned over the possibility that the “yardstick” being 
applied to new contracts might not be agreed to by the producers. He would 
prefer that “cost” be included in the “yardstick.” 

Mr. Luce said his company would support the principles of the memorandum. 
He felt, however, that the council as ‘such should not take a position but should 
stand by, so to speak, and act as a “watchdog” to see that any legislation reflects 
these principles. This latter observation, incidentally, was supported by Mr. 
Kadane and was overwhelmingly endorsed by those present as the position the 
council should take if it were finally decided to approve the principles in the 
memorandum. 

In this connection Mr. Eacker observed that it might prove embarrassing to the 
council if it refused to take a position in view of its previous vigorous opposition 
to the Harris-Fulbright bill. 

Mr. Frazier raised the following four points which in his opinion should be 
considered before making a decision to support or not support any legislation. 

1. Regulatory climate: He felt that it had improved substantially in the last 6 
months and the FPC was striving to relate costs to gas prices with some degree 
of success. 

2. The political scene in his view was important and we should reserve decision 
until after the election and the makeup of the new Congress was determined. 
Messrs. Watts and Shea supported this point. On the other hand Mr. Luce stated 
that in his experience the political atmosphere was never right in all respects and 
he felt we should proceed on whatever we thought was the right thing and not 
depend on the result of an election to change the climate. 

3. Natural-gas supply: Mr. Frazier pointed out drilling was ahead of last year 
with a higher percentage of gas wells being brought in. He said pipelines are 
not having any trouble lining up gas purchases. 

4. Industry unity: Mr. Frazier said that the talk of unity in the industry while 
important was, in his opinion, the least cogent of our concerns in light of the dis- 
tribution companies’ obligations to its consumers. 

Mr. Shea felt that we can live with the status quo and that new legislation 
is not a must. He feels the Republican policy committee is not committed to new 
legislation and observed that FPC members are subject to change. He also feels 
that any new legislation no matter who proposed it would carry with it a certain 
stigma as a result of events this spring and the current investigation by the 
McClellan committee. 

Mr. Shea felt the suggested principles fly in the face of recent court decisions. 
Mr. Dougherty agreed but stated this was the intention of the proposed legis- 
lative principles—to rectify existing ills and go beyond the courts. 

Several members felt the criteria used in the “yardstick” should include more 
specific items. Mr. Heyke stated that in his opinion it was better to keep VI (4) 
slightly open. He went on to say VI (4) was in his opinion the gist of the 
“yardstick” as everything is included here except cost. 

Mr. Sieben stated his company could not accept any principles which did not 
include in the “yardstick” the protection of the consumer and costs. 

Mr. Johnson also said his company would insist on the cost considerations. 
He stated that his company could not support any legislation easing the position 
of the producers as it could be used against them for political purposes if con- 
sumers’ prices should increase for any reason even though unrelated to the price 
of gas at the wellhead. 

Mr. Kadane asked as to how the suggested approach is an improvement over 
the Harris-Fulbright bill. Mr. Heyke stated that it would remove or make in- 
effective objectionable favored nations and other similar obnoxious pricing 
clasues. 

Mr. Heyke concluded this discussion with an urgent request for a prompt re- 
sponse to the two questions which are set out on page 2. The widest cross section 
of council members’ thinking should be presented to the producers on October 30. 


ATTENDANCE LIST 


Berry, Oscar, Washington Gas Light Co. 
Bonner, H. G., Knoxville Utilities Board 
Boothby, E. J., Washington Gas Light Co. 
Bristol, G. L., Greenwich Gas Co. 
Bristor, E., Baltimore Gas & Electric Co. 
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Dougherty, W. A., Consolidated Natural Gas Co. 
Davis, Charles, Boston Gas Co. 

Facker, E. H., Boston Gas Co. 

Forbes, H. C., Consolidated Edison Co. 

Frazier, C. H., Philadelphia Gas Works 

Henry, Guy, East Tennessee Natural Gas Co. 
Henry, Hall, New England Gas & Blectric Association 
Hewson, W. B., the Brooklyn Union Gas Co. 
Heyke, J. E., the Brooklyn Union Gas Co. 
Himsworth, W. E., the Brooklyn Union Gas Co. 
Johnson, G. B., Minneapolis Gas Co. 

Kadane, David, Long Island Lighting Co. 

Luce, D. C., Publie Service Electric & Gas Co. 
Murray, King, Mystic Valley Gas Co. 

Otto, Robert W., Laclede Gas Co. 

Pollitt, L. Irving, New Jersey Natural Gas Co. 
Quinby, Robb, the Brooklyn Union Gas Co. 

Rohrs, Henry, Elizabethtown Consolidated Gas Co. 
Shea, M. E., Lynchburg Gas Co. 

Sieben, R. L., United Cities Utilities Co. 

Smoker, E. H., United Gas Improvement Co. 
Thomas, Atherton, Consolidated Edison Co. 
Watts, James, Commonwealth Natural Gas Co. 
Zeigler, C. B., Public Service Company of North Carolina 


MEETING OF OcToBER 9, 1956 


Messrs. John Heyke, Don Luce, and William Dougherty with Messrs. Charles H. 
Murphy, Frank O. Prior, Charlton Lyons, Sr., Leslie Fournier, Wilbur Heard, 
Herman Pressiler 


As the result of several exploratory conversations between certain distributors 
and producers the above-named participants are in agreement, except as to the 
point of difference hereinafter mentioned upon the following approach to the 
amendment of the Natural Gas Act in order to correct the situation resulting 
from the Phillips decision. The participants will take up the suggestion with 
their respective segments of the gas industry and with representatives of the 
interstate transmission lines in order to determine if such approach will have 
the support of these segments of the industry, or of a substantial portion of 
those included in such segments. The suggested approach is as follows: 

The bill shall be based upon the Harris-Fulbright bill, H. R. 6645, 84th Con- 
gress, passed by the House in 1955 and by the Senate in 1956 with the changes 
necessary to carry into effect the following: 

I. In the interest of protecting consumers in their right to fair prices, the 
inclusion of objectionable types of escalation clauses in new contracts shall 
be prohibited and such clauses shall be outlawed. Objectionable escalation 
clauses are (1) favored-nation clauses described in paragraphs Nos. 1, 2, 
and 3 on page 8 of the report of the Committee on Interstate and Foreign 
Commerce of the House of Representatives on H. R. 6645, and (ii) spiral 
escalation clauses described in paragraph No. 4 on said page 8 of the report 
referred to above. 

II. Further, as to new contracts, the distributor representatives suggested 
that the bill should require the purchaser to file the contracts with the FPC 
within a specified time after their execution and the Commission would have 
a specified time within which to apply the yardstick, as stated in section VI 
of this memorandum, to the price provisions of the contracts and to approve 
or reject them. If the contracts were approved, the contracts and prices to be 
charged thereunder would be free from Commission jurisdiction and regulation. 
If the contracts were disapproved, they would be null and void ab initio and 
not binding on any party thereto. The producer representatives did not object 
to the procedure stated, except to the extent of the yardstick price determina- 
tion by the Commission. On that point the producer representatives reiterated 
their previous position that, with respect to new contracts, the bill should be 
drawn expressly to limit the FPC authority to a determination of whether or 
not the contracts were entered into as a result of arm’s-length negotiations. 
This point of difference between the distributor and producer representatives 
was not resolved at the meeting. 
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III. Existing contracts which do not contain objectionable escalation clauses 
and existing contracts which contain objectionable escalation clauses but the 
seller therein has waived all future operation of these clauses and the prices 
charged for gas under such contracts shall not be subject to FPO jurisdiction: 

IV. As to existing contracts which contain objectionable escalation clauses: 
these contracts may be renegotiated at any time or times to eliminate the 
objectionable escalation clauses. The renegotiated contract shall be filed with 
the Commission and shall become effective in accordance with its terms and 
at the time therein provided, if no objection to the contract is filed with the 
Commission within a specified period. Should any objection be filed, the Com- 
mission, after notice and hearing, (i) shall determine whether or not the objec- 
tionable clauses have been eliminated, (ii) shall apply the “yardstick” to the 
price provisions of the contract, and (iii) shall approve or disapprove the con- 
tract. In the event the Commission disapproves the renegotiated contract it 
shall be null and void ab initio. In the event the Commission approves the 
contract, it shall become effective in accordance with its terms and at the time 
therein provided. 

Should such renegotiated contract become effective because no objection 
thereto is filed with the Commission or because it is approved by the Commis- 
sion such contract and the price or prices to be paid for gas delivered thereunder 
shall not be subject to the jurisdiction of the Commission. 

V. If an existing contract contains an objectionable escalation clause as to 
which the seller does not waive its future operation, and the contract is not 
renegotiated to eliminate such clause or the Commission disapproves such 
renegotiation then any price increase resulting from the objectionable clause 
must be submitted to the Commission and approved by the Commission after 
applying the “yardstick” thereto before the resulting price increase becomes 
effective and only that part of any such increase which does not exceed the 
“yardstick” shall become effective. Such determination shall be made by the 
Commission within a specified period and if the Commission fails to do so 
within such period it will be considered for all purposes that the Commission 
has approved such price effective upon the expiration of such period and until a 

contrary determination is made by the Commission. 

VI. The bill shall specify a “yardstick” or criterion for the Commission to 
use in reviewing the prices or price increases referred to in sections IV and V 
above. The “yardstick” shall be the reasonable market price. 

In determining the reasonable market price, the following principles shall 
control : 

(1) The Commission shall recognize the fact that natural gas is a commodity, 
and shall not consider costs or use the public utility rate base cost-of-service 
concept or formula. 

(2) The Commission shall consider— 

a. Whether the price as determined by it will assure to consumers of 
natural gas a continuing adequate supply thereof. 

b. Whether the contract price was arrived at competitively and in arm’s 
length bargaining. 

e. The reasonableness of all the provisions of the contract as they relate to 
existing and future prices. 

d. The quality of the natural gas being purchased. 

e. Conditions of delivery. 

(3) The Commission shall consider the current level of field prices under 
other contracts in the same field and under contracts in other fields and areas 
which contain terms and provisions generally comparable to those in the con- 
tract under review, giving appropriate weight to the circumstances affecting 
price under which such other contracts were negotiated and the factors set forth 
above. 

(4) The reasonable market price is not necessarily the price of the last sale, 
the highest price, the lowest price, the weighted highest price, the average 
field price, or other price arrived at by the mechanical application of a single 
criterion. Instead, it is a price which the Commission, exercising its judgment 
and discretion in weighing, among other things directly relevant to the issue, 
all factors enumerated above, determines is the reasonable market price. 

The distributors’ agreement on the yardstick is conditioned upon its applica- 
tion also to new contracts in line with their suggestion set out in section II 
above. 

VII. There is no desire for a rollback of gas prices or of price inereases 
resulting from objectionable escalation clauses in existing contracts. ; If the 
price is an existing firm price it shall not be rolled back. Such a price increase 
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pending before the Commission and not approved by the Commission including a 
price increase collected under bond is not an existing firm price. 

VIII. As to gas owned and produced by an interstate pipeline or an affiliate 
of an interstate pipeline the same provisions contained in subsections (f) and 
{g) which would have been added to section 5 of the Natural Gas Act by section 
2 of H. R. 6645. shall be included in the bill except that the criterion or yardstick 
shall be the same as that suggested in section VI above. 

Mr. MacponaLp. Did you know that after you had approached Mr. Kuyken- 
dall that he had also approached three representatives of the industry, Mr, 
LeBoeuf, Mr. Searls and another gentleman—— 

Mr. HeYKe. Yes, sir. 

Mr. Macponatp. To work on a bill? 

Mr. Heyxe. Yes, sir. 

Mr. Macponatp. How long did these two groups work simultaneously ? 

Mr. Heyxe. I could not tell you because it was not until after they had more 
or less completed their work that I knew about it. In other words, let me 
phrase it this way, the first I knew of their endeavors was sometime after the 
Practicing Law Institute meeting in New York, which I believe was on April 10, 
1956. 

Mr. Macponatp. At which Mr. LeBoeuf outlined what had been accomplished? 

Mr. HeyKke. Yes. 

Mr. Macponatp. When you informed Mr. Kuykendall, as you say, on May 17, 
1956, that these groups were meeting did he tell you that he had already formed 
a group of 3 representatives of 3 segments of the industry? 

Mr. Heyxe. No, but sometime before that I believe he did say that he had tried 
to write a bill which would meet the requirements of the President's veto message 
and had been unsuccessful. 

Mr. MacponaLp, He didn’t mention Mr. LeBoeuf to you at that time? 

Mr. Heyke. Not at that time, I do not believe. 

Mr. MAcponaLp. When did he first discuss Mr. LeBoeuf with you in connection 
with this bill? 

Mr. Heyxe. I couldn’t put a date on that but it was sometime after the activity 
had ceased. I know that at one time, at one turn, we informed him from our 
point of view we did not feel that the proposal of Mr, LeBoeuf was acceptable to 
the distributors. And I know 

Mr. Macponarp. Did you give any reasons why it was not? 

Mr. HeyKke. No, we didn’t. 

Mr. Macponalp. What were the reasons? 

Mr. Heyxe. I am not familiar enough with it to go into all of the reasons now 
but we felt that one of the main points, as I remember it, was that under his 
proposal every contract would be opened up pricewise in a maximum period of 5 
years. 

Mr. MACDONALD. Was the cost prohibition in? 

Mr. Hryke. I would have to refresh my memory on that, Mr. Macdonald. 

Mr. Macponarp. But anyway, Mr. Kuykendall, did not tell you when you noti- 
fied him that he had been working with these 3 gentlemen from the 3 segments? 

Mr. HreyKke. Not initially. In subsequent discussions he did bring that up. 

Mr. MAcDoNALD. Can you tell us when he first told you? 

Mr. Hreyke. No, I can’t. I can’t, Mr. Macdonald. I would assume that it was 
some time after our May 17 meeting that he told me that, but I can’t say that with 
any certainty. 

Mr. MacponaLp. You stated, and I am just going along, you stated that you 
contacted Mr. Kuykendall. Did Mr. Kuykendall ever contact you concerning the 
bill? Did he ever initiate a contact? 

Mr. HeYKe. No, sir; not that I recall. 

Mr. MacponaLp. Do you recall the meeting of October 18, 1956, at that meeting 
you stated that the Chairman of the FPC would appreciate knowing the prin- 
ciples agreed upon, before submitting his report to the Bureau of the Budget 
some time in November? 

Mr. HEYKE. Yes, sir. 

Mr. Macponarp. How did that come about? How did he let you know that 
he needed to know by November that the bills would be acceptable to the oil 
industry? 

Mr. Heyer. I don’t think he said that, and I don’t think that was the intimation 
here. But before—— 

Mr. MACDONALD. Well, he did tell you that he wanted that it was necessary 
for him to know what progress you were making with these bills prior to November 
and he told you in terms that he could 
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Mr. HEYKE. Mr. Macdonald—— 

Mr. MacponaLp. Listen to my question. 

Mr. Heyxe. Sure. 

Mr. MACDONALD. That he couched to you the reason he advanced that he needed 
to know by November was not the election—he did not mention the election—he 
couched it in terms of the Bureau of the Budget—would need to make a report 
to the Bureau of the Budget by November; isn’t that correct? 

Mr. Hryke. Let me phrase it in my own words and I will be very happy to 
answer any question you have, Mr. Macdonald. 

Mr. MACDONALD. You have been doing that practically all afternoon. 

Mr. Heyke. Somewhere around the first week in October of 1956, a very off- 
hand discussion of this problem, of our problems with the producers, was made 
to the Chairman, at which time we said we felt that we were making some 
progress. 

And he asked that if any agreement were reached in the forthcoming meeting, 
in the meetings that were at that time scheduled and proposed, that we should 
let him know what they were. 

He requested that we let him know what they were, and pointing out that he 
was in the process of drafting or would shortly be in the process of drafting his 
own legislative agreements, and he would like to see what we had. 

Now, as a practical matter, following the meeting of October 18, no report was 
made to the chairman because there were very few, if any, areas of agreement at 
that time. 

And the chairman at no time mentioned anything about the election prior to 
November 1 or anything else. 

Mr. MAcDONALD. In sending out your inquiries to the membership of this coun- 
cil, you were conscious of November as well, because you said you had to hear 
back by October concerning it, due to the fact that the producers were meeting 
again. 

Mr. HEYKE. We had scheduled a meeting with the producers for October 30 
and we wanted the reaction—the considered reaction of our council of local gas 
companies prior to that meeting. 

Mr. MacponaLp. Right. At these meetings that you called there was never 
any unanimity of opinion in the distributors as to whether or not you should 
have any bill at all; was there? 

Mr. HEYKE. Not unanimity, no. No, sir. 

Mr. MaAcponaLp. As a matter of fact, there was quite a great deal of outspoken 
thought concerning the bill, that such a bill would be detrimental to the distribu- 
tors, and, therefore, the consumers. 

Mr. Heyke. The vast majority of the council—the council was not unanimous 
but an overwhelming majority felt that these exploratory talks should be made. 

Mr. MacponaLp. Right, but I am not talking about the time you drew up these 
statements of principles but the time that you had reached some formulation of 
plan, getting to be concrete along about this time, and there were certainly many 
people—there were many people present who disagreed heartily with the whole 
idea. 

Mr. HeyKeE. There were people present, yes; but they were very much in the 
minority. 

Mr. MAcponALD. How many members did you have there? 

Mr. HeyKke. I can just give you a capsule. 

Mr. MACDONALD. Just give me the number. 

Mr. Heyke. I mean from my own notes I have something that I think might 
throw some light on this. 

As the result of the October meeting and the comments that came from those 
who did not attend, 6 percent of the meters stated that they would not accept any 
compromise. Six percent of the companies representing 8 percent of the 
meters 

Mr. MAcDONALD. Who are meters? 

Mr. Heyke. The meters served by the different companies. 

Mr. Macponatp. You divide up your influence within this group by the num- 
ber of meters each company serves. 

Mr. Heyxke. To a degree, yes, because we had a certain case where 7 com- 
panies under 1 management served 3,000 meters, 7,000 consumers. 

Mr. MacponaLp. Two or three big companies could swing the entire council. 

Mr. HeyKe. Do you prefer the number of companies in this? I can give you 
that, too. Here it is. ; 

The CHarrRMAN. I think you better go ahead and answer the other question 
first. You started on the meters, 8 percent of the meters and so forth. 











76 NOMINATION OF JEROME K. KUYKENDALL 


Mr. Heyxe. Roughly about 10 percent of the companies representing 10 percent 
of the meters did not respond by the deadline and the balance, which is about 75 
percent, were favorably inclined to what had been proposed with the modifica- 
tions that were discussed and the points that were brought up at this meeting of 
October the 18th. 

Mr. MAcpoNALD. In this disagreement by the people who got up and spoke 
against the bill, and even some of those who did speak for the bill, especially 
Mr. Dougherty, they were very much distressed, were they not, by the fact that 
there would be the cost prohibition put upon the FPC? 

Mr. Heyke. I do not think Mr. Dougherty was distressed by the cost situation. 
I think Mr. Dougherty has testified here and talked on that very point. 

Mr. Macponarp. For your information—incidentally, Mr. Himsworth is your 
executive secretary. 

Mr. Hreyxe. He is assistant vice president of our company. 

Mr. MAcponarp. Is he empowered to take action for the Brooklyn Gas Co.? 

Mr. Hryxe, In some matters, but not in this one. 

Mr. Macponatp. What position does he hold in the Council of Local Gas 
Companies? 

Mr. Hreyxe. He was 1 of the 2 full-time people of the council in Washington 
during the time we had a Washington office when the bill, the Harris-Fulbright 
bill was up. 

Mr. Macponabp. Is that a polite way of saying he was a lobbyist? 

Mr. Heyke. He is not a lobbyist by profession but he was registered as such 
at that time. 

Mr. Macponaytp. What did he have to do with the council except being on the 
payroll here in Washington? 

Mr. Heyxr. He undertook to do the duties of secretary at some of these 
meetings. 

Mr. Macponatp. And he acted—he turned out—sent out the notices of the 
meeting and kept the minutes? 

Mr. Heyxke. He did not keep all of the minutes. Minutes sometimes are 
written up by others. It was a very informal—— 

Mr. Macponatp. He kept the minutes of the meeting of October 18; did he not? 

Mr. HeyKke. That is correct. 

Mr. Macponarp. And the minutes reflect that Mr. Dougherty said that cost 
would be a desirable item in it? 

Mr. Heyxe. That is what the minutes say; yes. 

Mr. MacponaLp. Are you saying the minutes are wrong? 

Mr. Heyxe. I think your point was that he was quite upset or quite disturbed. 

Mr. Macponarp. I said among those—— 

Mr. Heyxr. He was not quite upset or disturbed. 

Mr. Macponarp, I said among. I don’t want to waste minutes correcting 
that. What I said was that there were some who were opposed. And the main 
reason of those who were opposed was that they did not want the prohibition 
against looking at costs. And I said that even some who approved were upset 
about the cost which is reflected in Mr. Dougherty’s statement, by the minutes. 

Mr. Heyxr. 1 don’t think Mr. Dougherty was upset, Mr. Macdonald. 

Mr. Macponawp. I will let the minutes speak—they are in the record. 

Mr. Hryxer. Fine. 

Mr. MacponaLp. The minutes say that he says cost would be a desirable item. 

Mr. Hryke. Yes. 

The CHAIRMAN. I think the gentleman will recall Mr. Dougherty has been 
here and testified, and I doubt if cost was a factor that concerned Mr. Dougherty. 
Anyway, your 10 minutes are up. 

Mr. Macponarp. I have a few more questions, but there seems to be no way 
of getting any answers. 


The Cuamrman. Senator Schoeppel wants to know whether or not 
you have a copy of these questions that you asked Mr. LeBoeuf with 
you. 

Mr. Macponarp. Yes; I do. 

T am sure that if the members of this committe will study the ques- 


tions I asked Chairman Kuykendall and the answers that he gave, 


together with the testimony of Mr. Heyke and Mr. LeBoeuf, you will 
agree with me that Chairman Kuykendall failed in his primary duty 
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to protect the people who use natural gas and favored those who pro- 
duce it. The fact that distributors were involved is of very little 
consequence, for, as we all know, the distributors merely pass along 
any increased cost to the consumer. Even more importantly, the fact 
that all segments of this industry are closely intertwined is beyond dis- 
pute. For example, Mr. Heyh, of Brooklyn Union Gas Co. and 
president of the council of local gas companies, in answer to a question 
of mine before our committee stated : 

Gas-distributing companies are little more than sales agents for producers 
and pipelines. 

Another illustration of the closeness of the three segments of the 
industry is shown by the fact that one of the principal witnesses for 
the pipelines in this nautral-gas-bill hearing before our committee is 
leaving his position this month as head of a pipeline transmission 
company to become president of the large distributing company that 
services Chicago, Ill. 

The record of the testimony before our committee is replete with tes- 
timony that Mr. Kuykendall consulted not only with his secret group 
representing the three segments of the industry, but also a second 
group in which ever ybody. but the public was represented. Mr, Ran- 
dall LeBoeuf, of LeBoeuf, Lam & Leiby, of New York, who have 
clients in all phases of the gas-and-oil industry, worked hard and long 
as member of both secret and nonsecret industry groups in drafting 
the bill now known as the Harris-O’Hara bill. The main point in 
both groups’ bill, and which is presently contained in the Harris- 
O’Hara bill, is the absolute prohibition against the Federal Power 
Commission looking at the producer’s cost of production in establish- 
ing a fair rate to be charged to the consumer. This prohibition 
against looking at costs will cost the consumers of natural gas literally 
billions of dollars. It is the quid pro quo for which the producers are 
willing to file reports to the Federal Power Commission, under the 
Harris-O’Hara bill, whereas under the first Harris bill they would 
not even have to report to the Federal Power Commission. Actually, 
I put that question to practically every witness, Their main purpose 
in agreeing to a bill was to have this cost prohibition put in a bill, and, 
as you w ill see in the record, they all answered that that was the single, 
most important issue. 

This prohibition is contained in the draft of legislation put forth 
by the secret group of industry representatives called together by 
Commissioner Kuy kendall in principal No. 11, subparagraph ( (5), with 
my questions to Mr. LeBoeuf which he furnished me and which is a 
part of the record. 

What this cost prohibition will mean to the consumer, I think, is 
clearly illustrated by a concrete example in the Denver, Colo., area. 
In this factual case—and this is a case before the Federal Power C om- 
mission—if the Colorado Interstate Gas Co. were given a rate in- 
crease, based on the regular cost method now in effect, the increase 
would amount to $1, 698,198, or a 26 percent increase, w hich, of course, 
is paid by the consumer. The same case, based on a cost prohibition 
basis, which would be followed under the Harris-O’Hara bill, would 
amount to $7,543,335, or an increase of 114 percent to the Public Serv- 
ice Company of Denver, which in turn passes it on to the consumer. 
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This difference of 88 percent would be an annual increase of over 
$6 million to the consumers of that area. 

With this illustration I think it unnecessary to go forward with 
other similarities in the two groups’ bills which are to be found, but 
[have put them in the record for your perusal. 

Both Mr. Heyke and Mr. LeBoeuf frankly admitted consulting with 
each other in April of 1956 about the drafting of a gas bill (see p. 
1614 of House hearings), while Mr. Heyke and Mr. Kuykendall con- 
sulted on the gas bill in May of 1956. The final draft of the bill was 
not finished until October of 1956. There is no dispute that this final 
draft is completely encompassed in the bill which is now H. R. 6790 
and known as the Harris-O’Hara bill. 

It is shocking to me, and I feel it will be to the committee, to observe 
the role played in the originating of this gas bill by the Chairman of 
the Commission which has the duty to regulate the segments of the 
gas industry, to sit down in secret with the industry to draft a bill that 
would be satisfactory to that industry. 

His duty is to protect the consuming public, not to draft legisla- 
tion that will be satisfactory to the industry he is supposed to be 
regulating. I think that the lack of judgment alone, shown by such 
an action, would act as a disqualifying yardstick for reappointment to 
his high position. If, on the other hand, he was only being a messenger 
boy for an administration then engaged in a presidential and con- 
gressional election, I feel that this, too, is a disqualifying yardstick, 
for the public has a right to look to protection far beyond that affor ded 
by a messenger boy. 

If there are other and perhaps more complicated reasons to be 
deduced from the factual evidence submitted here today, I can only 
point out that in no place in the record can I find any evidence that the 
present Chairman has fought for the protection ‘of the consuming 
public in this matter. 

The Cuatrman. Thank you, Congressman, for your contribution to 
these hearings. 

Does the committee have any questions to ask Congressman Mac- 
donald ? 

Senator Schoeppel ? 

Senator Scnorpret. Congressman, at no place in the record is it 
noted here that Mr. LeBoeuf represented the Consolidated Edison 
Company of New York. 

Mr. Macponatp. Excuse me. I didn’t get the question. 

Senator Scnorrren. Does your information indicate that Mr. Le- 
Boeuf ree the Consolidated Edison Co. in the northeastern part 
of the country ? 

Mr. Macvonatp. He does. 

Senator Scuorrren. And that is a distributing group? 

Mr. Macponaxp. It is. 

Senator Scnorrvet. It deals directly with the consumers? 

Mr. Macpvonarp. Yes, sir. 

Senator Scuorrren. They are subject to the utility rules and regu- 
lations of their State utility commission ? 

Mr. Macponatp. Yes, sir. 

Senator Scuorrren. They cannot pass on a rate increase unless they 
go before that public utility: is that true or not / 

Mr. Macponacp. It is perfectly true. 
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Senator Scrtorrren. That is all, thank you. 

Mr. Macponatp. But I would like to say that in the history of the 
prices charged by Consolidated Edison, the rate increases invariabl 
have been passed on to the consumer, and as a matter of fact this was 
so stated in our hearings by Mr. LeBoeuf. 

Senator Scnorrren. The point I wanted to make, Congressman, is 
that the distributor group deals directly with the consumers. It could 
not just arbitrarily pass on a rate increase. They would have to go into 
a public utility hearing of some kind, at least in my section. I am not 
an expert on the eastern part of the country. But it is after a public 
hearing and scrutiny and determination by the State utility commis- 
sion, if they have such. 

Mr. Macponarp. Right, sir. But the basis on which a rate increase 
in a State is granted or not granted merely is on the basis of what the 
cost to the distributor is. 

Senator Scnorrren. That is one of the elements, that is correct. 

Mr. Macponarp. That is the element, and that is why they submit 
to utility-type control because of the fact that they are insured a fair 
return over and above their costs. 

And on the matter of distributors, I would just like to point this 
out: that while Mr. LeBoeuf appeared on behalf of the Harris-O’Hara 
bill, there is no unanimity whatsoever within the distributing com- 
panies for this bill. There are other distributors who appeared against 
the bill. And actually, in the minutes of a meeting held, Mr. LeBoeuf 
has indicated that he would like not to have the cost prohibition, but 
that he was willing to go along with it in order to have harmony 
among all segments of the industry. 

The CuatrMan. Are there any further questions ? 

The Senator from South Carolina ? 

Senator TrHurmonp. I am glad to have you over here. 

Mr. Macnonarp. Thank you, sir. 

Senator THurmonp. Some evidence came out in 1955 or 1956—I 


‘left here in April 1956; I resigned to go back to the primaries as I told 


the people I would do—I don’t recall which year it was, but speaking 
of the price of gas, I just went back to some notes that I have. In 
New York, the figures I have show that the distributors were selling 
gas for $2.45, but the producers got only 10 cents. 

In Philadelphia, the distributors were selling gas for $1.36, and the 
producers got only 10 cents. 

From those figures I was impressed with the high price the dis- 
tributors charge, and the low price the producers received. I wonder 
if you have any comment on that? 

Mr. Macponap. Well, sir, that has been raised before our com- 
mittee and we have asked the distributors. Iam not here this morning 
representing the distributors, believe me, because I know that their 
interests are not necessarily that of the consumer. I think the figures 
that you point out illustrate that. They say that the cost of laying the 
various pipes to the meters and so forth vary from city to city. But I 
think it is an interesting fact to note that Providence, R. I., which is 
beyond New York, pays a much higher rate—the distributing com- 
pany charges a much higher rate—than is charged in New York City. 

So I quite agree with you that there are many inequitable discrep- 





-ancies which perhaps the Congress one day should look into, in this 
entire industry, including the distributing companies. 
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The Cuarrman. This committee had literally hundreds of pages on 
that. subject, not only in one hearing but in several hearings on the 
various gas proposals that have been before us over a period of years. 
We can get the figures for you, Senator Thurmond, and put them in 
the record for you. I think we even list them city by city, all over the 
United States. 

The Cuarrman. The Senator from Texas. 

Senator Yarsoroucu. There is a statement here that the distributors 
are really agents of the producers, and that the producers are the ones 
that charge the price. 

Mr. Macponaxp. Yes, sir. 

Senator YarsorouGH. Do you recall where that is? 

Mr. Macponatp. I don’t have it. I can tell you exactly the day. It 
was the last day Mr. Heyke filed a statement and didn’t appear. I 
asked for a subpena to have him appear, and he didn’t. The subpena 
wasn’t necessary because he did appear. 

Ave you asking for the citation in the hearing record or in my state- 
ment ¢ 

Senator Yarsorouen. In your statement. 

The Cuarman. Mr. Heyke’s testimony was placed in the record. 

Mr. Macpona.p. It is on page 4, which follows the verbatim tran. 
script. I can furnish you with the correlated page of our hearings, if 
you like. 

Senator Yarzoroucu. Yes. In that statement of Mr. Heyke, Brook- 
lyn Union Gas Co., you quote him as saying that gas companies are little 
more than sales agents for producers and pipelines. I wonder if you 
are familiar with the real status of producers. 

Senator Thurmond has brought that out partly. During this period 
of time, I wonder if you are familiar with the fact that the producer, 
farmer, or rancher who owns a well in Texas, or one of those States, 
in some places receives 3 cents a thousand cubic feet for his gas, some- 
times 4 cents, sometimes 5 cents. A dime was a good price, 11 and 12 
cents the top price. And at the same time these big pipeline companies 
and big distributing companies were selling that gas in cities in the 
East at over $2 a thousand cubic feet. 

Mr. Macponarp. I am aware of that. 

Senator Yarsoroven. The man drilled a well, ran the risk, and the 
farmer getting the royalty was getting less than 10 cents a thousand 
cubic feet. 

Mr. Macponaxp. I am well aware of that. 

Senator Yarsoroven. And for these vast aggregations of wealth 
that are represented in these vast transcontinental pipeline companies 
and distributing companies in the cities, to state that they are just the 
sales agents for these farmers and ranchers, when they are paying them 
4,5 and 6 cents a thousand cubic feet, is one of the most ridiculous 
statements I ever heard any executive of any company ever make. 

Mr. Macponap. Quite so. Knowing that to be a problem, I intro- 
duced a bill which would free from Federal regulation all producers 
of natural gas that didn’t produce at least 2 billion cubic feet them- 
selves. 

Senator Yarsoroven. Is that in here? 

Mr. Macvonatp. It is before our committee in executive session. I 
think it is interesting to note that Mr. Kuykendall, although he stated 
that one of the burdens of his job was this tremendous mass of report- 
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ing that has to be done by these small producers, when I asked him 
if he wouldn’t favor such a bill to take these people out from under 
regulation so that they wouldn’t be clogging up his office, he said “No”; 
that he felt that either they all should stay under or all come out, even 
though it is very obvious from the facts and figures furnished by the 
Federal Power Commission that there are roughly about 200 producing 
companies that control about 90 percent of the gas, and the other 10 
percent can’t possibly affect the public interest. 

Senator Yarsoroven. A consumer in a large city, while he may pay 
a high price, after all has the city government standing between him 
and the distributor to see that the utility doesn’t overcharge. He has 
some governmental agency to protect him. I am not talking about 
your Federal Power Commission. I am talking about your city gov- 
ernment. Every city government has the right and power to represent 
the people, to see that the people in that city are not charged too high 
arate by any public utility. 

Mr. Macvonap. Unfortunately, Senator Yarborough, each State 
only has such authority under the utility-type regulation, when a dis- 
tributing company comes in for an increase. But the distributing 
company merely has to show that the cost to them has gone up, because 
they are guaranteed the recovery of their cost. And therefore there 
is really no protection for the consumer because it is a captive market 
at that end of the pipeline. There is no protection unless the price at 
the wellhead is controlled. 

Senator YarsoroucH. The price at the wellhead is a dime a thou- 
sand cubic feet, and the price to the consumer is $2.43. 

Mr. Macponatp. You disagreed with Mr. Heyke once but he also 
put figures in. He is a man on the distributing end. When a 1-cent 
increase goes into effect it costs his consumers, people serviced by the 
Brooklyn Natural Gas Co., $1,500,000. 

Senator YarroroucH. Do you think a 1-cent increase down there 
in a thousand cubic feet of gas costs 1 penny more to build that pipe- 
line from Texas? The big cost is in the building of the pipeline. 

Mr. Macvonatp. Right. 

Senator THurMoNp. I think what the Senator from Texas is driving 
at is if the distributing company has to pay only 10 cents for this gas, 
how can it justify charging $2.43 if the city government does its job 
properly ¢ 

Mr. Macponatp. In the first place, I would like to correct you. As 
far as Massachusetts is concerned, cities don’t have anything to do 
with it. Itisa State regulatory board. 

The Cuatrman. I think you will find in most States a State public- 
utility commission regulates the prices, but the city does have some 
control, because they must give the company a franchise. 

Senator Yarsnoroucn. We will say the city and State together. 

The Cuatrman. There is very little control. 

Senator Yarsoroucu. The State and city together have the duty of 
protecting consumers. 

Senator Lauscue. Will the Senator yield? 

Senator Yarsorouen. Let me have one more question. You rec- 
ognize, do you not, that the State of Massachusetts, either the State 
commission or the cities through their city government, do have 
powers to protect the consumers. They have city attorneys, corpora- 
tion counsels to give that protection. 








82 NOMINATION OF JEROME K. KUYKENDALL 





Mr. Macpvonap. I agree with you. But 

Senator Yarsoroueu. But this rancher or farmer doesn’t have any- 
body to protect him on this low price that he is paid. The consumer is 
better protected than the producer. 

Mr. Macpvonatp. I have stated that the pipelines have both ends 
of the industry by the throat. They will not buy the gas if they don’t 
want to. There is nothing left for the farmer you are talking about. 

Senator Yarnoroucn. The purpose of my question is to point it up. 

Mr. Macponatp. In my section, you take their service or you don’t 
use gas. And the consumer has twice the investment in capital equip- 
ment that the entire oil and gas industry has. There are over $214 
billion worth of investment by the consumer in equipment. Once you 
put the equipment in, you have had it. They can charge you anything, 
and you can’t do a thing about it except revert to other fuels. As 
Colonel Thompson of Texas told me, I could always go back to burning 
coal and wood. 

Senator Yarsoroueu. I want to point out to you the utter fallacy 
of this statement. 

The Cuarman. There isn’t much of that in Massachusetts. 

Mr. Macponaxp. There isn’t too much left. 

Senator Yarsoroucn. I want to point out the utter fallacy of this 
statement that the gas-distributing company was just a sales agent for 
the producer. The producer is caught in a vise down there, the farmer 
or rancher. He 6 what they give him. He has one outlet only. 
If he doesn’t take 3 or 4 cents, they will cut the valve off. They have 
plenty of other gas, and he can’t sell. He doesn’t even have a city or 
State in there to protect him. 

The Cuarrman. The more I listen to this testimony on the gas bill, 
after many, many years, I am convinced that the fellow at the beginning 
and the fellow at the end are the two fellows who are caught in the 
vice. 

The Senator from New Hampshire. 

Senator Corron. Mr. Congressman, I didn’t get in until you had 
concluded your statement. ae been reading it and I am very much 
impressed with your fairness. 

I am tempted to ask you this question, however, and not in an argu- 
mentative way. What would you do if the President of the United 
States requested you, in some field in which you were working and 
with which you are familiar, to draw up a bill embodying certain prin- 
ciples that he had in mind. Would you say yes or no? 

Mr. Macponaup. We are talking about the present President ? 

Senator Corron. Any President. 

Mr. Macpona.p. I think it is highly unlikely that he would ask me. 
It takes a little imagination to project myself into that position. 

Senator Corron. Any President would be worthy of attention. 

Mr. Macponatp. If I were appointed by that President and I knew 
that my appointment were coming up within a short time and he asked 
me to do something, I suppose reason would dictate that I would try 
to do what he asked me to do. But I might take different methods than 
were used in this particular case. 

Senator Corron. What do you mean by that? 

Mr. Macponaxp. If I were going to draw up a bill, if the President 
asked me because the President has stated that he feels that—as a mat- 
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ter of fact, as you probably know, Senator, he sent over two amend- 
ments to our bill—to the Harris-O’Hara bill 

Senator Corron. By “he” you mean the President ? 

Mr. Macpona.p. President Eisenhower sent over two amendments 
to the bill which were drafted for further protection of the consumer, 
in which he, or the administration, indicated that they wanted the cost 
prohibition taken out and allow the Federal Power Commission the 
right to use cost if they so desired. 

Since the President has stated that he is interested in protecting the 
consumer, I certainly would go to a group or the smartest lawyer that 
I could find representing a consumer group, such as the Mayors’ Asso- 
ciation, and get their advice as to how they felt about a bill which af- 
fected the persons that they represented. 

I might also get representatives of the other segment, too, the pipe- 
lines and the producers and the distributors. But I certainly would 
not exclude consumers, and I don’t think I would hold these meetings 
in secret. 

I would try to get as much advice as I could in formulating a bill 
that would be fair to all concerned. 

Senator Corron. That is assuming that the President put it up to 
you to draw the kind of a bill that you thought ought to be the law. 

But suppose a representative of the President said, “We would like 
your help in drawing up a bill along certain lines. These are the prin- 
ciples that the President has in mind. We would like you to furnish 
the mechanics.” 

Mr. Macponarp. As you know, Senator, that wasia’t the case in this 
particular instance. 

Senator Corron. Is it true that that wasn’t the case? I can’t find in 
the testimony where it is indicated that the President of the United 
States even trusted to Mr. Kuykendall the discretion of telling the 
President what his policies should be. 

I get the impression that someone on behalf of the President asked 
his aid in drawing up a bill and that the President has already indi- 
cated along what lines. Perhaps I am entirely mistaken. 

Mr. Macnonarp. Sir, as the testimony shows, Mr. Kuykendall said 
that he was called by Jerry Morgan, who was not the President but 
an assistant to the President I assume, to get a bill 

The Crarrmman. I think the record ought to show that the chairman 
just got through with the appropriation for the White House, and we 
gave him plenty of money for lawyers to draw bills embodying the 
administration viewpoint, which I think they should. I think the 
record ought to show again—it bears repetition—that the Federal 
Power Commission is an arm of Congress. 

Senator Corron. Mr. Chairman, I appreciate that fact, but T think 
the purport of my question wasn’t whether the President should have 
asked him, whether the President did right or wrong, whether Mr. 
Morgan or someone on behalf of the President did right or wrong. 

I am trying to find out whether, in the opinion of the Congressman 
here, for whose opinion I have a great respect, what there was in that 
testimony that showed that this man, in responding to this request 
by the President of the United States, showed himself as unfit for his 
office, or is highly prejudiced. 

That is what vou have in mind and I want to bring out exactly how 
they did it. 
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Mr. Macponaxp. I tried to indicate earlier when you asked me the 
hypothetical question as to what I would do, I added something that 
he didnot do. He atno time ever consulted with any consumer groups 
or any lawyer representing a consumer group, of whom there are 29 
million in this country. 

He sat down with the three segments of the industry which had to 
gain from the bill, because this industry is presently regulated under 
the Phillips decision. They sat down with a bill to take them out 
from under regulations. I don’t believe, actually, that the President 
formulated any opinion for either Mr. Morgan or Mr. Kuykendall 
because he has changed his opinion already. He sent over those 
amendments to us and then a week ago Sunday sent a letter to the 
chairman of our committee in which he said that while he had sent 
over the amendments, that they weren’t fixed conclusions on his part. 
So I think it would be difficult to figure out just exactly what the 
President does want in this situation. 

The Cuarrman. It is your impression that he didn’t lay down what 
he wanted. Do you know that he didn’t? 

Mr. Macvonaxp. I don’t know. 

Senator Corron. Just one other question, Mr. Chairman. 

You also mentioned the matter of his having secret meetings with 
these people in attempting to draft this legislation. 

Mr. Macponarp. Yes, sir. 

Senator Corron. I am just wondering about the significance that 
you attach to this word “secret.” If it was proper—perhaps it 
wasn’t—but if it was proper for the White House to seek the assistance 
of the Chairman of the Commission in drawing up a proposed biil 
which may or may not be introduced, which might or might not meet 
with the President's approval after it is drawn up, but simply a tenta- 
tive bill for consideration, would you expect that there should be a 
lot of fanfare about it and that you would call in a lot of people and 
put it in the papers that you are working on a bill? 

If I am drawing up a bill in my office and experimenting on it and 
trying to get it in shape for introduction and [I don’t know whether 
I am going to introduce it or not, I don’t give it to the press until it is 
in shape so that it embodies what I want to introduce. 

I am wondering if there is anything so terrible about this secret 
business. 

Mr. Macponap. I think you are fair in characterizing it. I do 
think that while not reprehensible, it was a mistake to hold these meet- 
ings in secret because the consumer has no knowledge that these are 
going on, yet he is going to be very vitally affected in his pocketbook. 

I think that the administration was not unaware, during this period, 
that the President had vetoed a similar bill which had been charac- 
terized as a “consumer-gouging bill.” Since there are 29 million 
natural gas consumers, and since this was just prior to the election, I 
think that if the consumers as a whole knew that there was a new bill 
which would perhaps also be characterized as a consumer-gouging bill, 
they wouldn’t have felt as friendly toward the people representing the 
President’s party. 

On the other hand, the oil industry well knew that these meetings 
were going on. They probably felt strongly that if the administra- 
tion was sponsoring a gas bill that would be satisfactory to all the seg- 
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ments of the industry, then they wouldn’t feel unfriendly to the Presi- 
dent’s party either. 

Senator Corron. Hadn’t the President, in his veto of the gas bill, 
in addition to stating he was vetoing it because of certain unfortunate 
circumstances that occurred in the Senate, hadn’t he also indicated that 
he thought such legislation was necessary? Didn’t he in his veto 
message—I haven’t read it recently—indicate that there should be, 
however, more protection for the consumer in a new bill that was 
brought in ? 

Mr. Macponaxp. I don’t think so. I think he said that while he 
believed in the principles of the bill—I am trying to paraphrase him— 
the arrogant tactics of the oil lobby were such that it would tend to 
destroy confidence in the Government, and therefore he felt that while 
he believed in its principles, the bill needed to be vetoed. 

That is why I didn’t quite understand 

Senator Corron. Excuse me. I don’t mean to interrupt you. I 
agree with you that that was the main part of his veto message. I 
have a rather distinct recollection that he also did indicate 

Mr. Macponaup. When he sent over the two amendments which 
would take out the cost prohibition, he said that he was sending those 
over 

Senator Scnorpre.t. Would the Senator yield? 

Is this the language that the Senator has a recollection about, and 
Iquote? Thisis what was said: 











I feel that any new legislation in addition to furthering the long-term interests 
of consumers in plentiful supplies of gas should include specific language protect- 
ing consumers in their right to fair prices. 

Senator Corron. That is exactly what I had in mind. And in view 
of that: fact, isn’t it assuming quite a bit to say or to assume that the 
Chairman of this Commission was called upon to prepare a gouging 
bill against the consumers ? 

Mr. Macponavp. I never said that, sir. 

Senator Corron. You said if the consumers had known that a goug- 
ing bill was being prepared. 

Mr. Macponap. I said a bill that had been characterized by many 
asa gouging bill. 

Senator Corron. I didn’t want to misquote you. I think you have 
been very fair. 

Thank you. 

The Cuamman. Are there any further questions of the Congress- 
man ¢ 

Senator Lauscue. Yes. 

The Cuatrman. The Senator from Ohio. 

Senator Lauscne. I direct your attention to page 5 of your testi- 
mony, in which you discuss the Colorado Interstate Gas Co. 

Mr. Macvonatp. Yes, sir. 

Senator Lauscue. I understand that you tried to establish a situa- 
tion that will prevail under two different conditions: one, the ex- 
istence of the Harris-O’Hara bill; the other the absence of it. Is that 
correct ? 

Mr. Macponanp. Yes, sir. 

Senator Lauscue. In that paragraph you point out that without 
the Harris-O’Hara provision the increase in returns that will be 
granted to the Colorado Interstate Gas Co. will be $1,698,198, or a 26 
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percent increase, which eventually will have to be paid by the con- 
sumer. 

Mr. Macponanp. Yes, sir. 

Senator Lauscue. No. 2, that if the Harris-O’Hara bill is passed, 
the increase that will be mandatory, in order to provide a fair return 
to this company, will be $7,543,335, or an increase of 114 percent. Now 
my question is, how were you able to calculate what the situation would 
be even though the Harris-O’Hara bill is not yet passed ? 

Mr. Macponatp. It is very simple, sir. I questioned the gentle- 
man, Mr. Dougherty, who represented the transmission line before 
our committee. He agreed that these figures are correct. Actually, 
the situation is that Colorado, as you know, is nearer to the Panhandle, 
which supplies a lot of natural gas. The actual cost to the producer 
of gathering, finding, and exploring for this gas, amounted to 8 cents. 
The price that they are asking, the pricing that they are asking is 
9 cents. 

Senator Lauscus. They are asking from whom ? 

Mr. Macponatp. From the Federal Power Commission to grant 
them a rate increase from 3 cents to 9 cents. 

Senator Lauscue. The actual cost is 3 cents to produce. The price 
they are asking is nine. 

Mr. Macponaxp. Right. 

Senator Lauscur. Who determines what the fair price ought to be? 

Mr. Macponaxp. The Federal Power Commission. 

Senator Lauscue. I know that. But has the Federal Power Com- 
mission done that already ? 

Mr. Macponarp. No. This is a case that is currently before the 
Federal Power Commission. Mr. Kuykendall may know. I don’t 
think it has been decided yet. It may have. If it was, it was very 
recently. My only point in pointing this out, is that if there is a pro- 
hibition against looking at costs in establishing the price to the con- 
sumer, there is going to be a differential of 6 cents per thousand cubic 
feet. 

Senator Lauscne. Iamclear onit. One, did you calculate that they 
would get 9 cents or that they would only get 3 cents? 

Mr. Macponaxp. I didn’t calculate anything. I just took the case 
which Mr. Dougherty was pleading, and he was pleading for 9 cents. 

Senator Lauscue. To produce $7,543,000, was that on the basis of 
a 9-cent allowance ? 

Mr. Macponap. Yes. 

Senator Lauscugr. That is clear. 

The Cuarrman. The Congressman said in his testimony that if the 
provisions of the present Harris-O’Hara bill were enacted into law, 
that that condition would likely exist and therefore these increases 
would occur. 

Mr. Macponatp. It states specifically in the Harris-’OHara bill 
that natural gas is a commodity, and in establishing a price for it you 
may not, by absolute prohibition it states in the law, you can’t look 
at the cost of the gas to the producer in establishing what is a reason- 
able market price. 

Senator Lauscuer. That is clear. Now let’s go to the next subject. 
We were discussing the controls that city governments and State gov- 
ernments have over rates charged to consumers. 
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Your position is that the State government must accept as bona fide 
the rate which the local distributor charges, regardless of its inade- 
quacy or excessiveness in calculating a fair return to the distributor 
inthe State. Is that correct? 

Mr. Macponaxp. What the distributor does, he comes before a State 
regulatory body, and opens his books and says, “Here are my costs. 
I have just had my gas prices increased. Therefore, my costs have in- 
creased. Therefore, I need more money for the gas that is going to 
be sold to my consumers.” 

Senator Lauscnr. And your objection to the Harris-O’Hara Act 
is that there ought to be some governmental agency that will check 
the fairness of the rate that is char ged to the distributor ? 

Mr. Macponatp. My the producer. 

Senator Lauscne. By the producer? 

Mr. Macponap. Yes, sir. Because 

Senator Lauscu. Am I correct in this 

Mr. Macpvonarp. If I could just finish I will clear up something 
in your mind. 

Senator Lauscug. All right. 

Mr. Macponarp. A lot of these pipelines are also producers, and 
they have large reserves underground. So therefore if you remove 
cost consideration, and you don’t look at the cost, one arm is charging 
the other arm a price, and by raising the price that they charge them- 
selves they raise the value of their gas reserves. There is no break 
in that particular instance to keep the price of gas down because the 
consumer has to pay for it all in the long run anyway. 

Senator Lauscue. There are usually two controls within the State. 
One is the control, let’s say that the municipality has, and my under- 
standing is that the municipality grants a franchise to a distributor, 
and that franchise usually provides that the rate shall be agreed upon 
between the municipality and the distributor. But in the event there 
is a disagreement, or in the event the municipality fixes a rate that 
is not acceptable to the distributor, the utility, then there is an appeal 
to the State public utility commission. 

Mr. Macponatp. That may be true in your State. It isn’t in mine. 

Senator Lauscne. That is the situation in Ohio. 

Senator Yarsorovcn. I have another question, Mr. Chairman. 

The CuarrMan. I want to say that we haven’t a gas bill before us 
in the Senate. But if and when we get one, we will consider this part 
ofthetestimony. It will save usa lot of time. 

Congressman, your committee is calling for you for your vote on the 
very thing you are talking about. 

Are there any further questions? If not, we will have to excuse the 
Congressman. 

Senator Lauscue. Is that on the gas bill? 

The CuatrmMan. Yes, they are voting on it right now. 

Mr. Macponatp. Thank you, Senator. 

The Cuarrman. The Congressman from Ohio. 

Mr. Vantx. Mr. Chairman, Mr. Dingell is also here from the House 
committee. He would like to say something. 
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STATEMENT OF HON. JOHN D. DINGELL, A REPRESENTATIVE IN 
THE CONGRESS FROM THE 15TH DISTRICT OF THE STATE OF 
MICHIGAN 


Mr. Dincett, Mr. Chairman, I would like to endorse very briefly 
everything my good friend, Congressman Macdonald, already said to 
you and to the members of the Committee. I would like, if I may have 
permission of the Chair, to file my statement. I will be glad to appear 
at any other time that the Chair or membership might desire to answer 
any questions. 

he Cuamrman. We appreciate that. We know you are also a mem- 
ber of this committee and have to be over there for a vote. 

Mr. Dinceut. Yes, sir. 

Thank you very kindly. 

(The statement of Congressman Dingell follows :) 


STATEMENT OF Hon. JoHN D. DINGELL, 15TH CONGRESSIONAL DISTRICT OF 
MICHIGAN 


Mr. Chairman and members of the committee, my name is John D. Dingell, 
and I am a Member of Congress from the 15th Congressional District of Michigan. 

I want to thank the chairman and the membership of the committee for their 
gracious hospitality in permitting me an opportunity to appear and testify 
against the confirmation of Jerome Kuykendall as Chairman of the Federal 
Power Commission. 

Briefiy my reasons for having requested an opportunity to testify are that I 
feel Chairman Kuykendall has apparently never grasped the real nature of his 
duties as Chairman of the Commission. In stating this, I mean no inference 
against his character or integrity. I mean he has failed to understand his duty 
to the consuming public and to the Congress of the United States. I feel he has 
failed to act with proper independence from the White House, from the depart- 
ments, and from the representatives of the industry he is to regulate. 

The basis of my statement against Mr. Kuykendall’s confirmation is founded 
in the hearings which took place in my own House Interstate and Foreign Com- 
merce Committee on the natural-gas bills of this session, H. R. 6790 and 6791. 

In those hearings Mr. Kuykendall admitted that at the request of a member 
of the White House staff, he actually set about drafting a new bill to exempt 
producers from regulation or to substantially eliminate regulation on natural 
gas producers. Mr. Kuykendall further, according to his own admission, got 
together a group of three representatives of natural-gas producers, pipelines, 
and other people in the industry to draft a bill which would relieve producers of 
natural gas from Federal controls, or which would substantially reduce or elimi- 
nate the extent of Federal control over the producers. One thing which stands 
out in Mr. Kuykendall’s testimony is that he expressly cautioned these three 
representatives of the natural-gas industry to maintain strict and complete 
secrecy. It is my feeling that he would not have done so if he had not felt 
that such action was highly improper on his part. 

When he was asked by a member of our committee, the Honorable Torbert 
Macdonald, Member of Congress from Massachusetts, as to why he did not 
consult with members of the consuming public and representatives of the con- 
suming public, he said he knew of none. The facts are that the record of last 
year’s hearings with which he is thoroughly familiar, or should be thoroughly 
familiar, is replete with the names of the mayors of a great many important 
American cities and a large number of other members and representatives of 
the consuming public who vigorously and actively opposed the last gas bill. 

Mr. Kuykendall continued his machinations on behalf of the gas bill by assem- 
bling a second task force representing the gas industry, and at the request of 
this task force the Chairman held up work by the gas industry’s lawyer’s com- 
mittee which he had previously turned loose on the problem. These two groups 
advised the Chairman in secrecy from time to time of their progress. Finally 
the industry presented the Chairman with a statement of principles to be em- 
bodied in the new natural gas bill to be brought out during this session of 
Congress. 
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It is my feeling that the Chairman of the Federal Power Commission acted. 
in a most inappropriate manner in consorting with lobbyists and representatives 
of the industry and seeking their help in drafting legislation which would reduce 
or substantially eliminate Federal control over the production of natural gas. 
This is particularly so since he, by his own admission, counselled those with 
whom he worked on this project that strict secrecy was to be adhered to. It 
is aggravated further by the fact that the Chairman called no consumer repre- 
sentatives at any time even though he conceded that his primary duty under 
the act was to protect the ultimate consumers. His statement that he assumed 
the natural-gas industry itself could agree on a bill that would adequately 
protect the consumer is to my mind a complete admission by the Chairman 
of the Federal Power Commission that he did not have at this or any other time 
the best interest of the consuming public at heart, and that he is philosophically 
incapable of protecting the consuming public in the manner in which they should 
be protected. 


The last charge I lay against Mr. Kuykendall is that his manner of doing this 
was improper in view of his duty to report to Congress on the subject of legisla- 
tion and to leave to the Congress the wisdom and manner of enacting legislation. 
It appears that Chairman Kuykendall disregarded his duty to Congress and his 
proper relationship with the White House and the members of the industry. 

For these reasons I strongly urge this committee not to allow the confirmation 
of Chairman Kuykendall to go before the Senate for approval. 

The matters which I discussed were all brought out in open heariags before 
my own House Interstate and Foreign Commerce Committee and are a part of 
the printed record of the hearings on the natural gas bill during this session 
of Congress. Mr. Chairman, I want again to thank you and the members of 
the committee for your courtesy and hospitality in permitting me to appear 
here on this very important matter. 


The Cuairman. Now the Congressman from Ohio. 


STATEMENT OF HON. CHARLES A. VANIK, A REPRESENTATIVE IN 
CONGRESS FROM THE 21ST DISTRICT OF THE STATE OF OHIO 


Mr. Vanicx. Mr. Chairman, I am Congressman Vanik, of the 21st 
District of Ohio. I am among those members of the House who oppose 
the confirmation of the reappointment of Jerome Kuykendall as a 
member and Chairman of the Federal Power Commission. 

First of all, I take the position that no person should oppose the 
confirmation of a Presidential appointment unless he has a strong 
and impelling reason based on established facts which relate solely 
to the appointee’s qualifications or fitness to serve. 

This case is impersonal and is made because Mr. Kuykendall’s ten- 
ure gives every evidence of being very costly to my community. 

In the case of Mr. Kuykendall, we have had an extraordinary op- 
portunity to observe his work and his concepts of public service. He 
was first appointed to his present office in early 1953 with previous 
experience as a public utilities commissioner for the State of 
Washington. 

Almost immediately after his appointment to the Federal Power 
Commission in 1953, the Commission approved the application of 
the Idaho Power Co. for a small dam on the Snake River. This action 
had the full and enthusiastic support of the new member of the Fed- 
eral Power Commission, Mr. Kuykendall. It is not my effort at this 
time to comment upon the wisdom or indiscretion of that action 
That question is well entrenched in the current political debate. My 
reference to it is to point out a course of conduct on the part of Mr. 
Kuykendall inconsistent with the public interest. 

All members of the Federal Power Commission are supposed to 
be public members, regulating and administering in the public interest, 
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and yet in the spring of 1955, we find the Federal Power Commis- 
sion under Mr. Knykendall’s leadership did not want authority to: 
control the prices of natural gas in the fields. Here is a public official 
charged by law with the administration of the Natural Gas Act with 
a fresh mandate by the Supreme Court in the Phillips decision direct- 
ing the Federal Power Commission to regulate the production, gath- 
ering, processing or sale of natural gas prior to its entry in interstate: 
transmission, refusing to do the job on which he had a clear legal 
obligation and mandate. 

In a letter dated March 21, 1955, Mr. Jerome Kuykendall, Chair- 
man of the Federal Power Commission, told the now deceased Chair- 
man Percy Priest, of the House Interstate and Foreign Commerce 
Committee, why the Harris bill should be passed. 

I quote here some of its more important excerpts: 

“We support this proposed legislation because we firmly believe that such 
legislation will, in the long run, result in the greatest good to the largest number 
of people of this country. 

We are firmly convinced, from every aspect of public interest, and particu- 
larly that of national defense, that Congress should not single out natural gas 
as the only one among those fuels over which an artificial ceiling should be 
placed. 

Mr. Kuykendall took the position that this legislation to exempt 
natural gas producers from Federal regulation would in the long 
run result to the greatest good to the largest number of the people 
of the country, who as gas consumers almost unanimously took the 
opposite position. This is evidenced by the millions of people who 
were represented by their public officials who appeared in opposition 
to the Harris bill. Asa matter of fact, the support for this legislation 
came solely from gas producers and the industry people within that 
orbit. 

Of the many revelations being made before the Committee on Inter- 
state and Foreign Commerce in its current natural gas hearings, the 
more startling emanated from the Chairman of the Federal Power 
Commission, Mr. Jerome K. Kuykendail, on May 9, 1957. Under ques- 
tioning by the Honorable Torbert Macdonald, of Massachusetts, which 
you have just gone through, Commissioner Kuykendall stated that in 
considering current changes in the Natural Gas Act, he “did not con- 
sult with any consumer groups” and that he consulted solely with three 
segments of the industry—the producers, the pipelines, and the dis- 
tributors. This apparently indicates a distorted concept of responsi- 
bility. The Commissioner conceived the Commission’s functions to 
arbitrate the differences between segments of the industry rather than 
to protect the public from industry abuses and indiscretions which 
would impose unjust and unreasonable natural gas prices upon the 
public. 

On March 22, 1955, in his testimony before the House Interstate and 
Foreign Commerce Committee on the Harris-Fulbright bill, Chairman 
Kuykendall said: 


It is the considered opinion of the majority of the Commission (the Federal 
Power Commission) that legislation should be enacted which will exempt from 
the operations of the Natural Gas Act independent producers and gatherers of 
natural gas who sell gas at wholesale to pipeline companies engaged in the trans- 
portation and sale in interstate commerce of natural gas for resale * * * 





rl 
mi 


of” 


NOMINATION OF JEROME. K. KUYKENDALL 91 


On May 9, 1957, the same Mr. Kuykendall, and apparently brain- 
washed by public reactions, said: 

I have already explained that due to the lapse of time and the imbalance I 
now fear and believe exists it would not be wise completely to remove Federal 
control. I believe that there should be a minimum of control, and it should not 
interfere with the operations of the producers in any way at all that is not neces- 
sary. 

Mr. Kuykendall in this statement does not explain the imbalance which 
makes inadvisable the removal of all Federal controls which he previ- 
ously advocated. 

To date, the Federal Power Commission, under Mr. Kuykendall’s 
leadership, has established no procedures or rules for considering gas 
rate cases. Each case is theoretically heard on its own merits. In the 
billions of pages of testimony and evidence which have been submit- 
ted, no criteri ia for evaluation. or rulemaking has been established. The 
Federal Power Commission has a duty to operate under the written 
law as interpreted by the court. The Federal Power Commission, as a 
regulatory commission, has the duty to establish its own standards and 
criteria in fixing fair and reasonable pr ices for natural gas at the well- 
head. If its determinations are unjust or unreasonable, the courts will 
so declare. If they are correct, they will be sustained. 

Can we believe that Mr. Kuykendall, as Chairman of the Federal 
Power Commission, is interested in resolvi ing any standards or criteria 
in fixing natural-gas prices? By his inaction, it becomes glaringly 
apparent that either Mr. Kuykendall does not know how to do his job 
or that he refuses to do his job. As Chairman of the Federal Power 
Commission he had a wide discretionary authority in fixing natural- 
gas prices which can be sustained by the courts if they are correct and 
sound and which can be repudiated, if they are in error. Either Mr. 
Kuykendall does not have this concept of his responsibility, or he is 
afraid to exercise discretionary authority with which his office is 
vested. 

Last year the Federal Power Commission asked for additional 
funds in order to administer the Natural Gas Act and to expedite its 
congested docket. Congress and the budget Bureau gave the Federal 
Power Commission every penny of its request. The appointment of 41 
extra employees was made possible for this purpose. With extra 
appropriations, with added personnel, the Federal Power Commission 
has fallen further back in its work. This can only happen under cir- 
cumstances where it is the willful intent of the Chairman of the Com- 
mission in failing to establish standards and criteria in gas-rate cases. 
Chairman Kuykendall has thoroughly proven his deliberate intention 
to frustrate the orderly administration of the Natural Gas Act. 

In the case of the Snake River Dam, in his repeated appeals to 
Congress to do the work which rightfully is the province of the Com- 
mission which he heads, in his failure to exercise any discretion in the 
public interest, Jerome Kuykendall has thoroughly and completely 
displayed his lack of qualities to render the services required by this 
position. The glut and congestion in the handling of natural-gas 
rate cases is a deliberate design in which he has had a leading part. in 
order to prove the unwor kability of a law for which he professes con- 
tempt and which he chooses not to administer. There is every indica- 
tion that he is fully bent on completely guiding the deterioration and 
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the destruction of a public commission which he promises now to serve. 
This is a serious charge, but I believe it is adequately backed up by 
the record. 

The Cuarrman. Thank you, Congressman, for your contribution 
to this hearing. 

Do members of the committee have any questions to ask the Con- 
gressman from Ohio? 

Senator Lauscue. No, sir. 

The Cuairman. The Senator from Texas? 

Senator Yarsoroueu. No questions. 

The Cuatrman. The Senator from Kansas. 

Senator Scnorrrer. Have you checked the dockets of the Federal 
Power Commission in the last 6 months ? 

Mr. Vanix. The last report I had was that the docket was piling 
up. I have those figures in my office. I will be glad to check them 
again and supply them to the committee. 

“Senator ScHorrrent, Are you sure that you can make the statement 
that Chairman Kuykendall has deliberately let those cases pile up? 

Mr. Vantk. I have made the statement. 

Senator Scnorrret. I know you have made it. But can you sub- 
stantiate it? 

Mr. Vanix. I think the record substantiates it. 

Senator Scnorpret. I will challenge the record on that one. I don’t 
believe that is the ease. 

Mr. Vanrx. I will be glad to supply a supplementary statement. 

Senator Scuorrrer. I would be very happy if you would do that 
for the benefit of this committee. You come m here as a Congressman 
and make that kind of a statement impugning the motives of not only 
the Chairman of that Commission but other members of the Commis- 
sion who have a sworn responsibility, and I think are discharging it 
creditably in the interests of a public responsibility. To leave that 
statement stand that way I would like to have further proof. 

Mr. Vanix. Does the Senator deny that the docket is glutted and 
congested / 

Senator Scnuorrrer. I do not deny the condition of any of these 
dockets, but I do not believe that Chairman Kuykendall and the other 
members of that Commission are deliberately letting their dockets pile 
up for some sinister motive. 

Mr. Vanix. If the Commission, in which the Commissioner has a 
very important part as its Chairman, fails to establish criteria for rate 
evaluation, isn’t that in effect creating a condition which gluts the 
docket ? 

Senator Scnorrre. I do not think so. 

Mr. Vani. I must disagree. 

Senator Scuorerret. They may have a sworn responsibility to dis- 
charge in the orderly procedure down there. But to make a statement 
that this Commission down there, headed by this man as Chairman 
of it, is deliberately doing that for some sinister motive, I can’t be- 
lieve it unless I have proof of it. 

Mr, Vani. The first function it seems to me of a regulatory body, 
2 commission, as this is, is to establish criteria, guideposts which are 
going to govern its ac tions in considering various types of cases that 
will appear before that commission. 

The Cuamman. What we call the Commission’s rulemaking. 
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Mr. Vanix. The Commission’s rulemaking power. Why is it that 
this Commission has failed to establish sound criteria for evaluating 
this rulemaking power in rate cases so that instead of permitting that 
docket to glut, they can have certain guideposts or principles that can 
be applied to other cases and will expedite the flow of the decisions 
from that Commission. 

Senator Scuoerre. I do not questtion or deny you the right to have 
your personal opinion about it. But when you make a statement that 
they are doing it deliberately and sinisterly, I can’t agree with you. 
I would like to see some proof of it. 

Mr. Vanix. I think my statement has borne that out. Here is a 
Commissioner saying, “We want Congress to provide guideposts. We 
want Congress to take away our jurisdiction over the independent 
producer of natural gas. We want Congress to eliminate Federal con- 


trols. We want Congress to abolish the Commission.” That is about 
what they are saying. 


Senator Scuorrre.. I don’t think so. 

Mr. Vanix. It seems to me the record is very clear. 

The Cuarrman. We will place in the record at this point a release 
from the Federal Power Commission on their rate filings and their 
cases during the month of May, which I suppose would be typical of a 
given month, wouldn’t it, Jerry ? 

Mr. Kuyxenpnaut. Yes, I think it would, Senator. 

Senator Lauscue. Is that a comparative statement ? 

The Cuarrman. This is the statement of the Power Commission 
itself of their cases. 

Senator Lauscne. That would mean nothing unless I were able to 
compare it with something in the past. 

The CuarrmMan. They have the certificates filed; certificates issued— 
this is gas; certificates disposed of from 1954 to 1957; certificate ap- 
plications filed from June 7 to May of 1957; certificates disposed of 
from June 7 to May of 1957. 

(The document referred to is as follows :) 

Release No. 9238 
G-4676 


FPC RELEASES STATISTICS RELATIVE TO ACTION TAKEN DuRING MAY ON 
INDEPENDENT GAS PRODUCER RATE AND CERTIFICATE FILINGS 


WasuHInaron, D. C., June 11, 1957.—The Federal Power Commission today 
released the following statistics relative to actions taken during May regarding 
rate filings and certificate applications of independent producers of natural gas: 


Rate filings 




















Number Annual 
amount 
Tax rate increases allowed without suspension ._.-............-...----..---.- 6 $2, 843 
Other rate increases allowed without suspension. -............-....-.-. sie 25 135, 387 
Rate increases suspended... .........---.--- i Mtckdonnin Sew Stews ina 14 410, 710 
GN HED IES 5 w Sinenidcdandaccansanemevsncsusdccactinn ase 45 548, 910 
Tax rate decreases allowed without suspension ............-...-------------- 9 19, 048 
Other rate decreases allowed without suspension.................-.-.----.--- 4, 086 
Total rate decreases ____-. Roem sg hre-coi-reerge ale Wo ate eaie ena rem 11 23, 134 
Total rate filings (all types) ..-.- (kb wii d 4b fh HEE BOO 467 F959. 2532.5 
Total rate filings acted on from June 7, 1954 to May 31, 1957_-.........--.--. i I Da it leat os 
Rate increases disposed of after suspension (during May) .-............-.----|---.----------]--------.-.---- 
Rate increases suspended and pending as of May 31, 1957_........-...------- 434 28, 339, 51 
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Gas certificate filings 


Number 
Certificate ‘applications filed). "+ 132 
Nee eee ee ee oe nere ona nent ep teeme a 59 
Certificate applications otherwise disposed of._._-.._-------.--+---.---- 14 
Certificate applications filed from June 7, 1954, to May 31, 1957____--_-_- 8, 896 
Certificate applications disposed of from June 7, 1954, to May 31, 1957__._ 6, 568 
Total certificate applications pending as of May 31, 1957..---.-----_-__. 1, 828 


The Carman. I think we ought to put in the record that the Chair- 
man of the Federal Power Commission appeared before me in this 
room not over 2 weeks ago, when the appropriation for the Federal 
Power Commission was up for consideration, and we had some discus- 
sion of the number of cases and the backlog of cases. I think we can 
put that, in the record at this point. It is in the appropriations hear- 
ings. 

. (AtL) Gas-RATE Work 


Mr. KUYKENDALL. * * * The $165,000 for gas-rate work is essential to the 
sound administration of the rate-regulation provisions of the Natural Gas Act. 
For several years we have had to initiate formal rate cases faster than the staff 
could do the work necessary to dispose of them. So we have been steadily losing 
ground. At the end of fiscal year 1957 we expect to have about 256 cases pending 
Commission action, more than twice the approximate number of 125 cases which 
would be pending at any time if we were able to dispose of each case within 1 year 
from its inception, as we normally should be able to do if we had enough man- 
power. Given the additional $165,000, we plan to start a 3-year program designed 
to reduce the number of gas-rate cases in process to 125 by the end of fiscal year 
1960. If we do not receive these funds, we will certainly continue to lose ground. 

Senator Scnorpren. I think that would be most helpful, Mr. Chair- 
man, because I think it is undisputed that after the Phillips decision, 
which completely reversed the orderly procedure of administration 
and placed thousands of producers in a utility character which they 
had not heretofore been under, they were reat to file reports and 
make application by the thousands to the Federal Power Commission, 
which congested that docket. And that was one of the things that 
the Commission, not only the present Chairman but the members of 
that Commission, drew to our attention. 

We have had that drawn to our attention here, that some type of 
approach had to be made to that. 

The Cuatrman. They asked for more money and I recommended 
more money on two different occasions. How they use that money I 
am not here to judge at this time. , 

Mr. Vantik. I would like to say in reply to the Senator that while 
these independent producers may not have considered themselves 
under the Natural Gas Act, that the people of my community and the 
lawyers of my community always did. Senator Lausche as mayor of 
Cleveland, and his law department, always considered the independent 
producers of natural gas as being under the Natural Gas Act, as was 
confirmed by the Phillips decision. We had a hard way to go to prove 
that point. It was through the efforts of these various cities and others 
that joined in on the Phillips case that helped bring about that con- 
firmation of opinion. 5 ; 

Senator Scrorrrei. I grant all of that. And I say until the Phil- 
lips decision came down in the field operations, as the Senator from 
Texas well knows, and many of us on this committee well know, they 
were not under that type of reporting and applications which they 
had to make following that decision by the tens of thousands. 
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And I think it was the smartest thing, and I want to pay definite 
credit here to the Chair, who was a member of the Appropriations 
Committee, that he went down there in the interests of the Federal 
Power Commission, that they had to have more help down there, that 
they had to have more help available to them. 

But I do not believe that they have let those dockets pile up with 
a sinister motivation. I am not willing and I say in utter candor and 
charitable approach, I think that is an imputation I do not think 
logically can be borne out. 

Mr. Vanix. Can the Senator name one element of criteria that the 
Commission has determined upon in evaluating these rate cases ? 

Senator Scuorrret. I haven’t followed this, 

Mr. Vantx. I don’t know of any. In hearing cases you just can’t 
hear cases over and over again without evolving some things that are 
common in all cases, that ought to be basic elements which can be 
resolved very simply by e hearing officer or a factfinder and turned 
over to the Commission, which can apply a general rule, which can 
cover all of them in their particular rate case applications. 

Senator ScHorrret. We have had objections up here, and criticisms, 
some valid, some maybe reasonable, some maybe unreasonable, on all 
of these departments downtown that are under the jurisdiction of the 
Congress. 

The Interstate and Foreign Commerce Commission, FCC, the Fed- 
eral Power Commission, and a lot of others. We have endeavored 
in calling them before us, to find out what their problems were. By 
that method we have tried to analyze and assist them in the discharge 
of a public responsibility. 

I, for one, never want to fail to give them what they legitimately 
should have. And naturally I expect them to establish rules and 
regulations of operation. I served as a chairman of a utility com- 
mission in my State, if you will pardon my personal reference to it, 
and I know that those problems are pretty attendant. 

This growing complex regulation system all over this country is 
different today than it was 10 years ago, or 20 years ago. The load 
factors increase. It does require diligence and orderly procedure on 
the part of those commissions and those departments that have those 
responsibilities. 

Mr. Vanik. Did your commission not establish some criteria ? 

Senator Scuorrren. You bet we did. 

Mr. Vanrk. And applied it in all cases? 

Senator ScHorrre.L. We applied some new ones after I became chair- 
man of it. I don’t say they were perfect. I hope they were productive 
of a little progressiveness, and that is what I hope happens downtown, 

Mr. Vanik. That is the dereliction of duty that I challenge this 
Commission with under Mr. Kuykendall’s leadership. 

Senator ScHorrren. Maybe I misunderstand the connotation. 
You say in the last paragraph: 

The glut and congestion in the handling of natural gas rate cases is a deliberate 


design in which he has had a leading part in order to prove the unworkability 
of a law for which he professes contempt and which he chooses not to administer. 


I can’t see that. 

Mr. Vantk. When you go to Congress and say, “Change this law, 
eliminate these Federal controls which make it impractical for. us 
to administer the law”—the Supreme Court has given a mandate, the 
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Natural Gas Act stands as the law, and here is the person charged 
with the administration of it pleading for its abolition. I don’t know 
how else I could phrase it. 

The Cuarrman. Are there any further questions? 

Senator Lauscue. On that very subject, while it may not be germane 
to the issues before us, Mr. Macdonald suggested that he contem- 
plated preparing an amendment exempting small producers. 

Mr. VaniK. Under 2 billion cubic feet. 

Senator Lauscue. What is your view ? 

Mr. Vanix. I think that would be a very fine piece of legislation. I 
supported it the last time it was considered. I supported the Mac- 
donald-Heselton amendment in the last Congress. There were many 
people who came from many areas representing small producers who 
joined us in that support. 

They were for the Harris bill in its form. If it is true that we must 
help the small producer—and I think he does have a case—I think 
that the Macdonald legislation or amendment to the Harris-O’Hara 
bill would be a sound way of approaching the problem. It would spare 
the small ae from the necessity of filing reports and going 
through all the details of keeping records, and it would give him 
the relief, all of the relief that seems to be needed and can be afforded 
by that very simple legislation, which I think would pass Congress 
by almost a unanimous vote. 

I think it would pass the House without any great problem, if all of 
the people behind the Harris-O’Hara bill were to accept that as an 
acceptable solution to the problem. 

Senator YarsorouGu. I am glad to hear you express that interest in 
the small producer, because he is just about like the housewife in 
Massachusetts that Congressman Macdonald talked about. He is not 
able to come up here and — here and hire lawyers, accountants, 
and evaluation engineers. I notice your statement a number of times 
talked about gas producers, independent producers, and consumers. 
It seems to me that you are talking about the rabbits and letting the 
elephants out. Those are the big transcontinental pipelines and the 
utility companies at the other end of the pipelines, in the cities. 

Congressman Macdonald said in Massachusetts that two-thirds of 
that investment was represented by the distributing companies that 
would take the gas at the city gates and build these pipelines out 
through the city. This is where most of the money is going out. It 
isn’t going into this producer’s pocket. It is going into the pockets of 
those who built the pipelines and the distributing lines. The question 
is reasonable, whom are they gouging—the consumer, producer, or 
both ? 

Mr. Vanrx. It is not proper to pass without commenting on the 
Cleveland situation. We have a very favorable gas situation, which 
we want to preserve. It is favorable largely through the efforts of 
Senator Lausche, as mayor of the city. 

- Senator Lauscue. Thank you very much. 

Mr. Vantk. And his successors that he left to carry on the responsi- 
bility. His former secretary is now a law director of the city and made 
an appeal against the Harris-O’Hara bill. But we have a situation in 
Ohio where we have to buy the gas at the price at which it is available 
at the State line. 
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Our distributing company can be regulated from there on by the 
State, but we are powerless to do anything about the cost of gas to the 
consumer unless we can go back beyond the State line and go into the 
costs of production and transmission. 

Our local distributing utilities are very carefully analyzed, and I 
think they have pretty adequately explained every element of their 
costs, There are criteria which determine the price which they can 
charge. They have pioneered. In my community we have built up a 
demand for this gas. 

We were one of the first communities in America that developed a 
tremendous distribution system. We have a tremendous underground- 
storage system so that we have an even flow of gas into the State all 
throughout the year, so that it is not just a seasonal demand. There 
has been a tremendous investment. 

I want to point out the fact that Ohio was very rich in gas at one 
time and they shipped it all to the seaboard and now we are a gas-poor 
State. Sometime Texas might be in that situation. You might be here 
asking for the same kind of relief that my community is seeking. 

Senator YarsorouGH. Our railroad commission estimates that ours 
will be gone in 22 years, and those producers are not getting much for 
it down there. It states the case to keep everybody pretty well satis- 
fied if they can. It is not trying to give them a scare picture. It 
seems to me that if the consumers think that the people in between are 
skimming the cream, they have the little people fighting each other. 

Mr, Vanik. I think the small producer can make his case even under 
the present law. If the Federal Power Commission recognizes his 
problem, and the special problems of the small producers, certainly his 
production costs will be higher than the large producer, and certainly 
he has special problems, and certainly they ought to be able to establish 
a special criteria. They have right now, under existing law, the power 
to provide a separate kind of regulation that would take care of the 
small producers in the country. They have that authority now, and 
they haven’t used it. I challenge them to use it. I charge a derelic- 
tion of duty on their part in failing to study all aspects of the problems 
of production from the standpoint of the small producer, and perhaps 
awarding some special relief or some special criteria. I think the 
courts would sustain that as a reasonable exercise of the rulemaking 
power of the Federal Power Commission. 

Senator Yarsoroucu. I want to commend the Congressman on his 
grasp of this subject and the law and regulations. 

The CuarrMan. Are there any further questions ? 

The Senator from New Hampshire. 

Senator Corron. I have a few questions. At the oa of page 2 of 
your statement, you refer to a letter signed by Mr. Kuykendall, as 
Chairman of the Federal Power Commission, addressed to Chairman 
Priest and endorsing the gas bill. That letter, I judge from your quo- 
tation from it, represents the viewpoint not only of the Chairman but 
of the majority members of the Commission. I merely want to in- 
quire: Does your condemnation of the good faith of Chairman Kuy- 
kendall, and your very sincere belief that he has indicated his unfit- 
ness for reappointment, does that extend—I know they are not before 
us now—to the other members of the Commission that joined with him 
in that expression of opinion ? 
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*« Mr, Vanrx. No; I am not prepared to—that issue is not before’ us. 
‘Mr. Kuykendall is the spokesman. He says one thing here. In 1955 
he said release them from Federal controls. Two years later, without 
describing any new circumstances, he says there is an imbalance which 
he now fears and believes exists which would not be wise to completely 
‘remove them from Federal control. ‘The statements are not consistent. 

I gather that as Chairman of the Commission he is the one who has 
been the prime force in guiding the Commission to whatever state- 
ments evolve as the majority statements of the Commission. 

‘Senator Corron. Why do you gather that? 

Mr. Vantx. He is the spokesman for the Commission. He is the 
‘chief administrative officer of the Commission. 

Senator Corron. The chairman of this committee is the guiding 
force and runs this commitee but he doesn’t regulate our opinions. 

Mr. Vanik. There is an entirely 

The CuairMan. I will testify to that. 

Mr. Vanix. The parallel can’t be drawn, because the chairman of 
a regulatory commission is also the chief administrative officer of that 

-commission. And he is in an entirely different position than the chair- 
-man of a legislative committee. 

Senator Corron. You feel that. his expression of opinion there to 
the Congress, and to the committee of the Congress, renders him unfit 
for reappointment ? 

Mr. Vanrx. It indicates that there is an imbalance, perhaps, in his 
judgment. 

_ Senator Corron. Mr. Congressman, there have been other chairmen 
and other members of the Federal Power Commission in the past who 
seem to have taken exactly the same position. I have before me the 
records of this Committee on Interstate and Foreign Commerce, the 
8ist Congress, 1st session, which contains Senate report No. 567 on S. 
1498. A letter was written to Chairman Wolverton of the House Com- 
‘mittee on Interstate and Foreign Commerce, during the 80th Con- 

ess, dated July 10, 1947, signed by the Chairman of the Federal 

ower Commission who was speaking for the full Commission at this 
ane, and advocating the enactment of H. R. 4099 by Representative 
riest, 

I also have before me an opinion signed by Commissioners Smith, 
Olds, and Wimberly, with Commissioner Draper dissenting, prior to 
that, indicating a similar attitude. What is there about the fact that 
this Chairman, the present Commissioner, having an opinion in favor 
of or against rather, regulating gas at the wellhead, that unfits him 
for reappointment when other commissioners and chairmen in the 
past—and I have a distinct recollection of a previous chairman next 
prior—have done exactly the same thing, have expressed their opinion, 
and have expressed it in writing ¢ 

What is there about him that renders him unfit when they were not 
‘so considered and had a right to that opinion ? 

Mr. Vantg. I don’t know. I have not studied their records as ade- 
quately or as completely. I might have been here testifying against 
their appointment. But I can only say this, that you people who must 
screen a Presidential appointment, I think the very minimum that we 
can except.of the appointee is that he profess a confidence, a belief in 
the law which he is chosen to administer. I think he should have a 
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sympathy for that law. If it is proven by the record that he has no 
sympathy for the law that he is:chosen to administer, then I think he 
should be declared unfit to have the office. 

Senator Corron. But that does not extend to: his associates? 

Mr, Vanix. It extends to everybody on the Commission. I think 
any appointee that is appointed by the President, which has to be re- 
viewed by this Senate, J think that every person that is appointed 
should have the minimum qualification of being sympathetic to the 
law that he is charged with administering and regulating. 

Senator Corton, They have to believe in the wisdom of.every law 
that they administer ? 

Mr. Vani. The laws which are the mandates and directives to their 
Commission; yes. They must enforce them until they are changed. 

Senator Corron. I grant you they must enforce them until they are 
changed. But that is far different from believing in them and being 
sympathetic with them. 

Isn’t it true that if a member of a commission honestly feels that a 
certain law is inadvisable and does not work for the public good, that 
it is not only his right but his duty to direct the attention of the Con- 
gress to it even while he is attempting to enforce it ¢ 

Mr. VaAntx. I think he should have the courage of his convictions 
and the integrity to say to the Senate, “Gentlemen, I don’t believe in 
this law” or say to the appointing authority, “I don’t believe in this 
law, get someone else to administer it.” 

Senator Corron. In other words, every member of every commission, 
unless they believe in every law that they are administering, on every 
subject—not only on natural gas but on public utilities and everything 
else—that they ought to resign ? 

Mr, Vanrx. Iam not saying that. I didn’t say that. 

Senator Corron. That is what I understood you to say. 

Mr. Vanix. The record is very clear as to what, I said. 

Senator Corron. I mean your present answer... I want your opinion. 

Mr. Vantx. I say that when a public official is appointed, or has a 
tender of appointment, to serve as a member of a public regulatory 
commission, his minimum qualification is a sympathetic regard for 
the law that he is selected to administer. For the law that he is seleeted 
to administer; in this case it is the Natural Gas Act of 1938,.as inter- 
preted by the courts. And I think that spells out the directions that 
his sympathy should take. ; 

He need not believe in the Volstead Act or some other things. That 
is up to him. 

Senator Corron. He should take the course that is spelled out for 
him ? 

Mr. Vantx. I think he should be sympathetic to the duties that he is 
charged to carry out under the law. 

The Cuamman. No appointees ever came up here and told us that 
they were against the law that they were going to administer when 
they were up for their first appointment. 

Mr. Vanik, That develops. 

The CHarrMan. I mean they weren’t in sympathy with the law. 
That would pose quite a problem for this committee and the Senate of 
the United States. But you can evaluate, I suppose to some extent, 
after a man has served a period of time in what directions his 
sympathies lie in relation to the laws that he is to administer. 
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Mr. Vanix. That is right. 

The CuarrMan. Many a law has been circumvented by an appoint- 
ment of people who do not believe in the law itself. I can cite a num- 
ber of instances as long as your arm, but I don’t think anyone that I 
recall has ever testified—and I have been on this committee a long 
time and have considered a lot of appointments up here—has ever said 
flatly, “Iam not in sympathy with the law that I am appointed to ad- 
minister.” I think that would pose quite a question, and I think you 
do pose a good question. 

Senator Porrerr. In fairness, I think we have had many times com- 
missioners come before the committee and recommend changes in laws. 

The Cuarrman. And I think the record should show that the Fed- 
eral Power Commission in their annual report submitted some recom- 
mendations for changes in laws. I don’t know how many, but I under- 
stand that those recommendations are tied up in the budget. 

Senator Corron. I hadn’t quite concluded. I would like to say that 
I am not sure that I quite understand the connotation of your word 
“sympathy.” I am sure that any public official who is sworn to en- 
force the law should respect the aw as long as he is enforcing it and 
should enforce it faithfully and to the best of his ability. But if the 
day ever comes when we only appoint men to public commissions who 
are going to say first, “I will subordinate my own convictions and be- 
lieve in everything,” then that day we are going to appoint a lot of 
weaklings. 

Perhaps you and I don’t interpret that word “sympathy” the same. 
I think every member should respect the law and should enforce it 
with sincerity and with honesty of purpose. But he doesn’t neces- 
sarily have to believe in it, and if he doesn’t believe in it I don’t believe 
he should have to resign or subordinate his views. 

Mr. Vantk. But we don’t have to reconfirm him. As has been 
ointed out, this Commission is an arm of the Congress of the United 
tates. Congress has spoken. It has set upalaw. I think that it is 

certainly not asking too much to ask that person to carry out his 
mandate. 

Senator Corron. Congress has spoken just the opposite. A ma- 
jority of the Congress has expressed its lack of sympathy in that law. 
The President vetoed their expression. So that this matter is a matter 
of opinion. 

Mr. Vantx. The legal effect of everything that transpired is just 
nil. 

Senator Corron. We are speaking now about a man’s mental atti- 
tude and whether he has the integrity and good faith to serve on this 
Commission. Because this man does not believe in this law and has 
said so, therefore you really feel that he has indicated bad faith. 

Mr. Vantx. I have said that he has indicated a lack of qualification 
for the office. 

Senator Corron. Thank you, Mr. Chairman. 

The Cuamman. There have been some members, some people sug- 
gested for commissions which are arms of Congress by many Presi- 
dents, who have said by letter and publicly that they wanted to dis- 
qualify themselves for that appointment on the basis that they didn’t 
quite agree with what Congress had said on a particular matter; 
somewhat like a judge who voluntarily withdraws himself in a partic- 
ular case. 
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Mr. Vantk. That is exactly what a court would do. 

The Cuarrman. The Senator from Michigan. 

Senator Porrer. It happens that I happen to agree with your posi- 
tion as far as the Natural Gas Act is concerned. 

I find that I am in a minority not only on the committee but in the 
Senate. That has been proven twice, at least, since I have been in 
Congress. However, I disagree with the position of the Chairman of 
the Federal Power Commission at this time concerning the Harris 
bill in the House. Earlier we had the Fulbright bill here. But my 
disagreement with Chairman Kuykendall on that score doesn’t affect 
my opinion of him as a public official. I assume that he is conscien- 
tious in his own determination of what he thinks the law should be. 
I find that he has some very potent support for that opinion here in 
the Congress. 

As Senator Cotton has mentioned, this bill has been passed twice 
and vetoed by the President both times, once by President Truman 
and once by President Eisenhower. But the fact still remains that 
bere you have an agency of the Congress, which the Federal Power 
Commission is, and I would assume that if he came out and recom- 
mended our position that he would be chastized just as much or prob- 
ably more so, and I am inclined to think by even more potent weapons 
than you or I in both the House and the Senate. 

Recognizing a realistic situation, a man has to make decisions on 
something that is extremely controversial. It happens in this case 
that I thoroughly disagree with his position. But by the same token 
I don’t question his integrity and I don’t question his judgment or 
his ability to hold that public trust. 

While I may disagree with him personally, I recognize that what- 
ever decision he might make, unless he crawled in a hole and stayed 
there—which would certainly disqualify him for that position—that 
he would be under the same type of criticism that you and I would 
have on this particular bill. 

So I think people like you and me, as realistic people, have a public 
trust. I think we have to fight the issue. But if the time comes that 
those of us with a public trust can’t have honest differences of opinion 
without personalities being suffered, I think that will be a time that 
isextremely dangerous to free government. 

While I thoroughly disagree with Chairman Kuykendall’s position 
on the natural-gas bill, I recognize not only his right to hold that posi- 
tion but also the fact that we have in this Government of ours a pretty 
good way of representing the public. You and I have been on the 
losing side as far as the natural-gas bill is concerned. I hope that 
some day the public will be informed enough about it so that there will 
be more of us to take that position. 

The CuarrMan. It is now the law. 

Senator Porrer. I think we cannot chastize a public official who 
disagrees with us. I would certainly hate to have my colleagues on 
the committee who disagree with me do so. I still respect their in- 
—_ and judgment and I would do the same thing with a public 
official. 

The Cratrman. I think the Congressman is trying to point out 
that the Chairman of the Commission must administer to the best of 
his ability the law as it is. He is trying to point out—I am not pass- 
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ing on the facts—that the Chairman of the Federal Power Commis- 
sion is not administering the law as it now is, but as he thinks the law 
should be. 

Senator Porrrr. I think Senator Schoeppel and Senator Yar- 
borough would say that he is carrying out the law. 

“Mr. Vanix. I would say that the record is replete with evidence 
that they ‘haven’t tried; that he has not tried to administer the law 
as itis. 

Senator Porrm. ‘To my interpretation; I would agree with you. 

Mr. Vantx. If a man has failed to try to exercise the authority 
with which he is vested, then that is a dereliction of duty which dis- 
qualifies him for further reappointment and confirmation. 

Senator Porrer. I would ve unfair if I didn’t say that I assume 
that many people, in Congress and outside, feel that he is fair in his 
Tore of the law. 

he CuAteman. We have to go on. 

Senator Lavscue. Thank you very much. 

The Cuatrrman. Thank you, Congressman. 

Are there any further questions? 

If not, we have two other Congressmen here, Congressman Ullman 
and Congressman Zablocki. 

Mr. Zasvocki. With your kind permission, I would be happy to just 
file, simee we have to get back to the House. I would like to file my 
statement with the clerk. 

The Cuairman. Do you wish to make-a brief statement? We 
would be glad to hear from you. 


STATEMENT OF HON. CLEMENT J. ZABLOCKI, A REPRESENTATIVE 
IN CONGRESS FROM THE FOURTH DISTRICT OF THE STATE OF 
WISCONSIN 


Mr. Zastocks. Mr. Chairman, my statement is very brief. 

Mr. Chairman and members of the committee, my name is Clement 
J. Zablocki, a Member of the House of Representatives from the 
Fourth District of Wisconsin. 

In the interest of consumers, I wish to submit a statement in opposi- 
tion to the confirmation of Jerome K. Kuykendall to be a member of 
the Federal Power Commission. 

The hearings held before your committee in 1953, as well as the 
record of other hearings held before Senate committees, indicate, I 
believe, that Mr, Kuykendall’s appointment will not be in the public 
interest. 

Prior to his:original. appointment to the FPC, he had a record of 
representing the Western Gas Co. and other utilities in rate cases 
before the Washington Public Service Commission. His activities 
in these instances, as an attorney for utility companies, were in con- 
flict with,the interests of the consumers. 

Since his, original appointment to the FPG@.in 1953, his record of 
safegpuarding the public interest—and the interests of the consumers— 
has been very poor. 

In 1954, in testifying before the Joint Atomic Energy Committee, 
he withheld information that the Federal Power Commission ex- 
amined the Dixon-Y ates contract and found it deficient. 
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He has been an outspoken opponent of the proposal to construct a 
Federal dam in Hells Canyon. As a matter of fact, earlier this year 
as a member of the FPC he again withheld information vitally af- 
fecting the public interest. In this particular instance, he withheld a 
letter from Interior Secretary Fred Seaton, in which the Secretary 
expressed himself in favor of a high Pleasant Valley Dam. 

It has been reported that Mr. Kuykendall went even further than 
this, by prevailing upon the White House to pencil out Secretary 
Seaton’s s proposal concerning the dam, When the letter was finally 
published, it contained no change in the administration’s so-called 
partnership policy. The part of the letter concerning the high 
Pleasant Valley Dam which appeared in the original version sent 
to Mr. Kuykendall was deleted by the time the letter was published. 

These activities do not become a Federal official entrusted with the 
grave responsibility of membership on the Federal Power Commis- 
sion. They show an amazing lack of concern for the public good. 

There is one more point I would like to make. It has been charged 
that, under Mr. Kuykendall, the Federal Power Commission has tried 
to evade its responsibility for the regulation of natural gas price at 
the wellhead. This attitude of trying to evade the responsibility 
placed upon the FPC by Congress should not be tolerated. 

It ignores and attempts to frustrate congressional intent of safe- 
guar ding the interest of natural gas consumers. 

On the basis of Mr. Kuykendall’s record, I respectfully urge your 
committee to reject his nomination to be a member of the Federal 
Power Commission. 

As part of my testimony, Mr. Chairman, I ask to include an edi- 
torial which appeared in the Milwaukee Journal on Wednesday, May 
29, 1957, entitled “Natural Gas Bill Falters.” I particularly want to 
call the attention of the committee to the last two paragraphs of the 


editorial : 
[From the Milwaukee Journal, May 29, 1957] 


Naturat GAs BIL FALTERS 


It is the good luck of gas consumers that the latest bill to ease or remove con- 
trols on natural gas production may never get out of House committee and, even 
if it does, may not muster enough votes for passage. 

Ironically, the reason lies with the administration which, in the person of 
President Eisenhower, said last year it believed in the principles of the Harris 
bill, which the President vetoed. The veto came because the President found’ 
that the bill had been passed as a result of “arrogant” lobbying by gas producers. 

This year the administration came in with a proposed amendment to the Harris 
bill. It changes the words “shall not” to “may” in a section. which refers te 
consideration by the Federal Power Commission of a producer’s cost, in “deter- 
mining the reasonable market price” he is allowed to charge. 

Nobody likes the amendment. Opponents of any easing of FPC powers of 
regulation say that the Commission wouldn’t use regulatory powers that were 
merely optional. The advocates of lifting Federal regulation argue that no 
Government body would miss the chance to regulate if it could. 

The latter position hardly seems true in the case of the FPC. It has steadily 
opposed regulating producer's prices—at least the majority of present members 
have. Witness, for instance, an amazing bit of recent testimony by Jerome K. 
Kuykendall, Chairman of the FPC. When asked by the administration to draft 
a gas bill, he reluctantly told a House committee, he called in three industry 
representatives to help. He didn’t call in consumer representatives, he said, 
because he didn’t know any organizations opposing the bill. 

Anyhow, prospects of the natural gas bill look dim, at least as of now. That’s 
a bright prospect for gas consumers. 
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The Cuarrman. Are there any questions of the Congressman ? 

Senator ScHorrre.. I would like to ask the Congressman a question. 
The letter that you referred to, was that with reference to tax writeoff ? 

Mr. Zaxnvocki. It was Seeretary Seaton’s letter to the FPC, relat- 
ing to a delay in FPC action on the application of the Pacific North- 
west Power Co. 

Senator Scuorrre,. That is what you were referring to? 

Mr. Zasiockt. Yes, sir. 

Senator Porrer. I think in your statement you mentioned the fact 
that Secretary Seaton recommended Hells Canyon Dam. 

The Cuatrman. He meant the tax amortization. 

Mr. Zasiocki. I am sorry. It was my error. I meant the Pleas- 
ant Valley Dam on Snake River. 

Senator Porrrr. So the record would be straight 
noe CuarrMan. I wish Seaton had recommended the Hells Canyon 

am. 

Mr. Zastocki. He did not recommend it. I am very happy to have 
that clarification. 

The Cuarrman. We might have some converts. 

Senator Scuoerret. I am glad to have the record corrected. I was 
sure that was an inadvertence. 

The Cuarrman. Senator Lausche? 

Senator Lauscue. No, sir. 

The Cuatrman. Thank you very much. 

. We have more matters on the floor. We will have to recess the hear- 
ing. Unfortunately the committee is starting tomorrow a very im- 
portant nesting on the whole matter of foreign commerce and interna- 
tional trade. I can’t see any possibility of resuming these hearings 
until sometime the early part of next week, depending on when we 
can get together. My colleague, the Senator from Washington, wants 
to testify at some length. Congressman Ullman, of Oregon, who 
couldn’t be heard today, wants to testify at some length. And we have 
outside witnesses, 7 or 8, representing REA’s and farm organizations, 
the Grange, the Farmers Union, public power groups and public 
utility groups. Some of them cannot be here, because they come from 
long distances, until at least Monday or Tuesday. I am checking 
with them to get them here at the earliest possible moment. I want the 
record to show that I discussed this informally with Chairman Kuyken- 
dall and he thoroughly understands that situation. Members of the 
committee, of course, will have, I am sure, many questions to ask Mr. 
Kuykendall when he appears after the other witnesses have testified. 
We will recess the commitee until the call of the Chair. 

(Thereupon, at 12:12 p. m., the committee was adjourned, to recon- 
vene at the call of the Chair.) 











RENOMINATION OF JEROME K. KUYKENDALL TO 
FEDERAL POWER COMMISSION 


TUESDAY, JUNE 25, 1957 


Unitep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 


Washington, D. C. 


The committee met at 10:40 a. m., pursuant to notice, in room G—16, 
United States Capitol, Warren G. Magnuson, chairman of the com- 
mittee, presiding. 

The CHarrmMan. The committee will come to order. 

Some of the other Senators will be along later. 

Congressman Ullman, we will be glad to hear from you. 

Congressman Al Ullman. 


You have a written statement here ? 


STATEMENT OF HON. AL ULLMAN, A REPRESENTATIVE IN THE 
CONGRESS FROM THE STATE OF OREGON 


Mr. Uttman. Yes, sir; I have, Mr. Chairman. 

First, I would like to express my appreciation for the opportunity 
toappear here. I have been rather consistent in my opposition to Mr. 
Kuykendall. I opposed him in his original nomimation, because of 
his close associations with the former Governor of the State of Wash- 
ington, Arthur Langlie, who as the chairman knows, was no stanch 
supporter of Hells Canyon. 

The Cuarrman. Yes, I found that out last fall. 

Mr. Uxtiman. The duties of the Federal Power Commission, as 
set forth in the Federal Power Act, are many. Iam certain, however, 
that all would agree that one of the most important duties is the 
supervision which must be exercised over the construction of all li- 
censed non-Federal projects to insure that approved plans are fol- 
lowed and that safe and adequate structures result. Part one of the 
Federal Power Act specifically states that the Commission shall have 
authority to issue licenses. However, the duty of the Commission 
does not end there. For the Commission is equally charged with 'the 
responsibility of supervising the implementation of provisions of 
licenses granted. 

I know that the members of this committee have already heard ex- 
tensive testimony concerning the failure of the present Chairman.of 
the Federal Power Commission to support a program of compre- 
hensive development of our water resources. However, I would like 
to pay particular attention in. my testimony to the failure of Mr. 
Kuykendall to fulfill the Commission’s investigatory and supervisory 
duties. I believe that Mr. Kuykendall’s negligence in the perform- 
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ance of this duty is an adequate reason why he should not be confirmed 
. Chairman of the Federal Power Commission for another 5-year 
rm. 

Mr. Chairman, on February 25, 1957, a flash flood wrought extensive 
damage to a section of the Second Congressional District of Oregon. 
Particularly hard hit by this flood was the Brownlee Dam project 
which was being constructed by the Idaho Power Co. on the Snake 
River. The project works were inundated, the company cofferdams 
breached and the river returned to its old channel. Incidentally, the 
river is still in its old channel and the water has never been rediverted. 
During this flood, the company’s diversion tunnel, which had been 
built to divert the river around the worksite, was unable to handle the 
flow of the Snake which at that time was estimated at 65,000 cubie 
feet per second. 

The inundation of the dam site area and the inability of the di- 
version tunnel to handle this flow prompted me to wire Mr. Kuyken- 
dall ‘requesting information concerning extensive flooding at Brown- 
lee. I asked Mr. Kuykendall for information concerninng the ex- 
tent of the damage at the Brownlee dam site, the cost of such dam- 
age, the delay in construction and the possibility of whether faulty 
construction techniques were involved. 

In response to my telegram I received a letter from Chairman 
Kuykendall dated March 4, 1957. I think this letter of great im- 
portance, and ask that the text be made part of the record. 

The Cuatrman. Without objection, it will be included. 

May I interrupt there?) The Chairman of the Power Commission 
also sent me, as chairman of this committee, a letter on this. I do not 
know whether the two letters are the same or not, but we will have 
‘the staff check it. We ought to put that letter in the record too. 
That letter was delivered to me here about 10 days ago, I believe. 

Senator Purrenrt. Mr. Chairman, may I suggest, since the witness 
is going to have it put in the record anyway, if he has it with him, 
that we might have the whole letter read, since you only cite excerpts 
here. 

Mr. Utiman. The letter is included as Appendix A. 

The Cuarrman. The letter is right here, Appendix A of his testi- 
mony. . 

rides PurTe..t. We do not get these until we sit down. We have 
no chance of looking at. them, although I believe under the reorganiza- 
tion act, we are supposed to get testimony 24 hours before the hear- 
ings, so that I have no way of knowing whether it is here or not un- 
til somebody calls my attention to it. 

The Cuarrman. The letter is an appendix of the record. 

Mr. Uximan. I scattered testimony around but apparently the 
committee did not get copies. In particular I would like to draw the 
attention of the members of this committee, to the statement made by 
Mr. Kuykendall in this letter that— 


no faulty construction techniques or design or safety standards were involved. 


During the hearings held by the Federal Power Commission on the 
license application of the Idaho Power Co., various exhibits were 
mibmittsed One such exhibit was exhibit No. 37-B, which is a de- 
‘sign drawing of the Brownlee project and which shows the diversion 
tunnel with an internal diameter of 44 feet. It was during these same 
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hearings that Mr. E. A. Woodhead, the chief engineer,of the power 
company, was asked the following question; 


How much have you been planning to let pass during the flood season, in your 
planning? 


To this query Mr. Woodhead replied : 


A total of 78,000 cubic feet per second. That is the basis upon which we have 
designed. However, that is not all we could pass. 

(That is p. 5218, transcript of hearings before the Federal, Power 
Commission.) 

On page 5261, Mr. Woodhead pointed out that the maximum level of 
floodwaters which would permit continued construction work during 
flood period would be a flow up to 105,000 cubic feet per second, Pre- 
sumably, this testimony was based on the “planned” ability of the di- 
version tunnel and cofferdams which Mr. Kuykendall refers to when 
he wrote in his March 4 letter to me: 

The diversion tunnel and ecofferdams were planned to handle flows up to 
60,000 second-feet which were expected to occur once in 4 years. 

In other words, the Idaho Power Co. stated during these hearings 
that they would build a diversion tunnel of a certain size and that 
they would construct facilities which would handle flows in excess 
of the flow which occurred during the February 25 flash flood. They 
were licensed to construct such facilities. ‘Mr. Kuykendall in his letter 
dated March 4 stated that the constructed facilities contained no faulty 
construction techniques and that no design or safety standards were 
involved. 

Yet, certain progress reports of the Federal Power Commission’s 
San Francisco regional office raise certain questions concerning the 
exactness with which approved design standards were being followed. 
The report for June 1956 submitted on September 19, 1956, by the 
supervising hydraulic engineer in the San Francisco office states: 

The diversion tunnel is now being excavated to a 4-foot lower invert elevation 
than originally planned to increase its capacity. 

The report does not state what the original planned capacity and 
dimension of the tunnel had been, nor are figures given on what the 
capacity and dimension would be with the additional elevation. 

The report by the same engineer for July 1956, which was also 
submitted on September 19, 1956, also has a very interesting section: 

Although the diversion of the river is lagging behind original schedule, an 
all-out effort is being made to accomplish it as quickly as possible * * *. The 
diversion tunnel is being excavated to a 4 foot lower invert elevation than 
originally planned to increase its capacity. It is now estimated that diversion 
will take place in September. 

Again there is no information on either dimension or capacity. 
Nor is there any statement as to whether the additional capacity was 
requested by the Federal Power Commission supervising engineer or 
whether it was volunteered by the company. 

The monthly reports of the Federal Power Commission do not 
indicate that any field inspections of the Brownlee project works 
were made between July 29 and December 17, 1956. The monthly re- 
ports filed during this period presumably relied entirely on informa- 
tion supplied by the company. Not until the monthly report for 
February 1957 did the Federal Power Commission indicate that the 
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diversion tunnel was not what it was supposed to have been. In that 
report, covering the period to February 24, 1957, and based on a site 
inspection on February 19 and 20, which was just prior to the flood, 
the supervising engineer states : 

The project is being constructed according to the approved plans with the 
exception of the constructed diversion tunnel * * * The engineer in charge of 
this project is currently making a field inspection of this project and will dis- 
cuss the tunnel deviation from the approved plans with licensee and determine 
if an application for amendment to license is required. 

Mr. Chairman, it is true that this report was probably not received 
in the Washington office until some time after Mr. Kuykendall’s March 
4 letter. However, there can be little doubt that the information in- 
cluded in the report was available to Chairman Kuykendall when he 
prepared a response to my telegram. Obviously, in answering a 
telegram from a Congressman, he would consult with the people in the 
field before making his answer. 

Mr. Kuykendall’s letter refers to the inspection made by the report- 
ing engineer on February 19 and 20 and to the flow of the river on 
those dates. The letter also refers to events subsequent to those dates, 
which must have been ascertained through a communication with the 
San Francisco office. In other words, the deviation of the diversion 
tunnel from the “approved plans” must have been made known to the 

‘Chairman’s office. Mr. Kuykendall significantly did not say whether 
the plans for the construction of a diversion tunnel able to carry that 
flow had actually been carry out. 

The next field trip to the dam site was made by the Commission 
engineer in charge on March 25. This engineer, Mr. W. A. Froggatt, 
was one of the witnesses who, during the Commission hearings, sub- 
mitted designs for the project works at Brownlee. In his March 25 
report, Mr. Froggatt wasted few words on the matter of the devia- 
tion in tunnel specifications. He stated: 

During the engineer in charge, Licensed Projects Section, field inspection he 
instructed licensee’s representatives to file revised exhibits for the Brownlee 
project. 

Apparently, Mr. Froggatt asked the company to change their ex- 
hibits.to conform with their deviation from the previously approved 
design exhibits. It was too late to change the construction of the 
tunnel and so all that was asked of the company was that they change 
their exhibits. 

It seems all to evident that the Commission had performed far less 

than an independent, up-to-date inspection check—such an inspection 
as they are required to make under the provisions of the Federal Pow- 
er Act. I know that I need not point out to the members of this 
-committee the importance of such an inspection, for it is elementary 
that once a feature of the project works has been completed, little 
can be done to bring it back into line with the original approved plans. 
Such a change and such a deviation can only be rectified during an 
early phase of construction. 

It was with such a background, and with already serious doubts as 
to the manner in which the Commission was conducting itself concern- 
ing the Brownlee construction project, that I received a second letter 
‘from Chairman Kuykendall dated May 6, 1957. Certainly this letter 
sheds ‘considerably more light on the magnitude of the deviation at 
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Brownlee. However, it does more than that, for it indicates certain 
inconsistencies with the reports of the inspection engineers. I ask 
that this second letter from Mr. Kuykendall be made a part of the 
record. It comprises appendix B of my statement. 

Mr. CuatrMANn. Without objection, it is so ordered. 

Mr. Utitman. However, I would like to draw particular attention 
to certain passages of that letter. 

Mr. Kuykendall writes: 

Subsequent to the date of my letter (of March 4) I have received additional 
information regarding the construction operations at the Brownlee development. 
Our San Francisco regional office has advised that changes in the design of 
Brownlee have been proposed by the licensee (Idaho Power Co.) and that the 
licensee is now preparing revised exhibits showing the changes contemplated. 

With particular reference to the diversion tunnel, Chairman 
Kuykendall offers the following explanation: 

It is now proposed that the diversion tunnel not be used as a permanent flood- 
control facility but that instead the flood-control sluiceway be located under the 
spillway section on the Oregon side. The 60,000 cubic feet per second capacity, 
as shown on the approved plans for the diversion tunnel, was based on use of 
the tunnel as a permanent facility. However, in contemplation of relocating the 
permanent flood-control sluiceway under the spillway section, the licensee con- 
structed the diversion tunnel only with the capacity required during the construc- 
tion period. 

The diversion tunnel had been completed in October of 1956. Per- 
haps the company already “contemplated its use only as a temporary 
facility” at that time. If so, they somehow or other overlooked the 
need to inform the Commission. There is every indication that Mr. 
Kuykendall is attempting to cover up for the company and for the 
Commission’s failure to inspect this project. I might also point out 
at this time that these designs were approved only after lengthy hear- 
ings, with much discussion and questioning. They are now, however, 
being ignored in a most significant aspect. 

Furthermore, Mr. Kuykendall gave me no indication of the actual 
capacity of the constructed diversion tunnel. It is quite obvious, 
however, that contrary to Mr. Kuykendall’s assertion, the diversion 
tunnel did not have “the capacity required during the construction 
period.” It would, of course, be difficult to prove or disprove the 
chairman’s further assertion that— 
the cofferdams would have been breached during the February 1957 flood even 
if the diversion tunnel had been constructed to 60,000 cubie second feet capacity. 
However, it is worth noting that eyewitness accounts during the flood 
period claim that the tunnel’s capacity was around 25,000 cubic second- 
feet. I would also like to draw attention to a statement made by Mr. 
Gordon Fernald, Chief, Planning Branch, North Pacific Division, 
Corps of Engineers, Portland, Oreg. In response to a question I asked 
during hearings held on March 4 by the House Interior Subcommittee 
on Irrigation and Reclamation, Mr. Fernald stated that capacity of 
the diversion tunnel “was 25,000 cubic feet per second.” 

Mr. Kuykendall in his May 6 letter to me attempts to explain the 
nature of the changes now proposed by the company, allegedly as a 
result of further engineering studies. However, his letter does not 
adequately explain the abandonment of the diversion tunnel nor does 
it explain this heretofore unrevealed inadequacy of the diversion tun- 
nel—an inadequacy only disclosed during the February flood. 
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Mr. Chairman, at this point I think it important to gain some 
insight into the Idaho Power Co.’s plans for the tunnel and for con- 
trol of floods during construction. To do this, I would like to draw 
attention to several newspaper reports which appeared in local papers 
in the Hells Canyon area. 

In a story datelined Hells Canyon (Special), by Staff Writer Wil- 
liam Lambert which appeared in the Oregonian on February 5, 1956, 
the statement was made: 

Before the floods of 1957, the dam’s builders expect the third cofferdam to be 
high enough and strong enough to hold back the Snake. 

This article was based on interviews with E. A. Woodhead, the 
engineer in charge of the project for Idaho Power Co., and Glenn C. 
Johnson, the engineer in charge for Morrison-Knudsen, the general 
contractor. A few weeks later, the Baker Democrat-Herald, a news- 
— in Baker, Oreg., quoted the assistant to the president of the 

daho Power Co., Robert Ball, as telling a chamber of commerce group 
at the dam site that— 


The water will enter the tunnel under pressure and the construction would be 
more than adequate to carry the flow of the Snake River for diversion purposes. 


As to the future use of the tunnel, Mr, Ball is quoted as saying— 


In the future we plan to use the diversion tunnel as a water supply for a fifth unit 
when peak powerloads are expected to be sharper. 

I submit that there is a considerable degree of difference between this 
statement and the statement made by Mr. Kuykendall in his May 6 
letter concerning the future use of the tunnel. 

On October 10, 1956, the Snake River was diverted from its old 
channel through the diversion channel. The Baker Democrat-Herald, 
referred to above, carried an article on October 13, 1956, which included 
in part the following: 

Snake River was diverted Friday from its centuries-old channel * * * . 
Cofferdams will bar the river from its accustomed bed. 

I have quoted at length from these newspapers because I believe they 
suggest that the Idaho Power Co. anticipated that the tunnel and coffer- 
dams would fully protect the construction site against the Snake 
River flow and that this anticipation was completely contrary to its 
later claims that it had “planned” to permit the flood to pass across the 
ae site. 

one of the monthly reports by the Federal Power Commission’s 
San Francisco Office engineers contain any information that the tun- 
nel was to be used for temporary construction purposes only. It 
would indeed be a stretch of one’s imagination to contend that the 
comment in the above-quoted February report (that the diversion 
tunnel was not being constructed in accordance with approved plans) 
stands as an adequate explanation. 

Mr. Chairman, I cannot help but reach the inevitable conclusion 
that these monthly reports are nearly useless if they have as their 
purpose the supplying of information to the Commission as to the 
compliance of licensee with designs approved for a licensed project. 

I cannot help but reach the equally inevitable conclusion that Mr. 
Kuykendall must have obtained the information contained in his May 
6 letter through a separate channel. Too many inconsistencies exist 
to legitimately contend that he received it from any regular monthly 
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report up to and including the March,1957-report. A review of the 
entire situation can only result in concluding that Mr. Kuykendall 
has relied heavily, and perhaps completely, on company information. 

Two particular instances illustrate the manner in which the Com- 
mission apparently has relied on the Idaho Power Co. for unverified 
information. Whether they have.done so by choice, by necessity or 
because of inadequate funds and staff are of very little relevance. If 
they have done so, they have been negligent in their duty and cer- 
tainly, in the last analysis, it is the Chairman who must bear the 
blame for such negligence. 

I wish to cite the concluding clause in the March report: 


This report was prepared from data obtained from licensee. 


This is the first report which specifically states the reliance on com- 
any data. Other reports, by referring to lack of inspection trips 
iatee the particular month covered, merely imply such reliance. 
One might speculate as to whether the Commission engineer feels that 
he may need an escape hatch should some of his information turn out 
to be erroneous as that cited by Mr. Kuykendall in his March 4 letter 
to me. 
Mr. Kuykendall in that same letter also refers to my specific in- 
quiry as to the damage by the flood at the Brownlee project works. 
He states— 


damage to the Brownless dam and project works was nominal. 


Mr. Kuykendall does not indicate the source of his information. 
However, it could only have been received from the power company— 
no Commission engineer had gone to the site between the time the 
river had returned to its old channel, undiverted by the tunnel, and 
the time he sent the letter to me. 

Mr. Chairman, I have dwelt at length on certain glaring incon- 
sistencies and certain obviously erroneous information. I think it 
indeed a serious incident when such erroneous information is given to 
a Congressman in response to a specific inquiry. 

However, I am more concerned at this time with the inescapable 
conclusion that the Federal Power Commission has indeed been lax 
in inspecting the project works of the Brownlee site. Great reliance 
has been given to company information. Little has been done to ob- 
tain such information by independent study as is required by the 
Commission. A glaring deviation from approved plans in an ex- 
tremely important. aspect: of the construction work has been allowed. 
No indication whatsoever has been given that such a deviation was ap- 
proved before it was actually made. Apparently the company never 
asked permission to make this deviation. Apparently the Federal 
Power Commission had no intention of forcing conformity to the 
earlier approved standards set forth in the licenses granted to the 
power company. The Commission, obligingly, only requires the 
power company to change its exhibits so as to conform to the deviation. 
This entire incident stands as a glaring example of negligence by the 
Federal Power Commission. 

I am also concerned over the fact that what has happened at Brown- 
lee has, in all likelihood, occurred at other project sites where construc- 
tion is being carried on by private power company licensees. Testi- 
mony given before the House Appropriations Subcommittee on 
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Independent Offices concerning the activities of the Federal Power 
Commission during the past fiscal year indicate that a substantial 
number of major projects had not been inspected as is required under 
the Federal Power Act. It may be that the Federal Power Com- 
mission is understaffed or that it does not have adequate travel allow- 
ances to carry out the inspections which the Federal Power Act re- 

uires of it. However, while the representatives of the Federal Power 
Coenihiteelol: appearing before the House Appropriations Subcom- 
mittee, admitted that construction work at many major projects was 
not being inspected, they did not request additional funds to be used 
for enlarging the staff and asked for only a very nominal increase in 
moneys to be expended for travel. If sucha need for additional funds 
does exist, Mr. Kuykendall has only compounded his dereliction of 
duty by failing to request adequate funds to carry out its required 
obligations. 

Thus, Mr. Chairman, I submit that Mr. Kuykendall, as Chairman 
of the Federal Power Commission, has failed to administer the Fed- 
eral Power Commission so as to insure that proper and thorough 
investigations of licensed project sites are carried on. I submit that 
such dereliction of duty is adequate reason why he should no longer 
be allowed to continue in his present position. 

The Cuarrman. Thank you, Congressman. Any questions? 

Senator Purrety. I have no questions. 

Senator Scuorpret. I have no questions. 

The CHatrrman. Thank you, we will put in the record these two 
letters and the staff will compare the letter sent to the committee and 
also put that in the record. 

(The letters follow :) 
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FEDERAL POWER COM MISSION, 
Washington, D. C., March 4, 1957. 
Project No. 1971 
Idaho Power Co. 
Hon. At ULLMAN, 
House of Representatives, Washington, D. C. 

DeaR Mr. ULLMAN: This is in response to your telegram of February 27, 1957, 
in which you request the Commission to make an immediate survey regarding 
flooding of the Brownlee project on the Snake River. 

An engineer from the Commission’s regional office at San Francisco last 
inspected the Brownlee development of project No. 1971 on February 19 and 20, 
1957, at which time the Snake River flow was about 14,000 second-feet and was 
being carried by the diversion tunnel bypassing the upstream and downstream 
cofferdams and dam site. 

The regional office has reported that rains occurred during the week of 
February 17 with snow on the ground and the Payette, Malheur, Weiser, Burnt 
and Powder Rivers (all joining the Snake River above Brownlee dam site) 
reached high stages thereafter. On February 24, the Snake River at Brownlee 
rose rapidly and early on February 25 the cofferdams were breached allowing 
part of the flow to pass through the working area. for the dam in an attempt to 
prevent flooding the highway in the reservoir area. The flow at this time was 
about 62,000 second-feet. The river continued to rise and reached 65,000 second- 
feet on February 26 and was expected to reach 70,000 second-feet February 27. 
This flood is one which has been equaled or exceeded 4 times during 32-year 
period of record for the Snake River at Oxbow (Brownlee). 

The diversion tunnel and cofferdams were planned to handle flows up to 
60,000 second-feet which were expected to occur once in 4 years. Prior to the 
flood, the core section of the Brownlee Dam had been completed up to an 
elevation of about 1,800 feet (at about streambed elevation) planned to be 
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reached in advance of spring floods which usually occur in April or May. 
Damage to the Brownlee Dam and project works was nominal. The breaches 
in the cofferdams will have to be repaired and the working area for the dam 
will have to be unwatered. The cost for such work is generally provided for 
on the assumption.that one such flood will o¢cur during the eonstruetion period. 
No delay of any consequence is anticipated because construction is being carried 
on for other parts of the project. 

No faulty construction techniques or design or safety standards were involved. 
Operations to handle such high flows were carried on in accordance with prede- 
termined plans. 

Construction operations during high river flows are a problem considered in 
any planned construction program and are not rare. For instance, cofferdams 
for the Federal Folsom project on the American River in California were damaged 
three times during the construction period. Damage also occurred during con- 
struction to facilities and works of the Federal Pine Flat project on the Kings 
River in California due to the November—December 1950 floods. 

Until such time as the dam site can be unwatered, it will not be known with 
certainty what costs will be incurred as a result of the flooding. However, the 
Commission San Francisco regional office had already planned another inspec- 
tion of the Brownlee development this month and we are keeping in close touch 
with the situation at the project. If you so desire, we shall be glad to furnish 
you with further information when it becomes available. 

Sincerely yours, 
JEROME K. KUYKENDALL, Chairman, 
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FEDERAL POWER COMMISSION, 
Washington, D. C., May 6, 1957. 
Project No. 1971, Idaho Power Co. 
Hon. AL ULLMAN, 
House of Representatives, 
Washington, D. C. 

DEAR Mr. ULLMAN: Reference is made to my letter dated March 4, 1957, con- 
cerning construction operations at the Idaho Power Co.’s Brownlee development 
during the flood of February 1957. 

Subsequent to the date of my letter I have received additional information 
regarding the construetion operations at the Brownlee development. Our San 
Francisco regional office has advised that chatiges in the design of Brownlee 
have been proposed by the licensee and that the licensee is now preparing revised 
exhibits showing the changes contemplated. 

It appears that the only substantial change the licensee is proposing is the 
relocation of the flood-control sluiceways to effect economy of construction and 
operation. This proposed change is the result of the usual practice of continu- 
ing engineering studies during construction to effect improvements in design 
fletail and to obtain economies of construction and operation by taking advan- 
tage of additional information which becomes available from time to time as 
construction progresses. In fact, the Commission order issued November 3, 
1955, approved certain design drawings for Brownlee subject to verification by 
model studies of the spillway design. 

The Brownlee design as indicated on the approved plans contemplated use of 
the diversion tunnel on the Idaho side of the river for control of river flows 
during construction as well as for later use as a permanent flood-control sluice- 
way. The license requires a sluiceway as a means of evacuating the reservoir 
pool for flood-control purposes as recommended by the Chief ‘of Engineers, United 
States Army. 

It is now proposed that the diversion tunnel not be used as a permanent flood- 
control facility but that instead the flood-control sluiceway be located under the 
spillway section on the Oregon side. The 60,000 cubic feet per second capacity, 
as shown on the approved plans for the diversion tunnel, was based on use of the 
tunnel as a permanent facility. However, in contemplation of relocating the 
permanent flood-control sluiceway under the spillway section the licensee con- 
structed the diversion tunnel only with the capacity required during the con- 
struction period. 
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As a matter of fact, the cofferdams would have been breached during the Feb- 
ruary 1957 flood even if the diversion tunnel had been eonstructed to 60,000 cubic 


feet per second capacity. 
Sincerely yours, 


JeroME K. KUYKENDALL, Chairman. 
Mr. Utitman. Thank you, Mr. Chairman, I appreciate it. 
The Cuarrman. Mr. Ellis; I note you have a prepared statement 
here. We will be glad to hear it and then you have several exhibits we 
will place in the record as they come along. 


STATEMENT OF CLYDE T. ELLIS, GENERAL MANAGER OF THE 
NATIONAL RURAL ELECTRIC COOPERATIVE ASSOCIATION 


Mr. Exuis. Mr. Chairman,.and, gentlemen of the committee, my 
name is Clyde T. Ellis.” Iam general manager of the National Rural 
Electric Cooperative Association, the national service organization 
representing about 92 percent of the operating rural electric coopera- 
tive systems of the country. These cooperatives, and a few power 
districts, which are also members of NRECA, serve about 4 million 
farm families and rural establishments in 43 States and Alaska. 

I am appearing before your committee today in opposition to the 
confirmation of Jerome K. Kuykendall as a member of the Federal 
Power Commission. This is the first time, I believe, that anyone rep- 
resenting the National Rural Electric Cooperative Association has 
ever appeared in apposition to confirmation of a Presidential appointee 
to such an independent agency as the Federal Power Commission. 

I need not dwell on the obvious fact that the rural electric coopera- 
tives which I represent and their 4 million member families, 13 million 
people, are vitally interested in and affected by the activities of the 
Federal Power Commission. 

Rural electric cooperatives are engaged primarily in distribution 
of electricity to farms, of which the privately owned power companies 
left about 90 percent unserved before the establishment of REA. 
They are therefore largely dependent on purchased wholesale power 
supply. This year they will be purchasing well over 20 billion kilo- 
watt-hours of electricity at an annual cost of some $150 million, of 
which approximately half will be purchased from privately owned 
power systems. Approximately one-third of the rural electrics pur- 
chase their wholesale supply requirements from the Federal wholesale 
power agencies. We generate about 15 percent of our requirements. 

With this tremendous fact in mind and recognizing that the power 
requirements of these rural electrics are doubling about every 5 years, 
their interest in the administration of the statutes under which the 
Federal] Power Commission operates is very clear. 

The rural electric cooperatives are interested first in the adminis- 
tration of part I of the Federal Power Act which establishes the Com- 
mission’s authority over hydroelectric power development. As orig- 
inally enacted in 1920, this act enabled the Commission to issue licenses 
for non-Federal hydroelectric development only if the project was 
best adapted to the comprehensive development of the waterway, 
established a preference for State or municipal over private develop- 
ment, provided that license’ terms should not exceed 50 years, and 
opened the way for the Government to take over and operate such 
projects at the end of the license period on payment to the licensee of 
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what amounted substantially to the remaining net investment. It 
also required the licensee, after the first 20 years, to accumulate 
an amortization reserve out of excess profits which would go to 
reduce the net investment. 

But the act did not provide only for the licensing of non-Federal 

rojects. Under section 7, it enabled the Commission to deny a 
anes if, in its judgment, the project should be develop by the United 
States and to recommend to Congress plans for such development. 
This provision was broadened in 1935, when the new Public Utility 
Act was enacted, in order to conform with the Federal river basin 
programs which were getting underway. Finally it was supple- 
mented by the 1938 Flood Control Act to enable the Commission to 
cooperate with the Corps of Engineers in assuring full development 
of hydroelectric power as part of such Federal programs. 

The rural electric cooperatives are primarily mterested in the admin- 
istration of this part of the Commission’s responsibility in the public 
interest because the development of the country’s hydroelectric power 
resources in accordance with the antimonopoly policy, or, preference 
clause, which the legislation embodies, is fundamental and has been 
found to provide the most effective assurance of low-cost electric 
power supply ; whether purchased from Federal developments or from 
privately owned power companies in the region. 

We feel that Mr. Kuykendall, in his 4 years as Chairman of the 
Federal Power Commission, has clearly demonstrated his lack of 
sympathy with the intent of Congress embodied in this part of the 

ederal Power Act. Instead, he has interpreted the law in such a 
way as to favor the very monopoly control of the Nation’s power 
supply against the fathers of the conservation movement, of which 
part I of the Federal Power Act is the child, so vigorously warned. 

I will note briefly the basis for this charge. 

First, there is the handling of the Idaho Power Co. application for 
a license to construct three inferior runt dams as a substitute for the 
proposed Federal high Hells Canyon Dam. In approving the issu- 
ance of a license to the company, Mr. Kuykendall violated the intent of 
the law in three ways: 

(1) He violated the intent of Congress that a project so approved “be 
best adapted to a comprehensive plan for improving or developing 
a waterway or waterways for the use or benefit of interstate or foreign 
commerce, for the improvement and utilization of waterpower develop- 
ment, and for other beneficial public uses, including recreational pur- 
poses” (Federal Power Act, sec. 10 (a) ). 

The record is replete with evidence, acknowledged by the Commis- 
sion itself, that the licensed development will reduce the power ob- 
tained from the Columbia Basin development by some half a million 
kilowatts. This is a great resource lost forever. That is, it will be if 
the smaller dams are constructed and the high one is not. But the 
important thing is that the law requires that the project be best 
adapted not to comprehensive development but to “a comprehensive 
plan for improving and developing” and the only comprehensive plan 
in existence was the main control plan of the Corps of Engineers which 
had the general approval of the Bureau of Reclamation and the Fed- 
eral Power Commission. The Eisenhower Secretaries of the Interior 
and Agriculture withdrew as intervenors against the Idaho Power Co. 
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application, but the administration never directed Interior's Bureau 
of Reclamation or the Corps of Engineers to repudiate the comprehen- 
sive plan on which the Government had spent millions of dollars. 

(2) Mr. Kuykendall violated the intent of the Congress by substi- 
tuting the criterion of maximum use of resources as a basis for ap- 
pearing the lesser projects. The very language of the act which I 

ave quoted was intended to prevent the cream-skimming approach 
which had frequently characterized private development and which 
farmers were very familiar with in the field of rural electrification 
in the days before the REA Act. It reverses the stand which the 
Federal Power Commission took in the 1930’s when it rejected a 
power company application for a lesser private development which 
would have displaced what is now the great Federal Grand Coulee 

roject. 

(3) Mr. Kuykendall violated the intent of Congress by substituting 
the phoney power-trust political argument that the Idaho Power Co. 
project. raed be built without cost to the taxpayers for the broad 
public purposes on the basis of which the Commission had the discre- 
tion under section 7 (b) of the act to recommend to Congress that the 
development which qualified as best adapted to the real comprehensive 
plan for development of the Columbia Basin “be undertaken by the 
United States itself.” Following, as it does, section 7 (a) which gives 
a preference to States and municipalities, there can be no serious 
question as to the place of prevention of monopoly among those public 
purposes. 

Second, there is the fact that Mr. Kuykendall, and a majority of 
the Commission under his chairmanship, have been conniving with 
the private power companies to enable them to secure what amounts 
to extensions of their license periods far beyond the 50-year maxi- 
mum period permitted under the act. This is enabling the com- 
panies to evade the enforcement of what has been known as the re- 
Ere provision of the act, long one of their main objections to 
taking Federal licenses. In doing this, Mr. Kuykendall and the 
Commission have actually been rewarding the companies for long 
operation of projects in violation of the law, that is where they vio- 
lated the law in not taking out licenses, requiring them to obtain 
licenses for such projects. Companies which have been recipients 
of such favors from the Commission include the Montana Power Co., 
the Pacific Gas & Electric Co., and subsidiaries of the Aluminum 
Company of America. Others are in line. How this deal is worked is 
for the company to come in with the proposal for an addition, maybe a 
relatively small addition, and then get what amounts to a new license 
period for all its old projects included. Thus the companies, by 

etting a license extending 50 years, not from the time they should 
Seas obtained a license in compliance of the law, but from this later 
date, are being rewarded for their noncompliance. 

Senator Purreti. Mr. Ellis, have you pointed out some of these 
cases in this appendage to your statement ? 

Mr. Exxis. No; I have not, but I am prepared to do it. 

Senator Purrei. I think it would be helpful if we could get some 
of these cases, if he would subsequently give us the information. 

Mr. Exuis. Mr. Chairman, I shall provide you a statement cover- 
ing cases on which this has happened, and listing some other appli- 
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cations pending for this place in the record, if it is agreeable to the 
chairman. 

(See appendix B, letter of Mr. Ellis, July 1, 1957.) 

Senator Purreiy. Any place, so long as we have it available. 

Mr, Enis. The rural electric cooperatives offer the most vigorous 
objection to continuing in: office a man who, as Chairman of the 
Federal Power Commission, has participated in and, if you will, led 
in such flagrant violations of the i purposes which Congress 
established to protect consumers, whether as individuals or as or- 
ganized groups, such as rural electric and municipal systems. 

So far I have been discussing only the interest of our members 
in the administration of part I of the Federal Power Act and the 
related provisions of the Flood Control Act of 1938, both affecting 
the public interest in waterpower development. But the rural elec- 
tric cooperatives have an equal interest in the administration of the 
later parts of the act, enacted in 1935 followimg the Federal Trade 
Commission disclosure of the evils which had resulted from power 
company and holding company thwarting of regulation by State 
commissions. In substance, the Federal Trade Commission revealed 
that while the private utilities were praising regulation as a pro- 
tector of consumers they were secretly destroying its effectiveness. 

The members of the National Rural Electric Cooperative Associa- 
tion purchase annually, as I have already shown, over 20 billion 
kilowatt-hours of wholesale power supply, about half from so-called 
regulated privately owned electric companies, the total cost reaching 
to more than $150 million a year, that is doubling every 5 years. The 
rates which they pay for this power supply from ooo companies 
are subject, in general, to State commission regulation but, where 
wholesale rates in interstate commerce are involved, the regulation 
of the Federal Power Commission under part ITI of the act plays a 
part. 

Our members have a great monetary interest, therefore, in the op- 
eration of this whole regulatory structure in such a way as to protect 
the interest of consumers in the lowest possible rates. And this in- 
terest of rural electric cooperatives in regulation which will assure 
low wholesale power rates involves the whole purpose of rural electric 
service which today is pointed toward very much larger consumption 
in the farm home and the farm operation. 

We have found that where there is a competitive Federal source 
of wholesale power supply in a region, wholesale power supply rates 
charged by private utilities to us come down well below that figure. 
But, whether this force is available or not, we want to see utility regu- 
lation so administered as to make the same low cost power supply 
available everywhere. 

I am attaching as part of my statement several resolutions adopted 
by the National Rural Electric Cooperative Association membership 
ponting out their position on full and comprehensive development 
y hydroelectric power resources in accordance with the antimonopoly 
preference clause. (Filed with the committee.) 

Now part II of the Federal Power Act, by enabling the Commission 
to establish and enforce a uniform system of accounts on a true-cost 
basis, and by enabling it to build up the necessary staff of experts 
to deal with the accountants and engineers and lawyers that the com- 
panies mobilize to thwart regulation in many cases, has provided 
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leadership and assistance vastly improving the effectiveness of State 
regulation. We are convinced that the dynamic leadership once typi- 
cal of the Commission must continue, particularly in the field of uni- 
form accounting, if the entire regulatory process is not to sink back 
into the condition exposed by the Federal Trade Commission. 

We of the rural a tric cooperatives feel that Mr. Kuykendall, in 
his 4 years as Chairman of the Federal Power Commission, has clearly 
demonstrated his lack of sympathy with the intent of Congress to 
cure the evils in the field of utility regulation as evidenc ed. by the 
enactment of the Public Utility Act of 1935 of which parts II and III 
of the Federal Power Act were title II. Instead, he has interpreted 
this part of the act in such a way as to weaken the force of uniform 
accounting and to open the way for the States to introduce variations, 
largely favored by the regulated companies, In order to provide the 
background, including the law supporting uniform accounting and 
its achievements, I am attaching as part of my statement a short “docu- 
ment entitled, “Background Analysis of Federal Power Commission 
Uniform Accounting Regulation.” It is exhibit No. 14. 

I cite as my basis for this charge particularly the decision of Mr. 
Kuykendall and a majority of the Commission as to electric utility 
accounting for the interest-free capital which the electric companies 
get at the expense of the taxpayers under quick amortization tax cer- 
tificates and his and their refusal to issue a rule requiring uniform 
accounting in this matter. 

Over a period of 12 years ending about 1950, the Commission’s en- 
forcement of uniform accounting on a cost basis resulted in the writing 
off the books of the power companies of about $1.6 billion of fictitious 

capital (watered stock), thereby eliminating this huge writeup from 
rate bases on which consumers were having to pay a return. The 
Commission’s failure to require uniform accounting, which would pre- 
vent the companies from adding the free capital obtained from Fed- 
eral taxpayers to their rate bases, will vin’ in restoring about the 
same unjustifiable burden to consumers that the Commission’s uniform 
system of accounts efforts formerly wrote off. 

Mr. Chairman, we have just had the significance of these quick amor- 
tization tax subsidies dramatically called to our attention through 
the grant of such a certificate to the Idaho Power Co. to help it finance 
the cost of the poor substitutes which Mr. Kuykendall and a majority 
of the Federal Power Commission have licensed it to build as a sub- 
stitute for the great high Federal Hells Canyon project. As the 
Commission’s chief accountant, Russell Rainwater, testified a few 
days ago before the Senate Antimonopoly Subcommittee, this will 
mean an immediate grant of interest-free capital to Idaho Power 
Co. totaling about $30 million which will ultimately cost Federal 
poe eat about $83 million and net the company’s stockholders about 

$339 million in windfall benefits. Of course, it costs the rate payers 
that difference between $83 million and $339 million. 

But we had previously had the full magnitude of this subsidy to 
the privately owned electric companies called 'to our attention by the 
report of the staff of the Joimt Committee on Internal Revenue Tax- 
ation submitted to the Senate by Senator Harry F. Byrd as chairman 
of the Senate Committee on Finance. 

Mr. Chairman, we are talking about a donation of $1.5 billion of 
interest-free capital to. the privately owned segment of the electric 
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power industry which, if the companies are permitted to include in 
their rate bases just as if they had obtained it from investors, will 
ultimately net the companies $5 billion of unearned gain at the ex- 
pense of consumers. I am attaching as part of my statement a resolu- 
tion adopted by the membership of the National Rural Electric 
Cooperative Association objecting to the granting of these interest- 
free loans to private power companies. 

Congress now has under consideration legislation which would pre- 
vent this subsidy to private power companies from continuing to 
grow, but to the extent of the figures I have just cited, it is already an 
accomplished fact. And, as purchasers of more than $150 million 
worth of power supply a year, with the figure growing by leaps and 
bounds, the farmers electric cooperatives consider it of the utmost 
importance for the Federal Power Commission to use its authority 
over accounting to require the $1.5 billion gift capital to be entered 
on the company books in such a manner that it cannot be legitimately 
claimed as a part of the rate bases on which consumers must pay a 
return of something like 6 percent in their rates. 

As I have already stated 

The CuarrMan. Mr. Ellis, just there, for the record, to sort of 
clear this up, your contention is that when this $1,500 million of 
capital is entered on the company’s books, that then when the com- 
pany applies for rates, that amount shows as cost of operation and 
therefore the rates are not reduced in ratio to what this interest-free 
or grant that is given to the companies? 

Mr. Exxis. I would say it this way 

The CuarrMan, You can pepbebiy put it better than I can. 

Mr. Exxis. (continuing). That when the companies are not re- 
quired to pay “X” millions of dollars of taxes, that capital is added 
into the capital structure and is added to the rate base, and even 
though it is interest-free to the companies, the companies are charg- 
ing the rate payers a rate of return on it. 

The CuarrmMan. Based upon that increase ? 

Mr. Exxis. Right. 

Senator Purrett. But isn’t it also true when you have this rapid 
amortization that one of the costs of operation is amortization, and 
after you have exhausted your amortization, say it is a 5-year period, 
that no longer appears as an operating expense and therefore is not 
used in the determination of costs for the further determination of 
rates? Is that not correct ? 

Mr. Exuts. No; it is not correct. 

Senator Purrety. Will you correct me? 

Mr. Exits. It is used until it is all washed out. 

Senator Purrety. That is right. 

Mr. Exxis. Over the 3314 period, or 50-year period, as the case may 
be, during that time the companies have had this interest-free loan 
and therefore get the benefits from it. But even though this capital 
which they get in the interest-free loan costs them nothing, they make 
the rate payers pay a fair rate of return on the basis of ‘this capital. 

Senator Purrety. But the cost of this amortization, Mr. Ellis, does 
not continue to be a cost of operation which it would be if they did 
not get accelerated amortization. I am not defending or attempting 
to defend or take any sides, I simply want. to get this picture right; 
but one of the costs operation is amortization. If you have a rapid 
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writeoff of amortization it does not appear after the amortization 
riod has ended, it does not appear as operating cost, is that correct / 
ou are not putting that in as operating cost so you reduce the cost 
of operation and therefore increase your profits and therefore deter- 
mine, on your 6 percent return, that is not one of the costs that the 
company can use as a cost to determine 6 percent return on invested 
capital ? 

Mr. Enis. That is correct. 

Senator Purrety. So that in the long run, while they get an im- 
mediate return in the period during which rapid amortization takes 
place, they subsequently have not that amount of amortization to 
charge as an operating cost and if it is not charged as an operating 
cost, their profits would increase by the amount that they did not have 
to charge off as an operating cost and the determination of rates is 
predicated upon profit, is it not, return on invested capital ? 

The Cuatrman. No; determination of rates? 

Senator Purre.i. Return on invested capital. 

The Cuarrman. It is on invested capital. 

Senator Purre... That is right. 

The Cuatrman. To get it in simple language, as I understand it, 
they do not write off this invested capital, this $1.5 billion, they keep 
it on their books as capital. 

Senator Purret.. That is right. 

The Cuatrman. And therefore it becomes still a basis for the estab- 
lishment of the rate. 

Senator Purret.. But in the charges that are made, for operation. 
one of the charges is amortization. Now if you have exhausted your 
amortization, you have no more amortization to charge as an operating 
cost and, therefore, it is not a part of your cost structure. Is that 
correct ? 

Mr. Euuis. That is true, but the company has had a tremendous 
amount of money interest-free in this period and once the benefits 
of these certificates go into the rate base, it is there for all time. 

Senator Purrent. We are talking about two different things, Mr. 
Ellis. 

Mr. Exxis. No. 

Senator Purrett. We are talking about interest-free money or 
charges that will be:levied for the cost of operation which is a factor 
determining what the rates will be, and one of the costs is amortiza- 
tion; a very substantial cost to the operation of many businesses, 
and if you have all of your amortization written off in a short period, 
you have no further amortization charge in your operating cost. Is 
that correct ¢ 

Mr. Exuts. That is true, but you have put the benefits of the inter- 
est-free loan, this capital accumulated out of it into the rate base 
and you are going to make people pay for all time under this setup 
a so-called fair rate of return on capital which costs the companies 
nothing. 

The private power company keeps two sets of books: One to show 
the rate payers, which has depreciation recorded on a straight-line 
basis; and one to show the tax collector, with depreciation recorded 
on an accelerated basis. Money collected from the rate payer, pre- 
sumably for the payment of taxes, is never paid to the tax collector 
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because of the way the FPC has determined these certificates would 
be handled. 

Senator Purretn. But if you didn’t have a rapid amortization, and 
again, I am not expressing any personal opinions as to rapid 
amortization of certificates, if you did not have rapid amortization, 
you would continue to have amortization of the facilities over a longer 
period of time and that would be an operating cost. 

Mr. Exits. That is true. 

As I have already stated, Mr. Kuykendall and a majority of the 
Commission have refused to issue the necessary rule to require elec- 
tric utilities to account for this huge grant from the taxpayers in 
such a manner as to prevent its multiplying into an even larger grant 
from the rate payers. Under the FPC ruling in docket No. R-159, 
February 8, 1957, Mr. Kuykendall and a majority of the Commission 
ruled that electric companies could, in effect, account for these quick 
amortization tax subsidies in any way permitted by their State com- 
missions. Despite the lack of Federal Power Commission leadership, 
three State commissions: Georgia, Pennsylvania, and Wisconsin have 
issued a rule which would protect the public interest in this matter. 

We deemed the matter of such importance to our member coopera- 
tives that I took the matter up with Chairman Kuykendall in a 
letter of June 10, 1955, in which I said, among other things: 

Since this whole matter—the handling of accelerated tax amortization certifi- 


cates—is of such vital interest to the rural electric systems, we are somewhat 


concerned at the delay in making arrangements more specific through the estab- 
lishment of accounting rules. * * * 


Mr. Kuykendall replied on June 22, 1955, that— 


* * * the Commission has considered that no accounting rules with respect 
to this matter should be issued for electric utilities. It is the practice of the 
Commission, however, to accept annual reports of electric utilities in which 
deferred tax accounting is reflected pursuant to orders of a State commission. 


These letters are all set out in full in my exhibit 13. 

This led to a further exchange of letters including my letter of 
April 18, 1956, in which I suggested to the Commission Chairman 
that the Federal Power Commission had apparently adopted a new 
principal of accounting so far as interest-free loans furnished electric 
utilities by Federal taxpayers were concerned. I said: 

In contrast with the former principle of “uniform accounting,” this new 


principle might be designated that of “substautially uniform accounting” or 
“uniform accounting to the extent permitted by State commissions.” 


Further, I said: 


You suggest that a review of 66 reporting companies reveals almost 90 per- 
cent of uniformity in this particular. Has the Federal Power Commission 
determined upon any percentage of uniformity below which the new standard 
would not be met? As I recall it, your previous letter indicated that only 40 
percent of these same 66 companies accounted for annual tax deferrals in general 
conformity with the requirements prescribed by the Commission for natural 
gas companies. 

For some reason, your satisfaction with “almost 90 percent of uniformity” 
reminds me of the old quip about an almost good egg. A housewife would 
hardly continue to buy eggs from a grocer who advertised that almost 90 percent 
of each dozen Were good eggs. 


I am attaching as part of my statement, exhibit 13, the full ex- 
change of correspondence between Mr. Kuykendall and myself on 
this issue. It seems to me to reveal clearly Mr. Kuykendall’s failure 
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to grasp, or lack of sympathy with, and therefore abuse of, the basic 
purposes which Congress sought to accomplish when it delegated to 
the Federal Power Commission extensive authority over electric power 
company accounting in the 1935 Public Utility Act. 

In order to give you an idea of the importance which the Com- 
mission itself attached to this accounting authority as a tool of effec- 
tive regulation, I quote briefly from a report issued by the Commission 
in 1950 summarizing the results of its accounting work. The Com- 
mission then said: 

Accounting, in a sense, is the backbone of public utility regulation. Certainly 
it is one of the most important, if not the most important, single instrument of 
regulation and of public utility financial control. We must depend upon account- 
ing processes and procedures to supply essential information as to the financial 
condition of the utility, the cost of its properties, its revenues, expenses, amount 
of securities outstanding, reasonableness of rates, etc. 

Accurate knowledge of these things is absolutely essential not only to wise 
regulation but for sound decisions of investors and others interested in public 
utility enterprises as well. Misleading information, on the other hand, is equally 
detrimental to the consuming and investing public (p. 2). 

We feel that Chairman Kuykendall’s failure to measure up to the 
standards of effective regulation in this field is particularly significant 
because the tremendous sums involved represent Federal grants and it 
is particularly the responsibility of the Federal regulatory agency— 
F PC—to set the accounting standards which would prevent the mis- 
use of these grants for ill-gotten gain by the privately owned recipi- 
ent public service monopolies. That is the proper function of regu- 
lation. 

It cannot be argued that Congress intended to allow the private 
companies to collect profits from consumers on these interest-free 
grants of capital. I think, rather, Congress intended by this quick 
amortization tax procedure to protect both stockholders and consumers 
against the results of investing capital in advance of the expansion of 
civilian power requirements. But the companies grabbed the oppor- 
tunity to use these subsidies solely for the benefit of the stockholders, 
some having even paid dividends to stockholders out of this tax- 
payers’ contribution; some having even paid the benefits out to stock- 
holders as a return of capital, tax free, so they have told their stock- 
holders, or at least one has, and it was up to regulatory commissions, 
particularly the Federal Power Commission, to render impossible 
such misuse of a Federal grant by companies which operate on a 
cost-plus basis and which enjoy a fixed return on their investment. 

Senator ScuorrreL. Mr. Chairman, I request we have for the rec- 
ord a list of the companies you say so operated and furnish for the 
record later on. 

Mr. Exuis. Yes, sir. (See appendix B, letter of Mr. Ellis, July 1, 
1957.) 

The Cuatrman. I think at this point we ought to put in section 
301 (a) and section 302 (a) of the act of 1935 which sets up the duty 
of the Federal Power Commission in these cases. 
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FEDERAL POWER ACT 


Parr. III—LicENSEES AND PuBLIc UTILITIES: PROCEDURAL AND ADMINISTRATIVE 
PROVISIONS 


ACCOUNTS, RECORDS, AND MEMORANDA 


Section 301. (a) Every licensee and public utility shall make, keep, and 
preserve for such periods, such accounts, records of cost-accounting procedures, 
correspondence, memoranda, papers, books, and other records as the Commission 
may by rules and regulations prescribe as necessary or appropriate for pur- 
poses of the administration of this Act, including accounts, records, and memo- 
randa of the generation, transmission, distribution, delivery, or sale of electric 
energy, the furnishing of services or facilities in connection therewith, and 
receipts and expenditures with respect to any of the foregoing: PROVIDED, 
HOWEVER, That nothing in this Act shall relieve any public utility from keep- 
ing any accounts, memoranda, or records which such public utility may be 
required to keep by or under authority of the laws of any State. The Commis- 
sion may prescribe a system of accounts to be kept by licensees and public 
utilities and may classify such licensees and public utilities and prescribe a 
system of accounts for each class. The Commission, after notice and opportu- 
nity for hearing, may determine by order the accounts in which particular 
outlays and receipts shall be entered, charged, or credited. The burden of proof 
to justify every accounting entry questioned by the Commission shall be on the 
person making, authorizing, or requiring such entry, and the Commission may 
suspend a charge or credit pending submission of satisfactory proof in support 
thereof. 


* * * * * ~ * 
RATES OF DEPRECIATION 


Sec. 302. (a) The Commission may, after hearing, require licensees and pub- 
lic utilities to carry a proper and adequate depreciation account in accordance 
with such rules, regulations, and forms of account as the Commission may pre- 
scribe. The Commission may, from time to time, ascertain and determine, and 
by order fix, the proper and adequate rates of depreciation of the several classes 
of property of each licensee and public utility. Each licensee and public utility 
shall conform its depreciation accounts to the rates so ascertained, determined, 
and fixed. The licensees and public utilities subject to the jurisdiction of the 
Commission shall not charge to operating expenses any depreciation charges on 
classes of property other than those prescribed by the Commission, or charge 
with respect to any class of property a percentage of depreciation other than 
that prescribed therefor by the Commission. No such licensee or public utility 
shall in any case include in any form under its operating or other expenses any 
depreciation or other charge or expenditure included elsewhere as a deprecia- 
tion charge or otherwise under its operating or other expenses. Nothing in this 
section shall limit the power of a State commission to determine in the exer- 
cise of its jurisdiction, with respect to any public utility, the percentage rate of 
depreciation to be allowed, as to any class of property of such public utility, 
or the composite depreciation rate, for the purpose of determining rates or 


charges. 

Mr. Exxis. Thank you, Mr. Chairman. 

The rural electric cooperatives which have such a large stake in the 
effective regulation intended by Congress, offer the most vigorous 
objection to continuing in office a man who, as Chairman of the Fed- 
eral Power Commission, has shown such lack of sympathy for the 
public purposes which Congress established to protect electric con- 
sumers and callous disregard of his pledge to always regulate in the 
public interest. 

As representatives of the Congress, the Chairman and other mem- 
bers of the Federal Power Commission have the responsibility to pro- 
tect the consumer’s interests and report with all frankness to the 
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Congress. In at least one instance the Chairman of the Federal Power 

Commission failed in this duty. This occurred during the time of the 

infamous Dixon- Yates deal. Attached is a copy of a resolution passed 

by the National Rural Electric Cooperative Association membership 

a up their stand in opposition to the Dixon- Yates deal (exhibit 
0, 2 


In November 1954 Mr. Kuykendall appeared before the Joint Com- 
mittee on Atomic Energy and testified that the Federal Power Com- 
mission’s Bureau of Law had not made any study or investigation into, 
or passed opinion on, the proposed Dixon- Yates contract when it was 
being processed by executive agencies. Two assistant general counsels 
of the Federal Power Commission’s Bureau of Law had, however, 
made studies of the proposed contract and seriously condemned it, had 
done so before that time, for its failure to protect the interests of the 
public and Government. 

One of the two counsel members of the Federal Power Commis- 
sion said : 

I have never reviewed a power contract wherein each and every provision is 
written in such fashion that one party has an absolute veto right wherever any 
adjustment or change is indicated and no provision is made for the resolving of 
a dispute. The contract gives the impression that the generating company dic- 
tated the terms and conditions of the contract and either AEC was inept or 
without any right or opportunity to insist on relative provisions which would 
spell out the representative rights and circumstances under which an adjust- 
ment might be justified and provide for a resolution of any differences that might 
arise through an established form of negotiation or arbitration. 

The time which has been available for review of the contract from the stand- 
point of its provisions has been entirely inadequate. There are many provisions 
of the contract which could be specified in support of the statement that the 
contract is all one sided but time would not permit the coordination and discus- 
sion of all such matters. 

And the concluding paragraph of the other counsel was equally 
critical of the Dixon- Yates contract. It said: 

Aside from minor questions of draftsmanship, the foregoing questions, arising 
from the limited and preliminary study which it has been possible to make, appear 
serious enough and numerous enough to cause grave apprehension that there are 
other questions and very substantial objections to the August 11 draft. It 
would seem reasonable to conclude that the immediate advantages from quick 
completion of the deal in these terms, to facilitate getting forward with certain 
parts of the construction before spring high water on the Mississippi, will be 
more than offset by the long-term substantial advantages to the Government 
of taking additional time to try to arrive at a better contract. And this is in 
addition to the grave question of legal authority for the contract under the Fed- 
eral income-tax provision of section 165 (b) of the Atomic Energy Act of 1954 
(enrolled ). 

This advice prepared by the two counsels was not revealed to the 
Members of Congress until 7 months later in July of 1955. Rather, 
they were told no study had been made. It appears that the Chairman 
of the Federal Power Commission wilfully withheld or suppressed 
vital information from the Congress, the Joint Committeee on Atomic 
Energy, and the public. 

The suppression of such information, the refusal to protect the 
public interest, the refusal to conduct the Federal Power Commission’s 
activities in accordance with the will and intent of the law, and the 
refusal to pass on pertinent information to the Congress—these facts 
in this one instance alone, would seem sufficient to disqualify any per- 
son for a position on a commission entrusted with protecting the 


public. 
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Mr, Chairman, in my statement I have tried to cover_as briefly as 
possible a few, examples of Mr. Kuykendall’s almost callous disregard 
of the fundamental purposes of the acts which, as Chairman of the 
Federal Power Commission, he was called upon to administer. I think 
all will agree that they reflect a consistent bias in favor of the public 
utility corporations which he is supposed to regulate and against the 
consumer interests which he is supposed to protect. . It is on this basis 
that I am appearing in opposition to the confirmation of Mr. Kuyken- 
dall to ther term on the Federal Power Commission, 

We feel that we must oppose his nomination because a much bigger 
issue is Involved than the public character of one man. That issue 
is whether Congress will let these quasi-legislative agencies gradually 
come under the control of the great private interests which they are 
set up to regulate. 

I cannot illustrate my meaning better than by calling attention 
to an incident. which happened after Congress, under pressure from 
farm interests, created 70 years ago the Interstate Commerce Commis- 
sion to regulate the railroads. 

Some of you may have read the address of Senator Joseph C. 
O’Mahoney delivered in Boston on the occasion of the 20th anniver- 
sary of the Boston College Law School—about 1949, I believe. He 
spoke on Collectivism and the Modern Lawyer. Particularly relevant 
to our discussion today is his reference to the battle behind the scenes 
to make regulatory boards and commissions “defenders of special 
interests rather than custodians of the public interest.” 

Senator O’Mahoney sharpened his point by a quotation from a 
letter written by Richard Olney, Massachusetts lawyer and later At- 
torney General under President Cleveland, to president Perkins of 
the Chicago, Burlington & Quincy Railroad. Perkins was disturbed 
lest the newly established Interstate Commerce Commission cause 
trouble for the railroads. He wrote Olney asking his advice on how 
to bring about the elimination of the Commission. Olney replied that 

“repeal of the Interstate Commerce Act would not be a wise thing 
to undertake.” I think this was about 1893 that the letter was written. 

Senator Purreiy. 1893? 

Mr. Extis. Yes, sir, I think so. 

He added: 


Further, the older such a commission gets to be, the more inclined it will be 
found to take the business and railroad view of things. It. thus becomes a sort 
of barrier between the railroad corporations and the people, and a sort of 
protection against hasty and crude legislation hostile to railroad interests * * * 
The part of wisdom is not to destroy the Commission, but wtilize it. 


Commenting on this quotation O'Mahoney said : 


It is one of the serious defects of modern government by boards or commissions, 
particularly when such a board or commission has discretionary powers, that the 
law itself may be changed merely by changing the personnel of the commission. 
A complacent member can easily fall into the habit of taking “the business view 
of things” as Mr. Olney expressed it. 

Mr. Chairman, we feel that effective regulation of the great inter- 
connected private power consortiums that span huge regions in this 
country is of such vital importance to the Nation as a whole in terms 
of both expansion of its economy and the standard of living it offers 
that we cannot stand silent and allow this to happen to the Federal 
Power Commission, if we can prevent it. 


93517—57—_—9 
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If these great private power groups should be allowed to capture 
the regulatory bodies, they could in effect allow the regulatory laws 
to stand on the books but effectively repeal them by administrative 
action. This might leave the people with no alternative in terms of the 
very vitality of our democracy but extension of public ownership 

We must not forget the warning of Gifford Pinchot, Governor of 
Pennsylvania, concerning the threat of private power monopoly in his 
message of 1925 transmitting the report of his Giant Power Survey 
to the State legislature, He said: 

It is almost impossible to imagine the force and intimacy with which such a 
monopoly will touch and affect, for good or evil, the life of every citizen * * * 

Nothing like this gigantic monopoly has ever appeared in the history of the 
world. Nothing has ever been imagined before that even remotely approaches 
it in the thorough-going, intimate, unceasing control it may exercise over the 
daily life of every human being within the web of its wires * * * 

In the near future electric energy and its products will be as essential, as ever 
present, and as prevasive as the air we breathe. The unregulated domination 
of such a necessity of life would give the holders of it a degree of personal, econo- 
mic, and political power over the average citizen which no free people could 
suffer and survive. 

Mr. Chairman, we urge that regulation can be effective only if ad- 
ministered by men who understand and are in sympathy with the 
true function of public utility regulation, whether the utility be a 
railroad, a water company, a telephone company, a gas company, or 
an electric power company. That function is to provide the necessary 
public participation in what are recognized as public businesses, 

The, United States Supreme Court said in 1873, in the leading case 
of Olcott v. Supervisors, as reported in 16 Wall., 695, a case involving 
a railroad: 

Whether the use of a railroad is a public or a private one depends in no meas- 
ure upon the question who constructed or who owns it. It has never been con- 
sidered a matter of any importance that the road was built by the agency of a 
private corporation. No matter who is the agent, the function performed is 
that of the State. Though the ownership is private, the use is public. 


This case has been cited with authority down through the years and 
is still the law. 

An attorney member of the last Hoover Commission Task Force on 
Water Resources and Power, Donald R. Richberg, testifying before 
the New York State Commission on Revision of the Public Service 
Commissions Law, summarized the status of such businesses under 
the law of the land as follows: 


1. The furnishing of public utility service is not a private business and those 
engaged in it are public agents performing a function of the State. 

2. This doctrine has been long established in the construction of public high- 
ways and the operation of railroads. 

3. Among the recognized bases for determining what is essentially a “public 
business” as distinguished from a “private business” are (1) public grants of 
privileges; (2) monopolistic restraints on competition; (3) economic dependence 
of the community on the service. 

4. Under modern conditions the furnishing of either transportation, communi- 
cation, light, heat, power, or water is essentially a “public business.” 


And I think Donald Richberg summarized it up very well. 

Conclusion; It is the consumer interest in adequate service at the 
lowest possible rates, as well as the interest of small investors as 
against dominant financier interest, that regulatory bodies have been 
set up to protect. Investment as such needs no protection because the 
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concept of a fair return from capital invested in utilities which operate 
cost-plus involves no more than is necessary to assure its ability to meet 
expansion requirements on an economical and efficient basis. 

our years ago, when Chairman Kuykendall appeared before this 
committee, he hid behind the cloak of lack of knowledge of the prob- 
lems—this is in response to questions—before the Commission to which 
he was about to be appointed. Today, he stands before this same 
committee upon broken promises to perform his duties in the public 
interest, entangled in the tentacles of the power trust, and indicted by 
the people of this great country. We hope and trust you will not 
confirm him. 

The Cuairman. Now, we will have all these exhibits available. I 
do not think we need to put them all in the record. There is a series 
of letters, a great number of which Mr. Ellis refers to in his testi- 
mony. We will not place all of these in the record, unless you wanted 
any particular one in the record. 

Mr. Exuis. Mr. Chairman, I think that it is not necessary to place 
in the record, if you prefer not to, the various resolutions 

The CuarrMan (interposing). All right. 

Mr. Extis (Continuing). Passed by the National Rural Electric Co- 
operative Association, covering these policies, but I would insist, the 
other two, that is, the exchange of correspondence is basic, and also I 
would like—it is not very long—to submit this background analysis, 
No. 14, that is the last one, of the Federal Power Commission uniform 
accounting regulation, because it is basic to the information of ac- 
counting as the backbone of regulation of the Federal Power Com- 
mission. 

The Cuairman. We will place in the record following Mr. Ellis’ 
testimony exhibits Nos. 13-1, 13-2, 13-3, 13-4, 13-5, 13-6, 13-7, 13-8, 
and then exhibit No. 14. 

(The documents referred to are as follows: ) 





Exursit No. 13-1 
JUNE 10, 1955. 
Mr. JEROME K. KUYKENDALL, 
Chairman, Federal Power Commission, 
Washington, D. 0. 

Dear Mr. KUYKENDALL: We are advised that no change in the accounting 
rules on the handling of accelerated tax amortization certificates has ever been 
made as far as electric utility companies are concerned. In opinion No. 264 dated 
December 3, 1953, the Commission stated that it was enunciating policy and 
would deal with the accounting phase later. 

Since this whole matter is of such vital interest to the rural electric systems, 
we are somewhat concerned at the delay in making arrangements more specific 
through the establishment of accounting rules. You will reeall that we ap- 
peared in opposition to any change in the accounting rules because we did not 
believe the private electric companies should be permitted to make windfall 
grestte out of amortization certificates because we believed that contrary to FPC 

ct. 

A majority of the Commission did not agree with our position, but it did 
promise that accounting rules would be established so that we and other eciti- 
zens could know clearly what protection the Commission intended to give 
electric consumers, 

We would appreciate your advising us about this matter. 

Sincerely, 


CriypE T. Erris, General Manager. 
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Exursit 13-2 


JUNE 22, 1955. 


Docket No. R-126. 


Mr. CybeE T. Eris, 
General Manager, National Rural 
Electric Cooperative Association, 
Washington, D.C. 

DEAR Mr. Etuis: In your letter of June 10, 1955, you refer to the Commis- 
sion’s opinion 264 in docket R-126 in the matter of treatment of Federal income 
taxes as affected by accelerated amortization. Inquiry is made of the Com- 
mission’s intentions as to issuance of accounting rules applicable to electric 
utilities in the matter of taxes related to accelerated amortization permitted 
under section 124A (new section 168) of the Internal Revenue Code. 

For the reasons indicated in opinion 264, particularly page 2, the Commission 
has considered that no accounting rules with respect to this matter should be 
issued for electric utilities. It is the practice of the Commission, however, to 
accept annual reports of electric utilities in which deferred tax accounting is 
reflected pursuant to orders of a State commission. 

Sincerely yours, 
JEROME K. KUYKENDALL, Chairman. 


Exuisit 13-3 


NATIONAL RURAL ELECTRIC COOPERATIVE ASSOCIATION, 
Washington, D. C., August 30, 1955. 
Mr. Jerome K. KUYKENDALL, 
Chairman, Federal Power Commission, 
Washington, D.C. 

DearR Mr. KUYKENDALL: I was astonished at the substance of your letter of 
June 22, 1955, replying to my inquiry with respect to the Commission’s plans for 
issuance of rules governing electric utility company accounting for accelerated 
tax amortization certificates. For it seems to me that the position of the Com- 
mission harks back to the days when consumer interests were allowed no access 
to the nature of the costs underlying the rates paid for utility service. 

Unquestionably, one of the greatest achievements of the Federal Power Com- 
mission following the expansion of its jurisdiction by the Public Utility Holding 
Company Act of 1935 was in the accounting field and the correlative publication 
of orderly statistics permitting public scrutiny of the cost basis for both rates 
and security issues. 

What had theretofore been hidden in darkness was brought into the light. This 
would have represented a powerful force for effective regulation of a public- 
service industry even if no further steps were taken to regulate rates and the 
issuance of securities. It resulted in the elimination of immense amounts of 
water from electric utility rate bases and improvement in depreciation policies. 
It established the foundation on which electric utilities were able to obtain much 
lower cost financing with resulting benefits to the public. 

The Commission, in its 20th annual report covering the fiscal year 1940, em- 
phasized “the importance of proper accounting in assuring the lowest possible 
electric rates.” Referring to the poor condition of the accounts of many utilities 
in which no sound breakdown of investment by departments or functons was 
possible, it said : 

“Such a condition was unhealthy for both investors and consumers. It pre- 
cluded the development of comparative cost standards, without which regulation 
became ineffective.” 

The Commission had previously pointed out that “the development of effective 
accounting control * * * is already proving of great service to operating com- 
panies interested in establishing the conduct of their business on the soundest 
possible basis, to institutional investors and underwriting houses interested in 
appraising the true financial condition of the utilities seeking financing, to all 
concerned with the interest of consumers and to investors themselves.” 

In its 1950 report on the reclassification and original cost of electric plant of 
public utilities and licensees, the Commission made similar statements with 
regard to the importance of its “intensive program of electric utility accounting 
reform.” It said that, “for the first time in the history of the industry, account- 
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ing of electric utilities engaged in interstate commerce is established, on’ the 
whole, on a uniform and sound basis.” 

The Commission referred to accounting as “the backbone of public utility 
regulation” and continued: “Certainly it is one of the most important, if not 
the most important, single instrument of regulation and of public utility financial 
control.” It referred to the specific recommendation of the Federal Trade 
Commission that an appropriate Federal agency be given “power to make and 
enforce regulations as to uniform accounting” in order to correct the financial 
manipulation of the past and to prevent its repetition in the future. 

Your letter, however, admits that in the vital matter of accounting for Federal 
income taxes as affected by accelerated tax amortization, the Commission is going 
to permit the uniform accounting established through the important test eases 
fought by the Commission in the 1940’s to deteriorate and the opportunities for 
financial manipulation to creep back in. 

This is the only interpretation which can be placed on your statement of 
the Commission’s position, ‘that no accounting rules with respect to this matter 
should be issued for electric utilities,” and your further statement that “it is the 
practice of the Commission * * * to accept annual reports of electric utilities 
in which deferred tax accounting is reflected pursuant to orders of a State 
commission.” 

This ends uniform accounting for this aspect of electric utility operations. 
For, of course, electric utilities accounting for Federal income taxes as affected 
by accelerated tax amortization under the Georgia commission’s rules may report 
differently from those accounting for the same financial factor under the New 
York commission’s requirements. 

To suggest the practical results, which will flow from the Commission’s per- 
mitting the first breach in uniform accounting by electric utilities, I will refer 
again to the Commission’s 1950 report on reclassification and original cost of 
electric plant, and particularly to its reference to the early case involving the 
Northwestern Electric Co., then operating in the States of Oregon and 
Washington. 

In that case the United States Supreme Court upheld the Commission’s refusal, 
among Other things, to include in the original cost of its electric plant interest 
and administrative costs which it had in the past charged to expenses and so 
collected from consumers. And the Wall Street Journal in reporting the Court’s 
decision referred to it as “Sound sense as well as sound law.” 

Actually, the Commission’s failure to provide for uniform accounting in the 
ease of the treatment of accelerated amortization will permit electric utilities 
to charge tax savings as tax expense. In other words, it will permit them to 
charge as costs what are not costs, thus deluding the public and contributing 
to the same kind of manipulation of costs to influence rate proceedings which 
the Commission once so successfully ruled out of regulatory procedure, 

The time will surely come when this quick amortization method of providing 
corporations with interest free capital at the expense of the public will be recog- 
nized as a scandal comparable in magnitude with the watering of utility company 
capitalization exposed by the Federal Trade Commission in its famous investi- 
gation of holding company practices. 

Such deterioration in the observance of sound regulatory procedure as your 
letter reveals raises the question whether consumers are not faced with the 
beginning of a backsliding toward a repetition of the 1920’s in which the 
regulated utility corporations so generously controlled the regulators. 

Sincerely, 
Ciype T. Exx.is, General Manager. 


ExHIBIT 13-4 
DECEMBER 6, 1955. 
Mr. Cyber T. Ets, 
General Manager, National Rural Electric Cooperative Association, 
Washington, D. C. 

Dear Mr. Exits: This is in response to your letter of August 30, 1955, in which 
you state your arguments that the Commission should issue accounting rules 
with respect to accelerated tax amortization for electric utility companies which 
have certificates of necessity under the provisions of section 124A of the Internal 
Revenue Code. 
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As you no doubt know, the Commission in order No. 171, issued April 21, 1954, 
ordered that the amending of the uniform system of accounts and the annual 
report form for public utilities and licensees with respect to provisions for 
Federal income taxes resulting from accelerated amortization, be reserved 
for future disposition. There has been no subsequent action by the Commis- 
sion in this matter. 

Your extended comments indicate that you believe accounting and reporting 
by electric utilities pursuant to the Commission’s uniform system of accounts 
are being adversely affected by the lack of Commission rules governing electric 
utility accounting for accelerated tax amortization certificates. You imply that 
the Commission’s accounting requirements have been substantially altered or 
diminished, thus opening the way for a recurrence of padding of accounts and 
other types of financial manipulation, which were prevalent prior to the adoption 
of the Commission’s uniform system of accounts in 1936. 

The fact is that the Commission’s accounting requirements under the uni- 
form system of accounts for public utilities and licensees have not been lessened 
in any respect, although some degree of latitude as to reporting to this Com- 
mission by public utilities and licensees for Federal income taxes resulting from 
accelerated amortization is being permitted in order to reflect varying State 
commission requirements. 

Some States authorized deferred tax accounting for accelerated amortiza- 
tion; other [sic] did not. Had this Commission adopted accounting require- 
ments for electric utilities comparable to those adopted for natural-gas com- 
panies, there would have been an imposition of a Federal requirement on those 
States which do not recognize deferred tax accounting for rate purposes. Un- 
der these circumstances, if an electric utility were authorized by this Com- 
mission to defer taxes, the accounting might have the effect of forcing recog- 
nition of the deferred taxes for rate purposes contrary to the desires of the 
States. Likewise, if this Commission barred the deferred tax accounting or 
accelerated amortization, there would be Federal intrusion into an area of 
primarily State jurisdiction ; namely ratemaking for domestic consumers. Your 
comments point to lack of uniformity for accounting and reporting for Federal 
income taxes as between utilities in various States. In order to determine the 
exact situation in this regard, a study of the annual reports for 1954 filed by all 
electric utilities subject to the Commission’s jurisdiction has been made by our 
staff. 

This study, constituting a review of the annual reports (form 1) for 1954 filed 
by all calsses [sic] A and B electric utilities subject to the Commission’s juris- 
diction, started with the reporting of income by such companies. The review 
of the income accounts submitted in annual reports filed by 190 companies 
showed that there were 66 companies reporting Federal income-tax deferrals 
arising from accelerated amortization of emergency facilities. Of these 66 com- 
panies, all but 7 included such deferrals, amounting to $60,763,224, as tax 
charges (account 507, taxes) which may be compared with the treatment this 
Commission has required to be followed by natural-gas companies. Four of the 
seven companies deducted the amount of the deferrals aggregating $5,886,929 
from net income at the foot of the income statement. Three of the companies 
did not reflect the tax deferrals as a deduction from income; however, the 
amount involved was only $718,000, constituting a very insignificant portion 
(1 percent) of the total tax deferrals reported and having an infinitesimal 
affect on the total net income reported by the 190 companies. It is submitted 
in the light of the foregoing data that iniformity [sic] of reporting for income 
by electric utilities subject to the Commission’s jurisdiction could not have been 
adversely affected by the lack of Commission rules governing accounting and 
reporting of accelerated tax amortization. 

The above-mentioned study also included a review of the balance sheets of 
the same companies, submitted at December 31, 1954. The reports filed by the 
66 companies showed that only the 3 above-mentioned companies with an annual 
tax deferral of $718,000 had credited such amounts to unrestricted earned 
surplus. While this must be regarded both as improper accounting and report- 
ing, this deviation in relation to the entire group of companies is not significant. 
As to the remainder of the companies, 26 reported such amounts in a special 
reserve for deferred taxes which treatment conforms with the accounting re- 
quirement prescribed by this Commission for natural-gas companies. In addi- 
tion, 1 company reported tax deferrals of $788,000 as additional depreciation in- 
eluded in the depreciation reserve. The 36 remaing [sic] companies have re- 
ported their accumulated tax deferrals in restricted earned surplus. While the 
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reporting of the deferrals in a special reserve is considered to be preferable to 
inclusion in restricted earned surplus, the difference is believed to be mainly one 
of form of balance sheet presentation rather than of substance. In view of the 
disclosure to investors and others that the tax deferrals are not available for 
dividends and are not truly a part of equity capital, it would appear that this 
latter variation in balance sheet presentation from that of showing the tax 
deferrals in a special reserve is not seriously objectionable. 

Based on the staff’s review of the annual reports of 1954, submitted by classes 
A and B electric utilities, it is concluded that the present reporting by individual 
companies of tax deferrals from accelerated amortization on a basis consistent 
with State commission requirements does not destroy the general basis of ini- 
formity [sic]. 

It is hoped that the information submitted herein may be helpful to you in 
relieving any apprehensions which you may have as to the effect on accounting 
and reporting by electric utilities of the lack of a definite accounting rule by the 
Commission relative to tax deferrals from accelerated amortization. 

Sincerely yours, 
JEROME K. KUYKENDALL, Chairman. 


Exurir 13-5 


NATIONAL RURAL ELEcTRIC COOPERATIVE ASSOCIATION, 
Washington, D. C., March 12, 1956. 
Mr. JeERoME K. KUYKENDALL, 
Commissioner, Federal Power Commission, 
Washington, D. C. 


Dear Mr. KUYKENDALL: In your letter of December 6, 1955, replying to mine 
of August 30, you suggest that the continued failure of the Commission to 
amend the uniform system of accounts with respect to accounting for accelerated 
amortization tax deferrals involves no diminution of the effectiveness of the Com- 
mission’s rules governing electric-utility accounting. 

You then proceed to admit the very point which I was making in my previous 
letter and to summarize the results of an analysis of the Commission staff which 
proves conclusively that the result of the Commission’s failure to issue a rule 
in the matter is already apparent in a serious lack of uniformity in electric- 
utility accouting for these tax deferrals which are, in effect, public subsidies to 
these privately owned utility corporations. 

Thus early in your letter you acknowledge that the Commission is permitting 
some degree of latitude in the reporting of such quick amortization tax deferrals 
“in order to reflect varying State Commission requirements.” 

As I recall it, when the Commission decided that the depreciation reserve 
should be shown as a deduction from plant account to make sure that the public 
could readily take the first step in determining a net investment rate base, it 
issued the necessary directive. It did not permit the utilities to show this con- 
tribution of consumers in accordance with the varying requirements of the State 
commissions. It insisted on uniformity. 

There seems to be no sound reason why the same uniformity should not be 
required in the reporting of an item which the United States Treasury has de- 
scribed, in its memorandum to the McKinney Atomic Energy Panel, as a contri- 
bution of interest-free capital. For lack of uniformity opens the way to a similar 
overstatement of the rate bases on which companies are entitled to earn a fair 
return. 

Our figures show that through January 25, 1956, these interest-free loans to 
electric power companies had reached a total of $1.2 billion. On the basis of the 
cost per kilowatt of modern steam-plant capability used by the power seminar 
of the same McKinney Panel, this is equivalent to the entire investment in 8 to 9 
million kilowatts of modern steam capacity. The power companies should be 
required to account for these public contributions on a uniform basis in such a 
way that the public would not be required to pay a return on funds which they 
have provided. Actually, the total subsidy which I have just noted is rapidly 
approaching the entire amount of inflation which the Federal Power Commis- 
sion has ordered removed from the books of the electric utilities subject to its 
jurisdiction. 

Your whole paragraph emphasizing that FPC requirement of uniform account- 
ing for accelerated amortization tax deferrals would represent imposition of such 
a requirement on the States reveals how far the Commission has departed from 
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the principles established by the Public Utility Act of 1935. And it must not be 
forgotten that the general accounting provisions of that act were drafted on the 
basis of Federal Trade Commission recommendations, following that agency’s 
exposé of the accounting evils which had grown up as a result of failure of 
individual States to enforce sound accounting. 

In this connection, it should be borne in mind that the utilities turn to the 
national financial market for their capital requirements, not to an assortment 
of 48 separate State financial markets. The investors of the Nation are entitled 
to uniform accounting. 

You refer to a staff study of the annual reports of all electric utilities subject 
to the Commission’s jurisdiction and state that it revealed a degree of uniform- 
ity in reporting tax deferrals insofar as their effect on net income is concerned. 
If I correctly waderstand your statement, it means that the great majority 
accounted for this item as if they paid the taxes which they did not actually 
have to pay, thus reducing the net income figure which might otherwise have 
justified lower rates to consumers. 

The vital question then becomes, how did they account for the funds (free 
eapital) thus obtained? It is here that uniform accounting becomes particu- 
larly important as a protection to both investors and consumers in a regulated 
publie service. Yet your summary of the staff’s further review of the companies’ 
actual balance sheet accounting for 1954 reveals the very lack of uniformity 
of accounting which my previous letter indicated would result from the Com- 
mission’s failure to adopt a rule in the matter. 

By your own’ statement, about 40 percent of the 66 companies accounted for 
annual tax deferrals in general conformity with the requirements prescribed 
by the Commission for natural-gas companies. The remaining 60 percent did 
not. And, while you express the feeling that the great majority of the latter 
group differ more in form of balance sheet presentation than in substance, you 
are only able to say that this accounting followed by a majority of the companies 
“is not seriously objectionable.” 

On the. basis of your own analysis, then, I feel that the Commission is per- 
mitting an unfortunate breach in uniform accounting by electric utilities which 
was such an important achievement in utility regulation resulting from the new 
authority given the Commission by the 1935 Utility Act. This particular breach 
makes it easier for State regulatory bodies to allow companies a return on 
capital furnished by the public, And, perhaps more serious, it establishes a 
dangerous precedent for a wider breakdown in uniformity of accounting in fur- 
ther deference to State commissions which might well lead to a loss of all the 
gains of the years following the Federal Trade Commission revelations. 

I recall the long, drawn-out battle of the Federal Power Commission to bring 
the Arkansas Power & Light Co., principal utility in my State, under uniform 
accounting on an original cost basis. State commissioners, who felt that the 
interest of the people of the State would be served by cooperation with the 
Federal Commission in this effort, were quickly replaced by others ready to 
cooperate with the company. And I can assure you that uniform accounting 
would never have been achieved if the FPC had deferred to the Arkansas com- 
mission or to other State commissions, as you are now admittedly doing in 
connection with accounting for tax deferrals resulting from accelerated 
amortization. 

The analysis summarized in your letter confirms what I wrote you under 
date of August 30, 1955. As consumers and investors try to find these tax 
deferrals, they will sometimes find the accumulating amounts hidden in regular 
earned surpluses, sometimes in restricted “earned” surpluses, and sometimes in 
special reserves. I think you will agree, such varied treatment is hardly calcu- 
lated to enable consumers to see that these amounts, which are also hidden in 
plant accounts, represent no part of the capital on which the companies are 
entitled to a fair return. 

Sincerely, 
CryDe T, Eis, General Manager. 
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Pxursit 13-6 


FreperRaAL Power COMMISSION, 
Washington 25, March 20, 1956. 
Mr. Crype T. Eis, 
General Manager, National Rural Electric Cooperative Association. 

Dear Mr. Eris: This is in response to your letter of March 12, 1956, in 
which you submit additional arguments that the Commission should issue ac- 
counting rules with respect to accelerated tax amortization for electric utility 
companies which have certificates of necessity under the provisions of the 
Internal Revenue Code; further, that the statistical information submitted 
in our letter of December 6, 1955, supports your contention that a serious lack 
of uniformity exists with respect to accounting by electric utilities for deferrals 
of Federal income taxes in connection with accelerated amortization. 

It is believed that the statistical information taken from the annual reports 
for 1954 filed by 66 companies, which were the only class A and B electric utili- 
ties subject to the Commission’s jurisdiction that had facilities subject to ac- 
celerated tax amortization, proved conclusively that the accounting being fol- 
lowed by those companies is substantially uniform ; further the information also 
clearly demonstrated that there is no necessity for establishing an accounting 
rule on the subject at this time because the companies are following accounting 
practices which are in harmony with the requirements of the Commission’s 
Opinion No. 264 and the accounting rule prescribed for natural gas companies 
in order No. 171. 

Inasmuch as you indicate in your letter a different view as to the significance 
of the statistics, they will be reviewed again very briefly. The tabulation dealt 
first with the reporting of taxes in the income statement. It will be noted 
from page 2 of our letter of December 6, 1955, that 59 of the 66 companies, or 
almost 90 percent, were following the identical accounting which this Commis- 
sion is requiring of natural gas companies and of the remaining 7 companies 
the variations affecting the net income constituted only 1 percent of the total 
tax deferrals. It is clear from these figures that a high degree of uniformity 
prevailed with respect to reporting the tax deferrals in the income statement. 

In regard to the reporting of the accumulated tax deferrals in the balance 
sheet, while only 26 of the 66 companies or 40 percent reported the deferrals in 
a special reserve, there were 36 companies that classified the amounts as re- 
stricted earned surplus and in so doing indicated that the amounts were not 
available for dividends and were being held for future taxes. As the variation 
in reporting by the latter group involves a matter of form rather than of sub- 
stance, the two groups may properly be considered together and constitute 
numerically 90 percent of the total and dollarwise almost 99 percent. 

It is submitted that the only fair interpretation that can be made of these 
statistics is that an unusually high degree of uniformity exists as to accounting 
for accelerated tax amortization and that such accounting conforms with the 
principles previously enunciated by this Commission. 

In the first paragraph of page 2 of your letter comparison is made of $1.2 
billion alleged interest-free loans resulting from accelerated amortization certifi- 
cates with the amount of inflation of $1.6 billion removed from the accounts of 
the electric utilities by the Federal Power Commission in connection with the 
original cost accounting requirements. Such comparison is entirely improper. 
It is quite misleading to compare inflationary amounts in the $1.6 billion total 
with tax costs of $1.2 billion. You overlook the fact that the latter amounts 
are costs which must eventually be paid back to the Federal Government; they 
represent only deferrals or equalization of costs over the number of fiscal years 
represented by the service lives of the properties. 

At several points in your letter you indicate that the suggested accounting 
rules are necessary in order to avoid an overstatement of the rate base. Ref- 
erence is made to the Commission’s requirement that the depreciation reserve 
be deducted from plant account for annual report purposes. It should be 
borne in mind that the depreciation reserve represents an accumulation of an- 
nual depreciation provisions, usually contributed by consumers through rates 
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for service, whereas any interest-free loans relating to accelerated amortization 
certificates represent tax payments temporarily foregone by the Government. 
The latter have not been supplied by consumers; under the Commission’s treat- 
ment for ratemaking purposes (Opinion No. 264) rates are neither increased 
nor decreased as a result of the tax deferrals. Apparently you take the posi- 
tion that the tax deferrals represent customer contributions, which view this 
Commission has rejected as fallacious. 

A related point to uniform accounting practice is mentioned in the latter part 
of your letter and relates to this Commission’s requiring utilities to follow ac- 
counting rules contrary to State requirements. In view of our having already 
shown an unusually high degree of uniformity in accounting for tax deferrals, 
it is believed that this demonstrates that there is now no justification for estab- 
lishing accounting rules governing such accounting. 

Your insistence on having the Commission establish the proposed uniform ac- 
counting rule seems to be based upon the supposition that in some undisclosed 
manner the Commission has let down the bars for a return to the accounting 
evils of the 1920-35 era. Such an inference is wholly without merit. The 
Commission has in nowise altered its accounting requirements to permit any 
padding of the accounts with fictitious amounts. 

It is hoped that the foregoing may be helpful in clearing up the appre- 
hensions expressed in your letter as to the Commission’s accounting require- 
ments. 

Sincerely yours, 
JEROME K. KuyKENDALL, Chairman. 


Exursit 13-7 
APRIL 18, 1956. 
Mr. JEROME K. KUYKENDALL, 
Chairman, Federal Power Commission, 
Washington, D.C. 

Dear MR. KUYKENDALL: Your letter of March 20, 1956, in reply to mine of 
March 12, convinces me that the Federal Power Commission has adopted a new 
principle of accounting, so far as interest-free loans furnished electric utilities 
by Federal taxpayers are concerned. 

In contrast with the former principle of uniform accounting, this new prin- 
ciple might be designated that of “substantially uniform accounting” or “uniform 
accounting to the extent permitted by State commissions.” 

You suggest that a review of 66 reporting companies reveals almost 90 percent 
of uniformity” in this particular. Has the Federal Power Commission deter- 
mined upon any percentage of uniformity below which the new standard would 
not be met? As I recall it, your previous letter indicated that only 40 percent of 
these same 66 companies accounted for annual tax deferrals in general con- 
formity with the requirements prescribed by the Commission for natural gas 
companies. 

For some reason, your satisfaction with “almost 90 percent of uniformity” re- 
minds me of the old quip about an “almost good egg.” A housewife would hardly 
continue to buy eggs from a grocer who advertised that almost 90 percent of each 
dozen were good eggs. 

I am convinced that sound publie policy requires the Federal Power Commis- 
sion to adopt a rule which will establish a uniform requirement that the un- 
amortized balance of investment in electric facilities, publicly provided through 
savings. in Federal income taxes under accelerated amortization tax certificates, 
be shown clearly and distinctly on public-utility books for annual report pur- 
poses. Indeed, it is utterly impossible for me to understand why the Commis- 
sion should hesitate in carrying out this responsibility, nor can I understand 
the relative speed with which you established a uniform system for gas utilities 
and refuse to do the same for electric utilities. 

I would reiterate that your readiness to sacrifice the principle of uniformity 
in accounting to meet the varying requirements of the States carries the seed 
of irreparable damage to regulation. I am sure that you know the extent to 
which Federal Power Commission insistence on uniformity was responsible for 
the widespread adoption of the uniform system of accounts for electric utilities 
by the State commissions. 

And it was the Federal Power Commission which successfully carried the 
test cases, involving uniform accounting on a cost basis, to the Highest Court 
of the land. 
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The initial departures from that uniformity may not precisely duplicate the 
evils of the 1920’s, which the Federal Trade Commission exposed. But once 
the principle of uniformity is abandoned, the constant pressure of private enter- 
prise in this field of public business to charge “all the traffic will bear” may well 
lead to new evils equally vicious so far as the public interest in low-cost electric 
power is concerned. 

Your contention that it is highly improper to compare the $1.2 billion of in- 
terest-free loans which the Government is furnishing electric utilities through 
quick amortization certificates with the $1.6 billion of inflationary amounts 
which the Commission, through enforcement of uniform accounting, has pre- 
viously removed from electric-utility rate bases deserves comment. 

Stripped of accounting verbiage, which the public does not always understand, 
the simple fact is that the electric utility which is granted one of these certifi- 
eates charges on its books, as an expense, taxes which the Federal Government 
does not require it to pay. So, over a period of 5 years for each certificate, it 
collects from consumers a considerable amount of capital which it invests in 
electric facilities. Thereafter, this interest-free capital becomes part of the rate 
base on which consumers must pay a fair return. 

The injustice to cousumers will be the same as if they were required to pay 
rates high enough to provide a 5 to 6 percent return on the $1.6 billion which the 
Federal Power Commission has previously ordered eliminated from electric- 
utility plant accounts. Which is the point I was making. 

The only proper accounting procedure on this matter would be to follow long- 
established precedent and order the electric and other utilities to deduct all 
depreciation, accelerated as well as normal, from the plant account so that the 
rate base would reflect facts rather than fiction. It does not matter whether 
you consider this $1 billion capital contribution as an interest-free loan from 
the Treasury or a compulsory contribution to the company from rate payers. The 
accelerated depreciation is real, and the books should reflect it. 

The Commission is even now faced with the Amere Gas case in which similar 
problems will be posed. If the logic applied in the accelerated (defense) depre- 
ciation matter is applied to the accelerated depreciation authorized in the 1954 
Internal Revenue Act, electric-utility accounts will become even more confusing 
to commissions, investors, and consumers. 

It is indeed a strange turn of events which results in Federal power projects 
being compelled to amortize the Government’s investment with interest, while 
under quick amortization procedure, private utilities will amortize the Govern- 
ment’s investment in power facilities without interest, meanwhile themselves 
collecting through electric rates some 6 percent interest on the unamortized 
balance. 

But these latter comments run not to the issue at hand, the obligation of the 
Commission to maintain a system of uniform accounts, but rather to our com- 
plete disagreement with the majority of the Commission as regards the regula- 
tion of power companies on behalf of the consumer. We assume that opinion 
264 will stand until reversed by the courts or the Congress, but this by no means 
excuses the Commission from its duty to enforce uniform accounting. 

In my opinion, nothing you have said in this extended correspondence justi- 
fies the Commission’s failure to follow through on this simple but vital respon- 
sibility, and we would like to make a final request that the Commission forth- 
with issue a rule establishing a uniform system of accounts so that consumers 
and investors may have access to the facts. 

Sincerely, 
CLybDE T. ELLIs, General Manager. 


EXHIBIT 13-8 
May 14, 1956. 
Re Docket No. G—6358 
Hon. JEROME K. KUYKENDALL, 
Chairman, Federal Power Commission, 
Washington, D. C. 
Dear Mr. KUYKENDALL: Reference is made to the above numbered docket relat- 

ing to the petition of the Amere Gas Utilities Co., et al. regarding accounting 


procedures under the accelerated depreciation provisions of the Internal Revenue 
Code. 
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This association represents over 900 rural electric organizations who serve in 
excess of 3.5 million rural consumers and is vitally affected by the activities and 
procedures of the Federal Power Commission. 

It is our contention that section 124A of the earlier Internal Revenue Act did 
not and that sections 167 and 168 of the Internal Revenue Code at present do not 
constitute an expression of congressional intent that the duties of Federal 
regulatory commissions in protecting consumers against unreasonable charges by 
regulated monopolies be altered. 

In our earlier communications with the Commission regarding docket R~-126, 
we insisted that the duty of the Commission was to establish accounting proce- 
dures which would clearly indicate the extent to which electric utilities were 
benefiting from tax deferrals, tax savings, interest-free loans or by whatever title 
the windfalls they were receiving under accelerated depreciation certificates were 
designated, and that such benefits should accrue to the benefit of electric con- 
sumers rather than investors. It was our contention then, and it is our conten- 
tion now that the primary duty of the Commission is to regulate monopolies for 
the purpose of protecting consumers from exploitation and that proper account- 
ing rules as well as rate orders were an essential part of the process. 

In the Commission’s opinion No. 264, it was contended that— 

“This Commission is an agency of Congress created to perform certain 
legislative functions which Congress has delegated to us. We have a legal 
and moral obligation to abide by and execute the laws of Congress. This 
obligation does not permit us to substitute our judgment for that of the Con- 
gress or nullify the clear congressional intent by administrative action.” 

In accordance with this view, and the interpretation of the conflict between 
the Federal Power Act and the Internal Revenue Act, the Commission ruled in a 
4 to 1 decision that the Congress had, in effect, amended the Federal Power Act 
by providing for accelerated depreciation. The Commission pledged itself to 
establish proper accounting rules, but contended that Congress had intended that 
benefits from accelerated defense depreciation should go to investors rather than 
consumers. No such proper accounting rules have even been established, but in 
subsequent decisions the Commission has adhered to its view that as far as the 
regulatory process is concerned, as far as the rights of electric consumers and 
the related duties of the Commission are concerned, there was no relationship 
between actual charged to consumers for depreciation and the rate base. 

The examiners’ decision in the present case adheres to this earlier reasoning 
of the Commission in holding that in interpreting congressional intent the 
Commission should hold that benefits from the newer and permanent form of 
accelerated depreciation should accrue to investors rather than consumers. In the 
opinion of the examiner (p. 8), there appears to be no doubt that the Commission 
has the power to control the extent to which liberalized or accelerated deprecia- 
tion practices may be adopted by regulated companies, but that despite this power 
the Commission should hold for investors rather than consumers. 

In the present case, the Commission is faced with the task of deciding whether 
or not a permanent tax reduction made possible by the Congress in adopting 
section 167 of the Internal Revenue Code will be so construed by the Commission 
that the resulting benefits will be passed on to utility consumers, or whether the 
Commission in pursuit of logical consistency will adhere to its earlier position 
that the Federal Power Act, has, as a matter of law, been amended by the Con- 
gress by the passage of section 167 of the Internal Revenue Code. 

Since regulatory bodies have long held that actual taxes are an expense to a 
utility, deductible before the computation of what constitutes a reasonable rate 
of return, we insist that the Commission in the present case should hold that 
any company which does in fact adopt the liberalized accelerated depreciation 
methods permitted under section 167 be compelled to adjust the rate base on which 
rates are based accordingly. Any company which adopts the new depreciation 
procedures permitted under section 167 will in fact be enjoying a reduction in 
taxes, i. e. in expenses, and this reduction in expenses should be balanced by a 
reduction in the rate base. 

It is our position that sound depreciation practices and sound depreciation 
accounting are essential to the protection of investor and consumer alike. Since 
no one pretends, so far as we know, that the depreciation procedures permitted 
in section 167 are designed to reflect actual depreciation, it is our position that 
electric utilities as a matter of principle should not be permitted to accelerate 
depreciation on electric plant. On the other hand, if the Commission should 
decide that it has no alternative and that electric utilities shall be permitted 
to accelerate depreciation, the clear and obvious duty of the Commission is to 
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prescribe proper accounting procedures in light of that decision to the end that 
any and all depreciation reserves shall be simultaneously deducted from the 
plant account on which electric rates are based. By this procedure, even 
though long established and accepted and sound depreciation procedures and 
practices are in fact abandoned, the electric consumer will not be compelled to 
make permanent capital contributions to electric utilities on which the consumer 
will receive no return. 

If electric utilities are barred from adopting accelerated depreciation practices, 
section 167 will leave the present situation unaltered. If utilities are permitted 
to engage in accelerated depreciation practices, it is our view that the plant 
account and the resulting rate base should clearly reflect such practices in order 
that the burden on electric consumers will be minimized if not altogether lifted. 

Electric utilities have already received certificates entitling them to approxi- 
mately $1.4 billion in interest free loans and will ultimately reap subsidies in: 
excess of $4 billion as a result of those loans, under the Commission’s decision: 
No. 264. We earnestly hope that in considering this new variety of potential 
subsidy, the Commission will bear in mind its responsibilities as representative 
of the consumer interest and see that the benefits of accelerated depreciation 
under section 167 do not accrue to investors who have neither taken the risk 
nor provided the funds which enable utility corporations to reap unreasonable 
returns. 

Sincerely, 
Ciypve T. ELis, General Manager. 


ExuHisiIr No. 14 


BACKGROUND ANALYSIS OF FEDERAL POWER COMMISSION UNIFORM ACCOUNTING 
REGULATION 


The Federal Power Commission in the 12 years following 1937 played a major 
part in establishing uniform accounting on a cost basis for electric and gas 
utilities throughout the country. The uniform system of accounts worked out 
under the Commission’s leadership was adopted by substantially all State 
regulatory commissions and its enforcement provided a basis for effective regula- 
tion within State as well as Federal jurisdictions. 

This memorandum provides a brief background for understanding the need 
for such uniformity, the Federal legislation which made it possible, the Federal 
Power Commission’s appraisal of its task, the nature of the accomplishments, 
and the striking fact that the $1,600 million of fictitious investment which uniform 
accounting compelled the electric companies to remove from their books is almost 
precisely balanced by the $1,500 million of free capital which American taxpayers 
have been forced to contribute to them under the fast amortization tax cer- 
tificates issued by the Office of Defense Mobilization. 

This memorandum takes up successively: (1) the evils of lack of uniformity 
as uncovered by the Federal Trade Commission investigation of the utilities; 
(2) the provision of the Federal Power Act of 1935 authorizing the Federal 
Power Commission to require uniform accounting; (3) the Commission’s 
emphasis on the importance of uniform accounting as a tool of effective regu- 
lation; (4) how the Commission accomplished the task; and (5) the close 
parallel between inflation written off electric utility books and the interest-free 
capital since provided by American taxpayers. 

Before turning to discussion of these subjects it should be noted that Wall 
Street financial interests openly commented on the constructive nature of this 
accounting reform... Thus, John F. Falvey, in the Wall Street Journal of March 
14, 1945, wrote: 

“The fundamental position of the electric utility industry has been strength- 
ened by the Federal Power Commission’s program of eliminating intangible 
items and writeups from the property accounts of many companies, and by 
progress made by the Securities and Exchange Commission in unravelling the 
complicated corporate structure of utility holding company systems.” 

Similarly, Shearson, Hammill & Co., members of the New York Stock Exchange, 
in a booklet on the Electric Power & Light Industry, issued September 18, 
1945, said: 

“A great measure of the improvement in the financial position of the electrie 
utilities has been due to the strengthening of regulatory controls by the Federal 
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Tower Commission, and particularly to the enforcement of the new uniform 
system of accounts.” 


lederal Trade Commission uncovers regulatory mess 


The Federal Trade Commission, in part 73—A of its comprehensive report on 
utility corporations, issued January 28, 1935, revealed the lack of uniformity 
and consequent laxity of State regulation of utilities. Thus, commenting on 
utility propaganda in support of State regulation, it said : 

“State regulation has been commonly treated by the utilities im their propa- 
ganda as though it were a coherent, consistent body of laws and administrative 
requirements, with the whole partaking of the characteristics of the most highly 
developed system of regulation existing in any of the States. The fact is that 
there are wide differences in the extent and effectiveness of the regulatory 
policies of the various States. As to many of them, it can hardly be said that 
they have any regulation at all on some of the more important aspects of utility 
and holding company operation” (p. 2). 

Based on its review of the extent to which States exercised regulatory juris- 
diction, the Federal Trade Commission found that— 

“* * * in 23 jurisdictions there is no provision whatever for governmental 
regulation of the capitalization of assets by operating companies” (p. 4). 

“Thirty-two of the jurisdictions have some power, varying greatly in extent 
from State to State, to regulate security issues by operating gas and electric 
corporations” (p.4). [Emphasis supplied.] 

“In five of the jurisdictions studied, no provision is made for governmental 
determination or review of utility rates” (p. 4). 

“In nine jurisdictions there is no statutory requirement for the making of 
corporate reports other than reports for tax purposes” (p. 4). 

“Fourteen jurisdictions make no provision for the establishment of a uniform 
system of accounts to be kept by all public utilities. Where such provision is 
made, the statutory definitions are so broad that they constitute no reliable 
indication of the extent to which regulation of accounts is in actual effect” (p. 4). 

“Another important factor for which the States were not responsible, but which 
‘Has nevertheless vitally affected the success of State regulation, is found in the 
attitude of the utilities themselves toward regulation. At the outset of State 
regulation, the utilities were, on the whole, opposed to it, and generally chal- 
lenged its constitutionality. Failing in the challenge, they became more and 
more reconciled to State regulation as the courts gradually built into it a body 
of law which protected the interests of the utilities’ (p. 6). 

“During this period when the courts were establishing principles of regulation 
which granted utilities a fair return on fair value and were interpreting fair 
yalue to include intangible elements and wnearned increments of value, the 
utilities became champions and defenders of the regulatory system thus built 
up” (p. 7). [Emphasis supplied.] 

Under the subtitle “The ‘race of laxity’ among the States to grant the most 
liberal corporate privileges,” the Federal Trade Commission reports a practice 
which is strikingly similar to the results following failure of the Federal Power 
Commission to require sound uniform accounting for the interest-free capital 
obtained by utilities through quick amortization tax certificates. It reported: 

“Another important matter on which the various States competed in the 
extent of their departure from previously accepted principles is found in statutes 
which permit directors to create so-called capital surplus by setting aside any 
portion of the consideration received from the sale of stock without par value, 
or as a result of the directors’ revaluing the capital assets * * *. 

“The wide permission among the States, that surplus may be created out of 
contributed capital, facilitates with alarming effectiveness concealment of the 
true condition of the corporation’s affairs. The effect of this lax treatment of 
capital surplus, and its ready confusion with earned surplus in the minds of 
investors, promotes the practice of paying dividends regardless of the corpora- 
tion’s earnings and, in substance, constitutes the return of a portion of the 
investor’s capital under the implied representation that it is the result of 
earnings” (p. 11). 

These brief excerpts from the results of the Federal Trade Commission investi- 
gation suggest the evils of lack of uniformity in regulation which the enactment 
of the Public Utility Act of 1935 was designed to cure. Title I of that act 
became known as the Public Utilities Holding Company Act and title II as the 
Federal Power Act. 
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Federal Power Act establishes basis for uniform accounting 


The Federal Power Act gave the Federal Power Commission comprehensive 
authority over the accounts of electric utilities which, broadly speaking, are 
engaged in interstate commerce as well as over the accounts of licensees for 
hydroelectric developments, including the authority to prescribe a uniform system 
of accounts. 

The basic accounting authority of the Commission is established in part III, 
sections 301 and 302, of the act. 

Section 301 provides that— 

“Every licensee and public utility’ shall make, keep, and preserve for such 
periods, such accounts, records of cost-accounting procedures, correspondence, 
memoranda, papers, books, and other records as the Commission may by rules 
and regulations prescribe as necessary or appropriate for purposes of the adminis- 
tration of this Act * * * 

“The Commission may prescribe a system of accounts to be kept by licensees 
and public utilities, and may classify such licensees and public utilities and 
prescribe a system of accounts for each Class. 

“The Commission, after notice and opportunity for hearing, may determine 
by order the accounts in which particular outlays and receipts shall be entered, 
charged, or credited. The burden of proof to justify every accounting entry 
questioned by the Commission shall be on the person making, authorizing, or 
requiring such entry, ind the Commission may suspend a charge or credit pending 
submission of satisfactory proof thereof. 

“The Commission shall at all times have access to and the right to inspect 
and examine all accounts, records, and memoranda of licensees and public 
utilities, and it shall be the duty of such licensees and public utilities to furnish 
the Commission, within such reasonable time as the Commission may order, any 
information with respect thereto which the Commission by order may require, 
including copies of maps, contracts, reports of engineers, and other data, records, 
and papers, and to grant to all agents of the Commission free access to its prop- 
erty and its accounts, records, and memoranda when requested so to do * * *.” 

This comprehensive authority over the accounting of licensees and electric 
companies engaged in interstate commerce, including authority to prescribe 
uniform accounting, is not limited by the proviso “that nothing in this Act shall 
relieve any public utility from keeping any accounts, memorandums, or records 
which such public utility may be required to keep by or under authority of the 
laws of any State.” On the contrary, this provided a basis for cooperation be- 
tween the Federal Power Commission and State commissions looking to adoption 
of the uniform system of accounts by both Federal and State regulatory bodies. 
For, otherwise, those kept in accordance with the requirement of any State would 
have meant, in effect, an additional set of books for State purposes only. 

Section 302 gives the Commission, if anything, more complete authority over 
the depreciation accounting of electric utilities engaged in interstate commerce. 
It provides that— 

“The Commission may, after hearing, require licensees and public utilities to 
carry a proper and adequate depreciation account in accordance with such rules, 
regulations, and forms of account as the Commission may prescribe. 

“The Commission may, from time to time, ascertain and determine, and by 
order fix, the proper and adequate rates of depreciation of the several classes 
of property of each licensee and public utility. Each licensee and public utility 
shall conform its depreciation accounts to the rates so ascertained, determined, 
and fixed. 

“The licensees and public utilities subject to the jurisdiction of the Commis- 
sion shall not charge to operating expenses any depreciation charges on classes 
of property other than those prescribed by the Commission, or charge with 
respect to any class of property a percentage of depreciation other than that 
prescribed therefor by the Commission. 

“No such licensee or public utility shall in any case include in any form 
under its operating or other expenses any depreciation or other charge or 
expenditure included elsewhere as a depreciation charge or otherwise under its 
operating or other expenses.” 

Here again it is provided that “nothing in this section shall limit the power 
of a State commission to determine in the exercise of its jurisdiction, with 
respect to any public utility, the percentage rate of depreciation to be allowed * * * 


1 Defined as electric utility engaged in interstate commerce. 
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for the purpose of determining rates or charges.’’ But here, also, the general 
effect of the broad authority given the Federal Power Commission has been 
to promote uniformity in utility accounting at State as well as Federal levels. 

(In the above quotations from the Federal Power Act, the long paragraphs 
characteristic of legislative drafting have been split up so as to make it easier 
to grasp the outline of the Commission’s accounting authority.) 


Commission emphasizes importance of uniform accounting on cost basis 

The Federal Power Commission report on the reclassification and original 
cost of electric plant of public utilities and licensees (1950) affords a glimpse 
of.the importance the Commission attached to carrying out the accounting pro- 
visions of the 1935 act. It said: 

“Accounting, in a sense, is the backbone of public utility regulation. Cer- 
tainly it is one of the most important, if not the most important, single instru- 
ment of regulation and of public utility financial control. We must depend upon 
accounting processes.and procedures to supply essential information as to the 
financial condition of the utility, the cost of its properties, its revenues, expenses, 
amount of securities outstanding, reasonableness of rates, etc. 

“Accurate knowledge of these things is absolutely essential not only to wise 
regulation but for, sound decisions of investors and others interested in public 
utility.enterprises as well. Misleading information, on the other hand, is equally 
detrimental to the consuming and investing public” (p. 2). 

The report adds: 

“Unfortunately, electric utility regulation prior to 1935 did not yield the 
benefits anticipated. As a matter of fact, the accounting process had often 
been employed to distert the facts and to pave the way for the issuance of watered 
securities * * *’ (p. 3). 

The Commission traces the comprehensive accounting authority assigned it by 
the Federal Power Act directly to recommendations of the Federal Trade Com- 
mission. It quotes the Federal Trade Commission as saying: 

“Te existing body of regulation has been inadequate not only because diver- 
gent policies of different States made consistency, vigor and definite progress 
impossible, but because in the general field of corporate law some of the States 
have facilitated the steady production of evils, the worst of which, in the utility 
industry, they and other States then attempted to neutralize by regulation” 
(pt. 73-A, p. 1) (FPC report, p. 5.) [Emphasis added.] 

The Commission then cites the specific Federal Trade Commission recom- 
mendation that, to restore “soundness and common honesty in corporate and 
particularly in holding-company affairs’ and in the interest of “proper account- 
ing with respect to the values of assets, whether in plant or in security invest- 
ments, and also with respect to actual income and net profit,” an appropriate 
Federal agency be given “power to make and enforce regulations as to uniform 
accounting” (pt. 73—-A, p. 65) (FPC report, p. 5.) 

As already indicated, the Public Utility Act of 1935 gave this power to the 
Federal Power Commission. 


The new uniform system of accounts 

The Federal Power Commission report describes how it proceeded to the 
formulation of a uniform system of accounts for electric utilities and licensees 
in such a way as to secure maximum uniformity within State as well as Federal 
jurisdictions. It said: 

“As soon as the Federal Power Act was passed, the Federal Power Commis- 
sion. gave attention to the drafting of a uniform system of accounts for electric 
utilities and licensees subject to its jurisdiction. It recognizes at the outset the 
genuine advantages, as well as the economies, to be gained if both Federal and 
the State commissions could agree upon a uniform system. 

“Accordingly, the Commission invited the National Association of Railroad 
and Utilities Commissioners, which as noted above was already giving considera- 
tion. to a new system of accounts, to collaborate in the drafting of a system of 
accounts which would be acceptable to State agencies as well as the Federal 
Power Commission. Arrangements were made whereby members of the staff 
of the Federal Power Commission collaborated with the Committee on Statistics 
and Accounts of the NARUC toward this end. 

“The collaborators prepared a new system of accounts for electric utilities. 
The Federal Power Commission adopted that system of June 16, 1936, effective 
as of January 1, 1987. The National Association of Railroad and Utilities Com- 
missioners adopted the same system, for all practi¢al purposes, at its annual 
convention in November of the same year. The system of accounts (the 2, in 
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reality, are 1) is now in effect for more than 90 percent of the electric-utility 
industry, measured by either assets or revenues. All but five State regulatory 
bodies? having jurisdiction over electric-utility accounts have adopted that 
system.” 

Enforcement of the uniform system of accounts involved the handling of 293 
separate proceedings, of which only 46 company filings could be accepted after 
office review. A total of 247 required staff field examinations of the companies’ 
books and records. Of these, 12 required formal proceedings with hearings to 
obtain proper accounting adjustments. Four of the 12 went to the courts, where 
decisions upholding the Commission in its refusal to deviate from the principle 
of uniform accounting on a cost basis became landmarks in the history of effec- 
tive regulation. 

It is interesting to note that 3 of the 4 cases which went to the courts involved 
Ebasco companies, former subsidiaries of Electric Bond & Share Co. 

How the Commission’s cooperation with the State commissions led to uniform 
accounting throughout the country is apparent from the fact, as reported by the 
Commission, that: 

“In the issuance of the orders by this Commission directing or approving dis- 
position of the excess over original cost, it is gratifying to report that the 
various State regulatory commissions either concurred in or raised no objections 
to all such orders except in two instances” (p. 17). 

The Federal Power Commission report notes further that “the two unresolved 
conflicts related to determinations in respect to the Montana Power Co. and 
Arkansas Power & Light Co., both members of the Electric Bond & Share holding 
company system” (p. 18). 


Writeoffs made good by taxpayers through quick amortization as result of failure 
of Federai Power Commission to call for proper uniform accounting 


Down to the date of its 1950 report on the Reclassification of Accounts, 
the Federal Power Commission had required writeoffs of inflation in electric- 
utility capital accounts to the extent of $1,603 million. 

Through quick amortization tax certificates the American taxpayers have been 
forced to provide electric utilities with more than $1,500 million of interest-free 
capital on which, because of the Federal Power Commission’s failure to require 
uniform accounting for this as a reserve to be deducted from fixed capital for 
rate-base purposes, the companies will be able to earn 6-percent return from 
consumers while they amortize it without interest. 


It looks as though the Federal Power Commission had rendered its former 
works a vain effort, at least so far as protecting consumers is concerned. 

The Cuarrmman. Mr. Ellis, I want to read for the record from the 
Federal Power Commission Act, section 4 (e), a portion of that act, 
and ask your opinion as to the action of the Commission—— 

Mr. Exxis. From what page are you reading ? 

The Cuatrman. Page 7 of the original act. I think you have the 
same, where it goes on, providing how licenses should be issued. 
Section (e), whic h deals with i issuing licenses to corporations or States, 
municipalities, and others, down at the last proviso, says— 


That in case the Commission shall find— 
says “shall” and not “may”— 


that any Government dam may be advantageously used by the United States 
for public purposes in addition to navigation, no license therefor shall be issued 


until 2 years after it shall have reported to Congress the facts and conditions 
relating thereto— 


and then it goes on to say it shall not apply to dams constructed prior 
to 1920. 

Do you feel that in the case of the Hells Canyon Dam that the 
license was issued in compliance with that ? 


2 Maine, Massachusetts, New Hampshire, Ohio, and Rhode Island. Both New Hampshire 
and Ohio, by appropriate orders, provide for the use of the FPC system of accounts by 
interstate electric utilities operating in their respective States. 
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Mr. Exxis. Mr. Chairman, I do not know. Let me read it again. 
I am not familiar with this paragraph. 

The Cuarrman. The last proviso of subsection (e), under section 
4, which was amended in 1935, it says: 
Provided. further, That in case the Commission shall find that any Government 
dam— 
Government being a federally financed dam— 


may be advantageously used by the United States for public purposes in addition 
to navigation, no license therefore shall be issued until 2 years after it— 


the Commission— 
shall have reported the facts and conditions relating thereto. 


Do you know of any report made to Congress prior to the issuance 
of this license regarding Hells Canyon Dam? 

Mr. Exxis. I do not. I know there was an outstanding comprehen- 
sive plan in which such findings were made. I know there are certain 
findings made within the FPC. I know of no report having been made 
to the Congress within the time specified here or at any other time that 
would seem to be a compliance with this proviso. 

The Cuarrman. Would your conclusion be the same as mine, in the 
interpretation of this act, that where there was a controversy such as 
this, as to whether or not this Government-financed dam ‘could be 
used advantageously within the comprehensive report under this sec- 
tion the Commission must wait the 2-year period before issuing the 
license ¢ 

Mr. Exxis. Sir, I would not know without checking dates on that. 
I know of nothing; well, I just would not know, without checking 
dates. 

The Cuarrman. We can ask the Commission that. I wanted to get 
your opinion on that because the chairman knows of no such reports 
following the law, and I think at the time, on the floor of the Senate, 
there was some discussion, I know by myslef, as to whether or not this 
section had been clearly violated. 

Mr. Exits. I know there was a lot of eyebrow raising around town, 
when, what was it, 2 days after Congress adjourned, this license was 
granted, and there had been questions asked, I believe, about it just a 
few days before, and where | believe a congressional committee was 
advised that the matter was still pending when in fact the decision 
had been made. 

The Cuatrman. Any further questions? 

Senator Scnorrre.. I have no questions. 

Senator Purret.. No questions. 

The Cuarrman. Senator Cotton ? 

Senator Corron. Just one. I am very much intrigued by your 
statement on the middle of page 8. You say: 

We have found that where there is a competitive Federal source of wholesale 


power supply in the region, wholesale power supply rates charged by private 
utilities come down well below that figure. 


Then you say: 


But, whether this force is available or not, we want to see utility regulations 
So administered as to make the same low-cost power supply available every- 
where. 
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If you were Chairman of the Federal Power Commission, could you 
bring that about under existing law ¢ 

Mr. Exzis. Senator Cotton, I would not contend that, under exist- 
ing law, there is sufficient authority either on the part of the Federal 
Power Commission or anyone or all of the State commissions to 
achieve this. I do not think there is. I think the laws are inadequate, 
and I think they would have to be much better supported in appro- 
priations for experts to do this kind of thing. I say this is the ideal 
that we would like to see. We find this, that often when a competi- 
tive source of wholesale power shows up in an area, whether it is 
built by the Federal Government or the State agency or even by the 
rural electrics themselves in those areas where they can do it efli- 
ciently, the wholesale price of power to the cooperatives on the part 
of the private companies invariably drops. I know of no exception, 
and I know that we talk of that always as the general rule. 

Senator Corron. I understand that, sir, but this statement is rela- 
tive to what, presumably, should be expected of Mr. Kuykendall and 
in what respects he has failed and you say: 

But whether this force is available or not we want to see utility regulations 

so administered as to make the same low-cost power supply available every- 
where. 
Now, in the absence of competing or of contrasting public power, 
how would you go about this? I am seriously interested in this. I 
come from a section of the country where we cannot develop much 
more waterpower without moving huge cities, where it would cost a 
lot of money to import ceal, where power rates are high, and where 
we are anxious for more power and cheaper power, and, if the Chair- 
man of the FPC can do something to give us the same rate enjoyed 
elsewhere, I want to learn about it and quick, and I just wondered 
what you had in inind. 

Mr. Exxis. Senator Cotton, let me show you one instance of how 
this can be done and is done. Let me note, first, that, as in the case 
of any monopoly, the private power companies—and I do not con- 
demn any individual, I condemn a system which we have set u 
must optimize returns on their investments. If they do not exploit 
their situation, that is, optimize the return, then the common stock 
immediately becomes worth more on the market to some other group, 
and this other group of speculators will buy up whatever is necessary 
to gain control. 

Now, because they must maximize the return, the power companies 
will not go into promotional type rates. The rates, generally, which 
exist in this country were set up when electricity was more or less 
a luxury, and the old pattern holds still. Now, when the Tennessee 
Valley Authority came along, they evolved the concept of promotional 
rates. Actually, it had been tried in Seattle and other places before. 
Instead of maximizing return in the short run, they said, we will 
set up an inducement by allowing more than had been done in the 

ast; progressively greater reductions in rates as use is increased. 

nthe TVA area, we thik largely as a result of those rates, the use 
shot way up. Now, if that is not the case, then I know of no other 
explanation for this fact that the power companies operating around 
TVA, forced to do the same thing by competition, they thought, 
reduced their rates, adopted these promotional type rates. Their 
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usage soon shot up with the result that, over a few years, the returns 
on investment were higher, that is, the increase had been greater, the 
profits had been more by the companies around TVA than was the 
average in the country. ; 

So one thing I would do would be to push not toward maximiza- 
tion of profit, but of service and promotional rates, and I think they 
can bring the rates down by doing that. We have some experiments 
underway in our own electric co-ops which are bearing out this 
principle. 

Senator Corron. That is what you would do as Chairman of the 
Federal Power Commission ? 

Mr. Exuis. That is one of the things I would do. Another of the 
thing I would do would be to set up a uniform system of accounting, 
which they have the right to do, and which has always been done under 
the new law, with the result that $1,600 million was written off, out 
of the rate base. I would set up that uniform system of accounting 
as applied to these new windfalls and see that at least the rate payers 
are not going to be penalized under it. Now, I do not think that 
Congress intended these windfalls. I think Congress intended that 
some benefits should go to companies, but I do not think Congress 
intended that this new capital, which cost the companies nothing, 
should be put into the rate base, requiring the consumers to pay a rate 
of return on it. 

Senator Corron. You would take over some of the functions, then, 
of the State ultility commissions ? 

Mr. Exuis. No; the Federal law provides for cooperation between 
the Federal Power Commission and the State commissions. It pro- 
vides for the lending of experts by the Federal Power Commission to 
the State commissions. Soon after the law was enacted, both the 
State commissions, through their National Association of Railroad 
& Utility Commissioners, and the Federal Power Commission ap- 
pointed a joint committee, and that joint committee evolved over a 
couple of years’ study a uniform system of accounts, which most of 
the States then adopted. Now, the Federal Power Commission was 
not usurping their functions; it was just cheaper to operate a uni- 
form system of accounts and it, furthermore, provides a basis of 
comparison and a familiarity on the part of the experts so that you 
can get some system out of it. 

Senator Corron. That is all interesting, but I rather gather from 
what you say that the trouble with the State that I represent, and 
with which I think you are familiar to some extent 

Mr. Exuts. Yes, sir. 

Senator Corron. That the trouble with us, then, really is not lack 
of kilowatts, lack of power, scarcity of power, and lack of oppor- 
tunity to develop more, but it is a failure on the part of our own com- 
mission to sufficiently regulate the internal bookkeeping and the rate 
structure of our utilities. Now, that may be so. If it is so, I am 
interested to know it. But, if it is not so, then I fail to see how the 
Chairman of the Federal Power Commission could bring about this 
ideal you mentioned so that we would have the same low-cost. power 
supply everywhere. I think you are asking for a lot. 

Mr. Exits. Senator Cotton, I am not saying that he could do these 
things which tend to provide what the Federal Power Commission 
calls the backbone of regulation, a good accounting system. But he 
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has not taken the lead in that. I do not think your State commission | 
could do this which you suggest. I think that you are in a high rate 
cost area. I think that until you would get hydro or some other form 
of power, your rates would tend to be higher than other areas because | 
it costs more to get coal in there for the energy source, but that does ij 
not alter the fact of effective regulation where it is achieved and I i] 
think that the Commission is not any longer taking the lead. i 

I think we have regulation by abdication now on the part of the | 
Commission. 

Senator Corron. Thank you. 

The Cuatmrman. Has anyone further questions? 

Thank you, Mr. Ellis. 

Mr. Ex.is. Thank you, Mr. Chairman and gentlemen. 

The Cuatrman. I want to say for the record, Mr. Ellis has a long 
background in this matter both professionally and in his capacity 
in the rural electrification group, and in that he served some years in 
Congress and was quite active in this whole matter. 

All right Mr. McDonald. Mr. McDonald has a very short state- 
ment. 

Mr. McDonald is the legislative representative of the National 
Farmers Union. 

We will be glad to hear from you. 


STATEMENT OF ANGUS McDONALD, ASSISTANT LEGISLATIVE 
SECRETARY OF THE NATIONAL FARMERS UNION 



























Mr. McDonavp. Mr. Chairman and members of the committee, my 
name is Angus McDonald. I am assistant legislative representative 
of the National Farmers Union. 

Before commenting on the record of Jerome K. Kuykendall, as 
Chairman of the Federal Power Commission, I wish to refer briefly 
to the purpose and function of the Commission as outlined by Con- 
gress. The Federal Power Commission has wide responsibilities to 
protect the interest of the American people against exorbitant prices 
of gas and electric rates. The Commission is also custodian of the 
water resources of the United States and is charged with licensing 
water and power projects, subject to the jurisdiction of Congress. 
Reference is made to that part of the law which makes the Commis- 
sion responsible for only licensing those projects which are best 
adapted to a comprehensive plan. ‘This means full utilization of 
all resources, including waterpower, navigation, flood control, recrea- 
tion, and other public benefits. Another duty of the Commission is 
to recommend to Congress the development of water resources by the 
United States. In addition, the Commission is required to police 
accounting procedures of public utilities in the interest of the public. 

Mr. Kuykendall has been gravely derelict in carrying out all of these 
duties spelled out by the Congress. Reference is made to the notorious 
and discredited Dixon-Yates contract which was a part of a Wall 
Street conspiracy to destroy the Tennessee Valley Authority. Mr. 
Kuykendall appeared in 1954 before the Joint Committee on Atomic 
Energy in regard to the Dixon-Yates contract. He was asked at the 
hearing if the Federal Power Commission’s attorneys had given an 
opinion on the contract—Mr. Kuykendall said, and I quote: “our 
lawyers were not called into this matter.” As a matter of fact two 
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Assistant General Counsels of the Federal Power Commission had 
been called in and had submitted memorandums to Mr. Kuykendall. 
One of these opinions is as follows. I will omit reading this short 
quotation because Mr. Ellis had that same quotation in his statement. 

The Cuarrman. All right. 

Mr. McDonatp. The other opinion also raised serious questions 
about the Dixon- Yates contract. These facts, as well as the fact that 
Kuykendall concealed approval of the Dixon-Yates contract from a 
congressional committee, are all a part of public record. Not only 
did Mr. Kuykendall not disclose these facts, and even prevaricated 
in an attempt to conceal them, but he told one committee that “the 
contract is fair and reasonable both to the Government and power 
company.” 

Although Mr, Kuykendall came into the Federal Power Commis- 
sion with a private background of service to the private utilities as 
well as assistant to a leading opponent of the Hells Canyon Dam, 
who was an advocate of the licensing of the Idaho Power Co., he 
did not see in that background any reason to disqualify himself from 
making decisions in regard to ae power sites in which the Idaho 


Power Co. had an interest. I will not burden the record with details 
of Mr. Kuykendall’s anti-public-power interests. He was a member of 
a law partnership in the State of Washington which had represented 
utility companies in cases before the State of Washington Service 
Commission. For further details regarding Mr. Kuykendall’s pri- 
vate-utility connections see report of Subcommittee No. 1 of the 
House Select Committee on Small Business, December 24, 1956, page 


48, 

When Mr. Kuykendall testified on July 28, 1955, before this sub- 
committee, and when he knew that bills were pending in Congress 
to authorize the Hells Canyon Dam, he was asked by counsel of the 
committee if the decision regarding the disposition of the dam site 
had been made. Kuykendall replied that the case was under con- 
sideration. As a matter of fact, the case had been decided the day 
before, July 27. Kuykendall deliberately concealed this fact and 
concealed the fact of the giveaway to the Idaho Power Co. until Au- 
gust 4, 1956, after Congress had adjourned. 

In regard ta the so-called Brownlee Dam washout deception, we 
refer you to page 6154, May 14, 1957, of the Congressional Record. 
Congressman Ullman in a speech on the House floor thoroughly docu- 
ments the part that Mr. Kuykendall played in allowing the company 
to construct inadequate installations at the Brownlee site. This arti- 
cle raises certain additional questions. Why did the Commission fail 
to require the company in the first instance to build the diversion 
tunnel to the size as originally approved? Did the Commission fail 
to inspect the construction of the tunnel? Was the Commission 
caught in its own failure by the flood? Is the company trying to 
cover up this washout by revising its plans after the damage and is 
the Commission going along on this job of protecting the company 
with a whitewash ? 

Mr. Kuykendall has also been derelict as a custodian of the public 
interest in regard to natural-gas rates. He favors the abandonment 
of FPC regulation of natural-gas rates and has endorsed the so-called 
fair field price as a standard for pricing gas which means in effect that 
the consumer will be charged all] the traffic will bear. It is reported 
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that Mr. Kuykendall has acted improperly in regard to natural-gas 
regulations. When the President of the United States asked him 
to draft regulations which would regulate independent producers of 
natural gas in the public interest, it is reported that he secretly turned 
over the drafting of the bill to representatives of the natural-gas 
industry. These improper actions were disclosed in a hearing of the 
Committee on Interior and Insular Affairs of the House of Repre- 
sentatives on May 9, 1957. For a discussion of the improprieties of 
Mr. Kuykendall, I refer you to a speech of Congressman Vanik made 
on the floor of the House, May 15, 1957, as follows: 


But here is what actually happened according to Mr. Kuykendall’s own testi- 
mony. He called in lawyers representing the gas industry and requested that 
they prepare a bill that they would like. The Chairman admonished those 
individuals that there should be absolute secrecy with reference to their work, 
and indeed there was. In the meantime, a second “task force’ was assembled, 
also representing the gas industry, and this second group came to the Chairman 
and requested that he hold up on the lawyers’ group he had formed while this 
second force completed its work, and the Chairman agreed to this. These two 
groups advised him in secrecy, from time to time, as to their progress. Finally, 
the industry presented the Chairman with a statement of principles to be 
embodied in the new bill. 

During all of this time the Chairman of the Commission who had initially 
been requested to take the lead in drawing the new bill, turned the matter 
over to the very industry which was the subject of regulation. The Chairman 
conceded that his primary duty under the act was to protect the ultimate con- 
sumers, and sought to justify his failure to call in any consumer group on two 
grounds: First, that he knew of no consumer groups to go to; and second, 
that he assumed that if the gas industry itself could agree on a bill, the con- 
sumer interest would be adequately represented. 

As to the first claim that he did not know of any consumer groups, we need 
only to look at the long list of opponents to the Harris bill of 2 years ago and 
to the present bill. Communications in opposition have been received from gov- 
ernors of various States. Appearing in opposition to those bills at committee 
hearings were numerous State attorneys general, members of the State public 
service commissions, mayors of our larger cities, and city attorneys. All these 
State officials are charged by law with protecting the interest of consumers in 
their respective States—yet, they were not consulted. 

As to the Chairman’s second reason for not consulting consumer representa- 
tives in the drafting of this legislation, or even advising them that such legis- 
lation was being drafted, he stated that he assumed that if the gas industry 
could agree upon a bill, the consumer interest would be adequately represented. 
This is close in philosophy to the famous statement of another public servant— 
that “what is good for General Motors is good for the country.” 


The record of Mr. Kuykendall may be summarized as follows: 

He deceived the Joint Atomic Energy Committee in 1954 in an 
attempt to cover up the Dixon- Yates contract. 

2. He deceived Subcommittee No. 1 of the House Small Business 
Committee in July 1955 as to the status of the Hells Canyon case. 

3. He participated in the Hells Canyon case before the ‘Commis- 
sion despite his connection with the utility companies and his service 
to the State of Washington’s Governor, who had opposed the high 
Hells Canyon Dam and had intervened before the Commission to favor 
the Idaho Power Co. 

4, He misrepresented the facts about the flood washout of the Idaho 
Power Co. Brownlee Dam and tried to cover up the failure of the 
company and the dereliction of the Commission in regard to the 
diversion tunnel. 

5. He favors abandonment of FPC regulation of producers of natu- 
ral gas contrary to the public interest. 

The Cuarrman. Thank you, Mr. McDonald. 
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Any questions? 

Senator Schoeppel ? 

Senator Scuorrre.. No questions. 

The Cuatrman. We appreciate your testimony. 

Now, tomorrow, following the executive session, the regular session 
of the full committee on other matters, we will hear from my colleague, 
Senator Jackson, and two other outside witnesses, and then Mr. Kuy- 
kendall himself, and we will go as far as we can. 

We will recess until tomorrow. 

(Thereupon, at 12:35 p. m., the committee was adjourned, to re- 
convene on Wednesday, June 26, 1957.) 





RENOMINATION OF JEROME K. KUYKENDALL TO 
FEDERAL POWER COMMISSION 


WEDNESDAY, JUNE 26, 1957 


Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The committee met, at 11:45 a. m., pursuant to adjournment, in 
room G-16, United States Capitol, Hon. Warren G. Magnuson (chair- 
man of the committee) presiding. 

The CuHairman. The committee will come to order, proceeding 
again on the nomination of Jerome Kuykendall, to be Chairman of 
the Federal Power Commission. 

Today we will hear two outside witnesses and Senator Jackson, 
my colleague from the State of Washington. He is on his way. He 
is in another committee. 

Mr. Billington is here to testify. We will start with you, Mr. 
Billington. 


STATEMENT OF KEN BILLINGTON, ON BEHALF OF THE WASH- 
INGTON PUBLIC UTILITY DISTRICTS’ ASSOCIATION, SEATTLE, 
WASH. 


Mr. Brztrneron. Mr. Chairman and members of the committee, 
my name is Ken Billington, executive secretary of the Washington 
Public Utility Districts’ Association, which has offices at 1511 Tower 
Building, Seattle, Wash. 

I apologize for not having copies of my statement for all members 
of the committee. Our mail did not arrive and we have not received 
the copies. 

The Cuatrman. The record may show that you people have been 
quite busy at a convention in New York and didn’t get down here 
yesterday to get this paperwork done. 

Mr. Bruurneton. Our association membership includes 23 public 
utility districts in the: State of Washington which provide electric 
and water utility service to more than 230,000 customers. These dis- 
tricts were formed under a State statute which specifies their purpose 
to be to conserve the water resource of the State for the benefit of the 
people thereof and to provide utility service. 

By action of our board of directors on June 15, 1957, we are opposed 
to the confirmation of Jerome K. Kuykendall to the important post of 
Chairman of the Federal Power Commission. 

I would like to emphasize that while this is a statement of the 
opinion of a majority of the districts on this matter, several individual 
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districts which have dealt with Federal Power Commission staff mem- 
bers wish it clearly understood that their relationships with the 
Federal Power Commission staff on matters in which they were 
directly involved have been satisfactory. This statement is not in- 
tended to reflect discredit on any Federal Power Commission staff 
member in any way. 

We feel it is proper, however, to question here today the overall 
river policy decisions of the Commission members during Mr. Kuy- 
kendall’s membership as Chairman of the Commission. Considerable 
attention has been given to this matter to make certain that our oppo- 
sition to Mr. Kuykendall’s reappointment was based upon well- 
founded fears for the public welfare rather than merely personal 
disagreement with some of his specific views on his interpretations of 
the Federal Power Act. We examined not only the decisions of the 
Commission which pertained to the Northwest water resource but 
also certain of his personal actions relative to the Hells Canyon Dam 
dispute, the Dixon- Yates power contract and the recent rapid amor- 
tization tax subsidy handed the Idaho Power Co. His actions in these 
matters seem to indicate a disregard of the public interest. After due 
study, we concluded there was no choice but to oppose his confirma- 
tion. 

In support of our position, we cite the following instances of actions 
or activities which we feel will demonstrate that Mr. Kuykendall is 
not a suitable choice for membership on the Federal Power Com- 
mission. 

1. Mr. Kuykendall’s actions as an individual have not been becom- 
ing to the Chairman of the Federal Power Commission. To cite 
two examples: First, he appeared before a congressional committee on 
July 28, 1955, and stated that he could not make any statement on 
Federal Power Commission action on the Hells Canyon case because 
the decision was still pending. After Congress adjourned, however, 
an announcement was made that the Federal Power Commission had 
made its decision on Hells Canyon July 27, 1955—the day before Mr. 
Kuykendall’s “decision pending” pleas. Second, Mr. Kuykendall 
failed to reveal to a congressional committee in November of 1954 
that two Assistant General Counsels for the Federal Power Com- 
mission had given him extremely critical opinions on the propriety 
of the Dixon- Yates power contract. Instead of revealing these opin- 
ions, Mr. Kuykendall said that. Federal Power Commission lawyers 
had not been called in on the contract. He then inserted into the 
record a nonlegal opinion that the contract was good for both the 
Government and the power company. 

2. Mr. Kuykendall’s efforts fail to measure up when it comes to 
seeking full, comprehensive development of our water resources. In 
making decisions he often seems to consider only the limited needs 
of any power company which might be involved rather than being 
concerned about the maximum development of the Nation’s resources. 

In the case of the private power company 50 percent development 
plan for Hells Canyon, Mr. Kuykendall had to alibi himself that 
underdevelopment was better because it would not involve the invest- 
ment of Federal funds. This took some real mental gymnastics 
because he knew all the time that the Idaho Power Co. had filed for 
Office of Defense Mobilization certificates of necessity for rapid amor- 
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tization privileges for tax purposes. Now the certificates have been 
granted; so the Government will take an $83 million loss, according 
to the Federal Power Commission staff, instead of investing in full 
development under Federal construction with a full return of the 
investment plus interest plus all surpluses. 

Recently Mr. Kuykendall, appearing before a Senate committee 
investigating this taxpayers’ subsidy to the Idaho Power Co., dis- 
missed this action by simply stating they had made a mistake. The 
stakes are too high in fighting for full development and protection of 
a public resource to permit simple mistakes. 

Downstream from the Hells Canyon stretch of the Snake River are 
the Mountain Sheep, Pleasant Valley, and Nez Perce sites. People 
interested in full development are seeking to have this area kept 
open to allow time for a solution of the migratory fish problem inher- 
ent in the great, multiple-purpose Nez Perce site. The Federal 
Power Commission staff has recognized the marked superiority of 
Nez Perce over the other sites. The Department of Interior, although 
opposed to Nez Perce, has sought to have a study made of the possi- 
bility of having a high dam at Pleasant Valley to provide for at least 
some water storage along with the run-of-the-river Mountain Sheep 
Dam. Mr. Kuykendall has refused to take into consideration the 
desires of Interior. Mr. Kuykendall evidently is following again the 
50 percent pattern of supporting private power company single- 
purpose dams at Pleasant Valley and Mountain Sheep. No impor- 
tance is attached to flood control, water storage, navigation, full 
development of power potential or other aspects of comprehensive 
development to which the Federal Power Act supposedly dedicated 
the Federal Power Commission. 

3. Another condescension to the power companies made under the 
chairmanship of Mr. Kuykendall has been the gimmick of extending 
FPC licenses for projects beyond the statutory 50-year limit. This 
is accomplished by relicensing an old project by tying it into a new, 
and often substantially lesser, project and blanketing the whole com- 
bination, old and new, in a single new license. This procedure can 
make a license virtually a perpetual grant of a national natural 
resource. 

4. We feel that the failure of the Federal Power Commission to give 
full weight to section 7—B of the Federal Power Act in the Hells 
Canyon case is very damaging to the public interest in full develop- 
ment through a comprehensive plan for the total regional river system. 
With fair consideration under 7-B, a recommendation for Federal 
construction of a high dam is unavoidable in this instance. We feel 
that failure to so recommend constitutes a waste of the water resource 
and a disregard of the public interest. This case alone would in our 
opinion justify denial of confirmation. 

These few examples from the history of Mr. Kuykendall as Chair- 
man of the Federal Power Commission are sufficient to indicate the 
trend which our study of available materials has revealed. Although 
as a Washington State group we would like to see a home-State man, 
which Mr. Kuykendall happens to be, in such a nationally important 
position, we feel that Mr. Kuykendall’s lack of objectivity in a position 
requiring objectivity disqualifies him for the Federal Power Com- 
mission chairmanship or membership. 
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Under Mr. Kuykendall’s chairmanship, the Federal Power Com- 
mission, as the licensing agent of Congress for the Nation’s water 
power sites, has ceased to protect the public interest in matters con- 
cerning the utilities. For this reason, the Washington Public Utility 
District’s Association urges that the confirmation of the appointment 
of Jerome K, Kuykendall to the Federal Power Commission be denied 
by the United States Senate and that this committee recommend such 
denial to the Senate. 

The CuHatrman. Thank you. 

Are there any questions? 

Senator Scuorrren. No questions. 

The Cuamman. Senator Jackson has a statement. 


STATEMENT OF HON. HENRY M. JACKSON, A UNITED STATES 
SENATOR FROM THE STATE OF WASHINGTON 


Senator Jackson. Mr. Chairman, 4 years ago I voted to confirm 
Jerome K. Kuykendall as Chairman of the Federal Power Commis- 
sion. I did so with some reservations. My reservations did not 
relate to his ability or character. I feared, however, that Mr. Kuy- 
kendall’s interpretation of the role of the Federal Power Commission 
would not be in accord with what I believe to be the essential nature of 
this regulatory body—protection of the broad public interest. 

However, I gave Mr. Kuykendall the benefit of my doubts. I be- 
lieved that he would recognize the duty of the Federal Power Com- 
mission to stand not as a mere arbiter of conflicting claims, but as 
an instrument of those who so often have no voice or representation in 
proceedings that closely affect them—the broad mass of consumers, the 
public. 

Today, Mr. Chairman, I still have no quarrel with Mr. Kuykendall’s 
abilities, and I hold nothing personal against him. 

But the record is studded with glaring proof that Mr. Kuykendall 
considers it the duty of the Federal Power Commission to promote 
first the welfare of the private interests it regulates. The unfortu- 
nate result has been that the public can count on no protection of its 
best interests. The only representation of the public is through such 
independent organizations as may make presentations to the Com- 
mission. 

The results of this philosophy in action are best illustrated in Mr. 
Kuykendall’s own words. In hearings before the House Committee 
on Interstate and Foreign Commerce June 4, on the bill to amend 
the Natural Gas Act, he was questioned concerning the 100-percent 
increase granted the Olin Gas Transmission C orp. on May 15 of this 
year. Mr. Kuykendall was asked if the company would have gotten 
a lesser price for its gas if the case had been contested more vig- 
orously. Mr. Kuykendall replied, and I quote: 

No; I don’t think they would have gotten a lesser price, but I think that it is 
possible that if it had been contested more vigorously that we would have had 
a lot more trouble in finding evidence to make a finding that this was war- 
ranted. Now, they had a pretty good spokesman from the company there—and 
we quoted some of his testimony—who was quite persuasive, and he didn’t 
happen to get contradicted very much. 

In other words, Mr. Kuykendall apparently feels that if there is no 
one present—in this case perhaps a distributing company or a con- 
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sumers’ group—to contradict or question the testimony of producers, 
it is not up to the Commission to protect the public interest by doing 
so. For the record shows that the Federal Power Commission’s own 
staff opposed the Olin rate increases and the Commission took the 
private company’s figures over its own staff’s position. 

How many other cases do we have in which the Federal Power 
Commission staff’s findings are ignored? I respectfully suggest that 
the committee look into this, with particular reference to not only the 
Olin case, but the El Paso case, the Panhandle Eastern case and the 
Amere Gas case. 

The Cuatrman. Senator Jackson, for the purpose of the record, 
the Olin case is a Colorado case, is it not, Denver, Colo. ? 

Senator Jackson. I believe it is a Delaware corporation doing busi- 
ness in Louisiana. 

The main point, however, was the expression of the role of the 
Commission in these matters, and his own philosophy. He has a 
right to his philosophy. I just happen to disagree with it. 

Perhaps the classic case of ignoring the Federal Power Commis- 
sion examiner’s findings occurred, however, in the Hells Canyon case. 
The Federal Power Commission’s own examiner found the Federal 
high dam proposal superior to the Idaho Power Co.’s low dam scheme 
in every respect. Yet the Federal Power Commission managed to 
find the low dam scheme “best adapted” to a plan for comprehensive 
river development. It was a political decision, based on the guess 
that Congress would not authorize the Federal project. I am glad 
that just last week the Senate proved how bad a guess it was. 

There are other aspects of the Hells Canyon case that I commend 
to the committee for careful scrutiny. One is the Federal Power 
Commission finding that multiple benefits “would be realized without 
expense to the United States” if the private company built its low 
dams. Yet, at the very time the Federal Power Commission was 
making this finding, the private company had pending—and the Fed- 
eral Power Commission knew it—an application before the Office of 
Defense Mobilization for a fast tax write-off. Just recently we learned 
from the Federal Power Commission’s chief accountant that this fast 
tax writeoff could have cost our taxpayers $83 million. 

The second question—and I find it difficult to limit myself to two 
questions—concerning the Hells Canyon case involves the timing of the 
issuance of the license to the Idaho Power Co. This was referred to 
by the previous witness. It was issued August 4, 1955, 2 days after 
Congress adjourned. A few days earlier, on July 28, Mr. Kuykendall 
had appeared before the House Select Committee on Small Business 
Activities. He was reminded by the committee counsel of the desire 
of a number of Senators that the Federal Power Commission not act 
on the Idaho Power Co.’s application until Congress had had a chance 
to act on then-pending bills to authorize the high dam. He told the 
committee he could not comment on a matter before the Commission 
for decision. This, remember, was July 28. We now know the de- 
one e license the low dams had been made the preceding day, 
July 27. 

Mr. Kuykendall’s interest in the producer rather than the consumer 
looms large in the field of natural gas. The committee already has 
heard testimony concerning Mr. Kuykendall’s role in drafting present 
legislation to amend the Natural Gas Act—how he went to the pro- 
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ducers for advice and completely ignored the consumer groups who 
would have been pleased to give him some different advice. We can 
thank Congressmen Macdonald and Vanik for their excellent testi- 
mony on this point. 

Now, I should like to emphasize another related point. Mr. Kuy- 
kendall testified recently concerning the proposed Administration 
amendment to give the Federal Power Commission permissive au- 
thority to consider costs in arriving at reasonable market price. Mr. 
Kuykendall took the attitude that costs should be considered only 
where they would give producers a higher price, and not where it 
would result in lower prices to consumers. For details I refer the 
committee to pages 187-190 of the transcript for May 9 on the natural 

as hearings before the House Committee on Interstate and Foreign 
Conan On pages 211 and 215 there are additional revelations of 
Mr. Kuykendall’s producer-oriented philosophy. 

Mr, Chairman, t have sought to highlight, briefly, some of the evi- 
dence that Mr. Kuykendall’s administrative philosophy does not place 
proper emphasis on the public interest. For the sake of brevity, I 
should merely like to suggest some other areas of legitimate concern 
to this committee. These include: 

1. The Commission’s treatment of utility corporate income taxes as 
they affect rates. 

2. Accounting backlogs that, I think, investigation will show, per- 
mit considerable “water” to remain in utility rates. 

3. Hidden license extensions resulting from old, existing projects 
being tied to new projects. 

4. Cost allocation methods that shift an unfair burden of joint costs 
to power features of our multipurpose dams. 

Mr. Chairman, I have tried to be brief. Mainly I have tried to 
suggest areas into which the committee may wish to direct its exami- 
nation of Mr. Kuykendall. Iam confident that the record shows, and 
the committee will find, that Mr. Kuykendall’s philosophy is not com- 
»atible with the policies and programs laid down by Congress for the 

ederal Power Commission to ce a 

Mr. Chairman, the Washington State Grange, which is the largest 
farmer organization in our State, meeting in their annual State con- 
vention at Spokane last week, adopted a strong resolution questioning 
the reconfirmation of Mr, Kuykendall to the Federal Power Commis- 
sion. This body of farm people has led the fight in our State for con- 
servation of the water resources for many years. In the resolution 
they have cited seven charges against Mr. Kuykendall, or the actions 
of the Federal Power Commission, which indicate to them that the 
recent Federal Power Commission action is contrary or lacking in the 
public interest. 

Mr. Lars Nelson, master of the Washington State Grange, has re- 
quested that their resolution be presented to this committee. A copy 
of the resolution will arrive today or tomorrow. It was sent airmail, 
special delivery. When it does arrive, I should like to ask permission 
now that it be included in the record at this point. 

The Carman. The record will be open and, without objection, it 
will be included. 

Do you have any questions, Senator Schoeppel ? 

Senator Scuorrret. No, sir. 

The Cuatrman. Thank you, Senator Jackson. 











NOMINATION OF JEROME K. KUYKENDALL 


(The statement requested is as follows:) 


The following is the official action of the Washington State Grange Conven- 
tion at Spokane, Wash., relative to the reappointment of Jerome K. Kuykendall 
as Chairman of the Federal Power Commission. It calls for full investigation 
by the Senate committee. The matter is before the Senate Committee on In- 
terstate and Foreign Commerce in Washington, D. C. 

Whereas the Senate Interstate and Foreign Commerce Committee has before 
it the reappointment of Jerome K. Kuykendall as a member and Chairman of 
the Federal Power Commssion, and 

Whereas prior to the confirmation of Mr. Kuykendall’s reappointment it is 
essential that Congress fully determine whether the Federal Power Commis- 
sion is functioning properly in the role to which it was assigned—the role of 
protecting the public interest through the regulation of the private monopoly 
utilities and, 

Whereas, we have grave misgivings about this and feel that some of Mr. 
Kuykendall’s actions as Chairman of the Federal Power Commission should 
be reviewed, and that the policy views, decisions, and actions taken in recent 
years by the Federal Power Commission statements and actions in the develop- 
ment of our river resources have not been consistent with the best public 
interest, we state as follows: 

We recognize that you do not oppose the appointment of a person to a com- 
mission merely because you differ with some of his views or his interpretations 
of alaw. We do, however, maintain in this case that questions can and should 
be raised which indicate to us that the Federal Power Commission’s regulation 
of public utility operations is not now providing definite protection of the con- 
sumer interest and the public interest. 

We cite the following actions of Mr. Kuykendall and the Federal Power 
Commission which might give rise to questions of his qualifications for the 
important post to which he has been reappointed. Certainly if the Senate 
committee should ascertain that the following matters are unexplainable or 
inadequately answered with unsound logic, then confirmation of the reappoint- 
ment should be denied. 

1. Under Mr. Kuykendall’s chairmanship, the Federal Power Commission 
has licensed hydroelectric projects in Hells Canyon to the Idaho Power Co. 
which are not best adapted to a comprehensive river development plan; which 
do not improve or develop a waterway, or waterways, for the use or benefit of 
interstate commerce, and which do not achieve the full potential of the sites 
for the improvement and utilization of water power development and for other 
beneficial public uses. The Commission’s approval even was contrary to the 
findings of its own expert examiner, who found that a high dam at Hell’s Canyon 
would be superior to the three low dams planned by the company. 

While such decisions are within the prerogative of the Commission, there evi- 
dently was no consideration given in this decision to another responsibility 
of the Federal Power Commission under section 7T—B of the Federal Power Act. 
In our opinion, section 7-B should have required the Commission to recommend 
Federal development to secure maximum comprehensive results in the develop- 
ment of the Middle Snake River. We recommend that the Senate committee 
determine Mr. Kuykendall’s views about how and when section 7—B of the Fed- 
eral Power Act applies in the evaluation of a license application from any 
particular utility for a project in a regional river basin where development should 
be by a comprehensive plan for fullest resource utilization. 

2. While appearing before a congressional committee on July 28, 1955, Mr. 
Kuykendall responded to a question about the Hells Canyon case by stating 
that he could not disclose any action on the case because it was still pending. 
On August 4, 1955, just after Congress adjourned, the approved license for the 
Idaho Power Co. project was released, but the key point is that the date of the 
Commission’s decision was given as July 27, 1955—1 day previous to Mr. Kuy- 
kendall’s statement that the decision was still pending. Such action should be 
definitely questioned because it raises a matter of integrity, and a high degree 
of integrity is essential in a man who will head a commission responsible for 
the protection of the public and consumer interests in the utility field. 

3. We feel the Commission, through Mr. Kuykendall, should be investigated in 
regard to the point that while a major factor in the Commission’s Hells Canyon 
licensing decision was that the Idaho Power Co. project would not cost the tax- 
payers of the Nation any money, it was a known fact that the company had 
applied to the Office of Defense Mobilization for certificates of necessity to gain 
rapid amortization privileges for Federal tax purposes. Subsequently, of course, 
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the certificates of necessity were granted and the private power project will cost 
the Federal taxpayers millions of dollars. Mr. Kuykendall should be questioned 
on why no provision was made in the license to prevent the company’s acceptance 
of such a subsidy if the “no cost to the taxpayers” statement was actually a 
part of the Federal Power Commission decision. Additionally, the accounting 
treatment of all private utility rapid amortization tax subsidies as permitted by 
the Federal Power Commission favors the stockholders—not consumers. 

4. When the Dixon-Yates power contract was being investigated, Mr. Kuy- 
kendall not only failed to inform Congress that two assistant general counsels 
of the Federal Power Commission had given him opinions which were critical 
of the contract but he also subsequently submitted a statement for the record 
before a congressional committee that the Dixon-Yates contract was fair and 
reasonable for the Government and for the private power company. This action 
on his part would again raise a question of the integrity of a man in such a high 
position and with such important responsibilities to the public interest. 

5. Pending before the Federal Power Commission are license applications 
submitted by the Pacific Northwest Power Co., a combine of four private power 
companies, for a two-dam project at the Mountain Sheep and Pleasant Valley 
sites on the Snake River. Here, as in the Hells Canyon case, we again have 
a partial-development proposal for the single purpose of power production to 
benefit only the limited interest of a private utility. The Middle Snake River 
is the one area in the Pacific Northwest where large natural reservoir sites 
can be obtained for flood control, navigation and other water and conservation 
benefits. In securing these added benefits through full development of the 
river, we would also secure considerably more power generation potential because 
of the availability of the stored water during low water seasons. 

Secretary of the Interior Fred Seaton recently indicated that the Interior 
Department, thinking of the public interest, desired to restudy the possibility 
of a higher dam than that proposed by the power companies at the Pleasant 
Valley site. Such a study would naturally delay a Federal Power Commission 
decision on the application of the private company combine. Now that the 
Commission’s action on the Hells Canyon license applications has alerted us 
to the apparent Commission disregard for the public interest, we feel that a 
question should be raised about why Mr. Kuykendall opposed this desire on 
the part of the Interior Secretary to find out whether a higher dam at Pleasant 
Valley might be more in the public interest than a single-purpose low dam. Is 
it now the Federal Power Commission position that any private utility applica- 
tion supersedes a Government proposal even though the Government proposal 
gives promise of substantially more water benefits? 

6. The Federal Power Commission is extending the license period for private 
utility projects beyond the 50-year limit. This is accomplished by taking a pres- 
ently licensed project which might have, for example, only 25 years left to run 
and combining it with a proposed new project. Then a new 50-year license is 
granted for the entire combined project rather than only for the new unit. The 
old part will then have another 50 years to go giving it a total license life of 75 
years. This has occurred several times in the Pacific Northwest, and it should 
be questioned whether this practice does not violate section 6 of the Federal 
Power Act, which states that licenses shall be issued for a period not to ex- 
ceed 50 years. In establishing the act, Congress certainly had a particular rea- 
son for establishing the time limit. The reason undoubtedly was that it was in 
the public interest to retain in the people the right to the water and project 
sites. It would not appear to be in the public interest to circumvent the maxi- 
mum limit established by law to protect the public interest. 

7. With the construction of a pipeline from the southwest, natural gas recently 
kas been introduced into the Pacific Northwest. We are not familiar with all 
the ramifications of the move to exempt natural gas producers from regulation, 
but we are aware of the intense consumer opposition in the larger cities in the 
East against such exemption because it will bring about considerable increases in 
gas rates. We assume the same results could be expected by gas customers in 
the Pacific Northwest. We question the propriety of the actions of the Chair- 
man of the Federal Power Commission in championing the cause of the private 
utility interests which are seeking the exemption law. Yet, that has been the 
role adopted by Mr. Kuykendall. Therefore, be it 

Resolwed, That the Washington State Grange as a group dedicated to the proper 
conservation of our water resources and representatives of the consumer in- 
terest in the matter of utility regulation expresses its grave concern over the 
trend among the Federal and State utility regulatory bodies toward the support 
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and protection of the interests of the private monopoly utilities as opposed to 
protection of the consumer interest. We ask that while considering the reap- 
pointment of Mr. Kuykendall the Senate should not only evaluate his past 
actions to determine his personal qualifications for such an important post but 
should also determine to what extent the Federal Power Commission is depart- 


ting from its role as a regulatory body protecting the public interest, and be it 
further 


Resolved, That if the answers to the questions raised when investigated by 
Congress show that Mr. Kuykendall has not been acting in the public interest, 


then the reappointment of Mr. Kuykendall to the Federal Power Commission 
should be denied. 


Fraternally submitted. 

Public Utilities Committee, Washington State Grange, Lauren Tweedt, 
Chairman, George Hamilton, Wayne Bozarth, A. 8S. Miller, John 
Dubla, George Mood, D. L. McKern, W. H. Course, W. T. Edwards. 

The CHarrMANn. We have one more witness. 

Miss Kaiser. Mr. James T. Marr, the chairman of the National 
Hells Canyon Association, Inc., is on his way. His plane is delayed. 
He is due to arrive in 10 minutes at the airport. If it is agreeable 
with you, I would like to read parts of his statement and put the full 
statement in the record. 

The CuHarrman. May I suggest, to save your time, that we place 
his statement in the record in full. There only being two of us here— 
the Senator from Kansas and myself—we will read it. It can be re- 
leased for any purpose you wish. We will have to be down on the 
floor. The Senate is now in session. 

Are there any further outside witnesses who wish to be heard on 
this matter? 

(No response. ) 

The CHarrman. That concludes the outside witnesses. 

The next witness before the committee will be Mr. Kuykendall, who 
probably has a statement, and of course I am sure will submit himself 
to many questions that have been raised by other witnesses and Mem- 
bers of the Congress on this matter. 

Let the record show the committee will recess now until 10:30 Fri- 
day morning. 

(Thereupon, at 12:13 p. m., the committee was adjourned, to re- 
convene at 10: 30 a. m., Friday, June 28, 1957.) 

93517—57-——11 








RENOMINATION OF JEROME K. KUYKENDALL TO THE 
FEDERAL POWER COMMISSION 


FRIDAY, JUNE 28, 1957 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C. 

The committee met, pursuant to notice, at 10:40 a. m., in room 
G-16, United States Capitol, Hon. Warren G. Magnuson (chairman 
of the committee) presiding. 

The Cuarrman. The committee will be in order. 

Several additional Senators will be here in a few minutes. 

Mr. Marr, as you will remember at the meeting on Wednesday, 
couldn't get here. He submitted a statement for the record. 1 sug- 
gested if he wanted to make a statement later on he could. He is here. 
We will be glad to hear from you, Mr. Marr, before we hear from 
Mr. Kuykendall. 


STATEMENT OF JAMES T. MARR, PRESIDENT, NATIONAL HELLS 
CANYON ASSOCIATION, INC. 


Mr. Marr. Mr. Chairman and members of the committee, I wish 
to apologize for not being able to be here on Wednesday, but I had no 
control over the plane. 

The Cuairman. You are like several Senators—we have no control 
over our time, either. 

Senator Purrett. And we are also up in the air at times, too. 

Mr. Marr. I would like to first state, my name is J. T. Marr, of 
Portland, Oreg. I am president of the National Hells Canyon As- 
sociation, an organization incorporated under the laws of Idaho. 

I would like briefly to read to you the purposes of the Hells Canyon 
Association : 


ARTICLES OF INCORPORATION OF NATIONAL HELLS CANYON ASSOCIATION, LNc. 


Know all men by these presents, That we, the undersigned, all being natural 
persons of full age and being citizens of the United States of America, have this 
day voluntarily associated ourselves together for the purpose of forming a non- 
profit cooperative association under the laws of the State of Idaho and for that 
purpose make and subscribe the following articles of incorporation: 


ARTICLE I 


The name of this nonprofit cooperative association is and shall be National 
Hells Canyon Association, Ine. 
ARTICLE II 


The purposes for which this association is formed and the objects to be car- 
ried on and promoted by it are as follows: 
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1. To engage generally as a nonprofit cooperative organization to encourage 
and promote the maximum development of the land and water resources of the 
Pacific Northwest. 

2. To encourage and promote the maximum development and utilization of the 
land and water resources of the Pacific Northwest by encouraging and further- 
ing the construction in the public interest of a high, multipurpose dam at Hells 
Canyon on the Snake River. ' 

3. To protect the land and water resources of the Pacific Northwest from 
exploitation by private interests contrary to the public welfare. 

4. To encourage, foster, and promote private enterprise by bringing to the 
Pacific Northwest continued economic.expansion through the full and orderly 
development, conservation, and utilization of the hydroelectric resources of the 
Pacific Northwest for abundant, low-cost power and other uses beneficial to the 
public welfare. 

5. To do all and everything necessary, suitable, or proper for the attainment 
of any of the objects or the furtherance of any of the purposes hereinbefore set 
forth, either alone or in connection with other corporations, associations, firms, 
or individuals, and either as principal or agent, and to do every other act or 
acts, thing or things, incidental or appurtenant to, or growing out of, or con- 
nected with the aforesaid objects or purposes, or any of them. 


Mr. Chairman, I appreciate the privilege of stating our views to 
this committee why the continuation in office of Jerome K. Kuykendall, 
chairman of the Federal Power Commission, is contrary to the public 
interest. We have limited this statement to matters of particular in- 
terest to our members. I might tell you that our membership is com- 

osed of statewide organizations in Idaho, Montana, Oregon, and 
Wasbicaion, teria those four States. They include Tabor or- 


— the Grange in Washington and Oregon, the Farmers 
nion in Montana, Idaho, and Oregon, and several public power 
groups. The National Hells Canyon Association is, we consider, a peo- 


ple’s organization. 

The National Hells Canyon Association has had extensive firsthand 
experience with the activities of the Commission in the field of com- 
prehensive development, for we participated in the longest paerang 
ever held on a private licensing application and in the subsequent lega 
proceedings arising therefrom. ‘This case involved one of the largest 
comprehensive plans for multiple-purpose river-basin development 
ever devised by the Bureau of Reclamation and the Army Corps of 
Engineers. The plan concerned the Columbia River Basin, which 
contains 40 percent of the Nation’s undeveloped waterpower resources. 
Through this proceeding—for almost 4 years—our association has 
tried to defend the basic resource policies of President Theodore Roose- 
velt. That policy recognized the essential unity of river basins and 
insisted on the development therein of the maximum obtainable re- 
source potential of all water uses. As conceived by the framers of the 
Federal Water Power Act of 1920, the Federal Power Commission 
was to play a constructive part in this comprehensive basinwide de- 
velopment. 

Under the chairmanship of Jerome K. Kuykendall, this principle 
of basinwide development for maximum multiple purposes has been 
disregarded and abandoned. Under his leadership, the Federal Power 
Commission has gone far in the direction of protecting special private 
interests at the expense of the public interest. 
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SUMMARY 


I. Mr. Kuykendall has disregarded the public interest, especially the 
interest of the consumer, contrary to the duties and responsibilities of 
his high office. 

1. Under his chairmanship, the Federal Power Commission, in the 
Hells Canyon case, has rendered a decision which destroys several 
decades of comprehensive river-basin development work of other 
agencies, 

2. Mr. Kuykendall’s actions in another case, affecting the Nez Perce 
site, indicate that he is bent on further destruction of the same kind. 

3. Under Mr. Kuykendall’s chairmanship, the Commission has advo- 
cated and promoted legislation adverse to the interests of the public 
and the consumer. Apart from its role in relaxing public-interest 
regulation of the natural-gas industry, the Commission, under Mr. 
Kuykendall’s leadership, has supported bills to exempt utilities from 
the Public Utility Holding Company Act; to make private hydro 
projects more profitable at the expense of Federal projects; and to 
remove the preference accorded to States and municipalities in the 
recapture of hydroelectric projects at the end of their 50-year license. 

Il. Mr. Kuykendall has practiced deception upon committees and 
Members of the Congress. 

1. He denied to the Joint Committee on Atomic Energy that Federal 
Power Commission lawyers had ever passed on the Dixon- Yates con- 
tract—when two of these lawyers had, in fact, severely criticized the 
contract, 

2. He claimed that he could not discuss the Hells Canyon case with 
a House Small Business Subcommittee because it was still pending 
before the Commission, when, in fact, it had been decided on the pre- 
vious day. 

3. Mr. Kuykendall misled a Member of the Congress about the 
Idaho Power Co.’s construction activities in Hells Canyon, and tried 
to cover up the company’s departure from the designs approved by 
the Commission and the inadequate supervision exercised by Federal 
Power Commission engineers. 


I. THE HELLS CANYON DECISION 


The Congress established the Federal Power Commission to make 
economic and engineering determinations in licensing hydroelectric 
projects. It did not establish the Commission to make political judg- 
ments—which should properly be reserved to the Congress. The 
court of appeals upheld the right of the Commission to make decisions 
based on technical data, but did not itself pass on the merits of the two 
projects. On the contrary, the court said: 

On the record before us, it may be the Commission could properly have con- 
cluded that the high-dam project was appropriate for Federal development 
(National Hells Canyon Association v. Federal Power Commission, 237 F. 2d 777). 

Apart from the question whether the Commission used sound engi- 
neering and economic standards, the Conmission decision was pred- 
icated less on technical than on political considerations. The Com- 
mission failed even to state the basic engineering facts. It nowhere 
stated how much power would be produced by the high Hells Canyon 
project or the Idaho Power Co.’s three-dam project. It admitted 
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only that the high dam would produce “a greater amount” of power. 

The Commission stated that, “to the extent that the projects are 
constructed by a non- -Federal entity,” public purposes would be 
realized “without expense to the United States.” Mr. Kuykendall 
attempted to explain later that what he meant by “without expense” 
was without appropriations. 

The same attempted explanation was offered by officials of the Idaho 
Power Co. Secretary of the Interior, Fred Seaton, opposed the tax 
writeoff for the very reason that to grant it, in the face of the Com- 
mission’s statement that the private projects w ould be built “at no cost” 
to the taxpayers, would be wrong. To Secretar y Seaton—as to others 
of reasonable mind—“no expense” meant “no cost.” 

It is interesting to trace the origin of the argument that the Idaho 

Power dams would involve “no expense” to the United States. The 
Yommission in its brief before the United States court of appeals, 
argued that “no cost to the United States” was a proper factor to be 
considered in determining whether to recommend Federal develop- 
ment of the high dam. 

If I may read to you from the Commission’s brief before the district 
court here in Washington: 

The petitioners contend that the cost to the United States and other factors 
considered by the Commission in the exercise of its judgment under section 7—-B 
are not proper factors to be considered under that section, that the Commission 
did not give adequate consideration to those factors urged by petitioners, and 
that the judgment exercised by the Commission is arbitrary and contrary to 
the intent and purposes of the act. 

Apparently petitioners failed to realize that the Commission is entitled to and 
must consider the views of all the parties to the proceeding, not merely the views 
of those petitioners. 

For example, the State of Washington, which also was an intervenor in this 
proceeding, took the position that a high-head storage dam in Hells Canyon 
would constitute flagrant dissipation of Federal moneys that could be more 
wisely invested in projects known to have far greater flood-control and hydro- 
electric-power potential. 

The State of Washington further contended that if unreal values are credited 
to upstream storage, as proposed in the high Hells Canyon project, the cost of 
power in the Pacific Northwest would be increased anywhere from $15 million 
to $30 million annually, and except for a few years under the operating condi- 
tions of all hydroelectric systems, the power benefits would be nil. 

To support its position the Commission cited a political statement 
by the former Governor of the State of Washington, Arthur B. Lang- 
lie, who had intervened in the Commission proceeding i in opposition 
to the high dam. Ex-Governor Langlie had stated that the high dam 
“would constitute a flagrant dissipation of Federal moneys.” 

This was the only instance in the entire proceeding in which the 
Commission relied on any point made by former Governor Langlie 
or his representatives. The FPC’s staff had flatly rejected the testi- 
mony presented by the Governor’s sole witness, Holland Houston, as 
having “little, if any, value.” 

Impliedly adopting the unsupported charge that the high dam 
would involve “flagrant dissipation of Federal | moneys,” the Commis- 
sion rejected the Federal project in favor of the Idaho Power projects. 
The latter, according to the Commission, would entail “no expense to 
the United States.” 

Later Mr. Kuykendall had to admit that with the writeoff the 
Idaho Power dams would cost the United States a little over $83 
million. 
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The Cuaiman. Mr. Marr, so that the record is clear here, although 
technically the State of Washington appeared in opposition to the 
high Hells Canyon Dam, actually it was on the Governor’s own initia- 
tive. There was no directive from the legislature or from anyone 
im the State in this particular matter. 

Mr. Marr. You are correct, Senator. 

The Cuatrman. He probably should have appeared as a citizen 
of the State of Washington, rather than speaking officially for the 
State of Washington. Is that correct? 

Mr. Marr. That is correct, sir. 

The Cuairman. But the record shows that the State of Washington 
appeared in this matter, and of course they didn’t at all. 

Mr. Marr. It should be remembered, in this connection, that Mr. 
Kuykendall was an appointee of Governor Langlie in the State of 
Washington, and that he took office at the FPC at the very time when 
the administration withdrew the Interior Department’s opposition to 
the Idaho Power Co. projects, choosing instead to leave the decision 
to the FPC under Mr. Kuykendall’s new chairmanship. 

The Cuarrman. There again, after the Department of Interior, un- 
der Secretary McKay, withdrew from their long-established policy of 
appearing in these cases on behalf of the Interior Department, that 
necessitated, if there was going to be any appearance at all on behalf of 
the great number of organizations in the State of Washington against 
the Idaho Power Co.’s application, the forming of this nonprofit, non- 
partisan Hells Canyon Association. 

Mr. Marr. That’s right. 

The Cuarrman. And then you went ahead and appeared as an asso- 
ciation and fought this case clear up through the courts. Is that 
correct / 

Mr. Marr. That’s right, sir. Is that connection, sir, we were forced, 
as people’s organizations: to go out and ask for voluntary contribu- 
tions throughout the Nation to carry on this fight and which we think 
should have been carried on by responsible Government officials all 
the time, instead of abandoning it. 

As a result, less of technical determinations than of political predi- 
lections, the Kuykendall-led Commission has licensed for underde- 
velopment a magnificent site which was to be developed to the full ex- 
tent of its potentialities as part of the comprehensive Columbia Basin 
plan jointly worked out after many years of study by the Army engi- 
neers and the Bureau of Reclamation. 

The Commission knew that the high dam would provide four times 
greater flood control, and admitted that if the Idaho Power dams were 
licensed, additional flood control “would have to be provided some- 
where else.” 

The Commission’s own statf recently admitted that additional flood 
control is needed in the Middle Snake itself—staff brief in project No. 
2173, the Mountain Sheep-Pleasant Valley case, 

The Commission brushed aside the vastly greater power benefits of 
the high-dam project, and its other advantages. The Commission 
wholly disregarded the conclusion of its own examiner who, after pre- 
siding throughout the hearings, held that— 


the high dam would be dollar for dollar the better investment and the more nearly 
ideal development of the Middle Snake. 
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In the proceeding now pending on the application of a combine of 
four Northwest utilities for a license to develop the Mountain Sheep- 
Pleasant Valley sites below Hells Canyon, Mr. Kuykendall and his 
Commission have already demonstrated, in advance of a decision, that 
they will again disregard the comprehensive planning activities of the 
Army engineers and Bureau of Ratinanations, the Government’s top 
expert agencies in this field. 

The Mountain Sheep-Pleasant Valley projects for which a license 
is sought, is in conflict with two larger projects now being studied by 
the Army engineers and Bureau of Reclamation for possible inclusion 
in their comprehensive plan for the Columbia River Basin. These 
studies will require at least half a year to complete. 

Mr. Kuykendall and the Commission have been formally notified 
of the pendency of these official expert studies. Yet Mr. Kuykendall— 
in a letter to Senator Clinton Anderson—and the Commission—in 
ruling on a petition by the National Hells Canyon Association— 
have refused to delay the license proceeding even long enough to allow 
the two planning agencies to determine the best method of developing 
the witele of the Snake River involved. 

Since the Federal Power Commission has apparently become the 
administration’s chosen instrument to determine the future course of 
river resource development, independent of the Army engineers and 
Bureau of Reclamation, it is doubly important that its cediaans be 
a man who will base decisions not on political prejudice, but on sound 
engineering-economic determinations. 

It must be remembered, too, that despite the Commission’s authority 
under the Federal Power Act to investigate water resources and help 
develop comprehensive river-basin plans the Commission has never 
had sufficient funds or personnel to give more than minor assistance 
to the primary planning agencies. 

The Commission has repeatedly stated: 

The Commission has neither the responsibility nor the necessary staff for 
making an independent evaluation of other uses than power in commenting 
upon * * * comprehensive plans. 

Yet under Mr. Kuykendall’s leadership, the Commission, as we have 
shown, has been arrogating to itself the right to disregard the expert 
work of the two agencies to which Congress has entrusted the primary 
responsibility for preparing comprehensive river basin plans. 

Mr. Kuykendall’s support of proposed legislation favoring special 
interests: Mr. Kuykendall testified in favor of a bill—S. 2643, of the 
84th Congress—which would exempt from regulation under the Public 
Utility Holding Company Act of 1935, electric utilities which organize 
joint generating subsidiaries. 

The Pacific Northwest Power Co., the applicant in the pendin 
Mountain Sheep-Pleasant Valley proceeding, is such a subsidiary ; - 
the bill was promoted chiefly by the four utilities which organized it— 
Washington Water Power Co., Pacific Power & Light Co., Montana 
Power Co., and Portland General Electric Co. 

The Securities and Exchange Commission which administers the 
Holding Company Act opposed the bill and explained that a joint 
generating subsidiary, such as Pacific Northwest Power Co., “creates 
the possibility of evils against which the act is designed to guard.” 
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After hearing the SEC testimony, the Senators who had sponsored 
the bill doped their support of the section affecting the utility com- 
bine which organized Pacific Northwest Power Co. 

Mr. Kuykendall has supported another bill which would make more 
profitable certain private hydroelectric projects, at the expense of 
certain Federal projects. This bill—S. 1574 of the 84th Congress— 
also promoted by the utility combine behind the Pacific Northwest 
Power Co., would require Federal payment for power benefits received 
from upstream private projects. In effect, it would require public 
payment for benefits derived from publicly owned water resources, 

The American people would pay rent on their own property. Mr. 
Kuykendall’s support of this measure contrasts sharply with his lax- 
ness in enforcing the existing law which requires private licensees to 
pay the Government for power benefits received from upstream Fed- 
eral projects. 

A fellow commissioner has made it plain that Mr. Kuykendall’s 
position on 8. 1574 expressed a political attitude rather than an inde- 
pendent expert judgment. This official stated that the Commission— 
had no right 4s an agency of the Congress to express an opinion on such matters 


unless it had persuasive facts or reasons at its disposal not available to the 
Congress. 


Since none had been brought to his attention, he felt— 


the Commission had no jurisdiction to make this recommendation (FPC Annual 
Report, 1956, p. 20, footnote 39 (a)). 

Mr. Kuykendall also recommended an amendment to the Federal 
Power Act which would facilitate renewals of private licenses for 
hydroelectric projects. As it now stands, the act provides that, if the 
United States does not exercise its right to recapture a project at the 
end of the license period—50 years maximum under the law—States 
and municipalities shall be given first preference among applicants for 
a new or renewal license. The proposed amendment would eliminate 
this provision and give first preference to the original private licenses. 

This legislative proposal is in line with recent actions by the Com- 
mission under the chairmanship of Mr. Kuykendall by which it has 
granted “hidden license renewals.” 

In granting licenses for new projects, the Commission has included 
other projects built many years ago, thus giving the old projects new 
licenses extending beyond the 50-year maximum statutory period. 
(See FPC Project Nos. 2150, 2188, 2197, 2200, 2206.) 

The Cuatrman. Where you list the five projects, Mr. Marr, I think 
we had better put the Commission’s ruling of those projects in the 
record at this point. 


SUMMARY STATEMENTS DESCRIBING THE Five PrRogects CITED 


Project 2150—In the Matter of the Puget Sound Power and Light Company 


June 4, 1956. “Order issued, pursuant to application filed October 14, 1955, 
issuing license (major) for period of 50 years, effective as of May 1, 1956, for 
construction, operation, and maintenance of the Upper Baker River develop- 
ment and the additional unit in the lower Baker River powerhouse and the 
continued operation and maintenance of the constructed Lower Baker River 
development (except lands of the United States under license for minor-part 
Project No. 777.), constituting Project No. 2150.” 
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Project 2188—In the Matter of the Montana Power Company 

April 16, 1956. “Order issued, issuing license (major) for period of 50 years, 
effective as of December 1, 1948, for construction of Cochrane development and 
continued operation and maintenance of constructed Morony, Ryan, Rainbow, 
Black Eagle, Holter, Hauser, Madison, and Hebgen developments, pursuant to 
application filed June 14, 1955,” constituting Project No. 2188. 


Project 2197—In the Matter of Carolina Aluminum Company 


April 3, 1957. “Order issued, issuing license (major) pursuant to application 
filed February 6, 1956, for period of 50 years, effective as of January 1, 1947, 
and terminating as of December 31, 1996, insofar as it authorizes the continued 
operation and maintenance of the constructed High Rock Narrows and Falls 
developments, and for a period of 50 years, effective as of April 1, 1957, and 
terminating March 31, 2007, insofar as it authorizes the construction, operation, 
and maintenance of the proposed Tuckertown development (which develop- 
ments for purposes of this license shall be considered as units of one complete 
project designated in the records of the Commission as Project No. 2197.)” 


Project 2200—In the Matter of the California-Oregon Power Company 


Application for project filed March 20, 1957 pursuant to Commission order in 
Opinion No. 266A, Docket E6390, “In the Matter of the California-Oregon Power 
Company,” Project No. 2082. “According to the revised plans submitted by the 
applicant, it now proposes to develop the head at the previously designated Big 
Bend No. 1 site and Big Bend No. 2 site as a single unit * * * Applicant also 
requests further amendment of the aforesaid order, as amended, to include a 
proposed Iron Gate development, and six existing developments. The six exist- 
ing developments and the two proposed developments on the Link and Klamath 
Rivers in Klamath County, Oregon, and Siskiyou County, California.” Pending. 
Project 2206—In the Matter of the Carolina Power and Light Company 

July 11, 1956. Application “for license for project 2206, located on the Yadkin, 
Uwharrie, and Pee Dee Rivers in the vicinity of Mt. Gilead, Troy, Albemarle, 
Aquadale, Norwood, Pee Dee, Lilesville, Wadesboro, Cordova, Rockingham, and 
Roberdel, in the Counties of Anson, Richmond, Montgomery, and Stanley, 
North Carolina. The project comprises two existing hydroelectric developments 
on the Pee Dee River together with a proposed addition to one of the existing 
developments with an existing installed capacity of 87,000 kilowatts and an ulti- 
mate installation of 111,000 kilowatts and would develop about 120 feet of 
power head on the Pee Dee river.” Pending. 

Mr. Marr. Like the proposed legislative amendment, this admin- 
istrative device postpones and limits the effectiveness of the recapture 
clause of section 15 of the Federal Power Act, which the framers of 
the law considered a vital safeguard of the public interest. Recapture 
meant that public resources could always be returned to public use— 
at least at the end of the license period. 

Mr. Kuykendall’s legislative and administrative activities in this 
area indicate that he is unsympathetic, if not hostile, to the basic 
philosophy of the act which he has been appointed to administer. 


Il. DIXON-YATES 


In November 1954, Mr. Kuykendall told the Joint Committee on 
Atomic Energy that FPC’s lawyers “were not called into this (the 
Dixon- Yates contract).” He had written to AEC that “our attorneys 
had not. passed on it.” 

Not until a year later, after the Dixon-Yates contract had been 
signed, was it discovered that 2 FPC Assistant General Counsels had 
in fact submitted memorandums on that contract and that Mr. Kuy- 
kendall had read them. 

While Mr. Kuykendall had furnished the Atomic Energy Com- 
mittee an opinion of a nonlegal FPC staff member saying “the con- 
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tract is fair and reasonable both to the Government and to the power 
company,” the undisclosed memorandums of the two lawyers. de- 
nounce the contract. One read: 

I have never reviewed a power contract wherein each and every provision 
is written in such fashion that one party has an absolute veto right wherever 
any adjustment or change is indicated and no provision is made for the resolving 
of a dispute. 

The contract gives the impression that the generating company dictated the 
terms and conditions of the contract and either AEC was inept or without any 
right or opportunity to insist on relative provisions * * * 


The other had— 
grave apprehension that there are other questions and very substantial objec- 
tions. 
HELLS CANYON 


Before the House Small Business Subcommittee on July 28, 1955, 
Mr. Kuykendall was asked whether or not be planned to honor the 
request of a number of Senators to withhold decision on the Hells 
Canyon license application until Congress had an opportunity to act 
on pending bills to authorize the high dam. 

He replied : 

I do not think it is proper for me to discuss action on a matter that is before 
the Commission for decision. 

Congress adjourned 3 days later, and immediately thereafter the 
Commission issued its decision licensing the three Idaho Pc ower vs 0. 
dams. The decision stated on its cover: “Adopted: July 27, 1955,” 

1 day prior to the Kuykendall testimony. 


On May 31, 1957, Mr. Kuykendall attempted to explain his per- 
formance. He told the Senate Antitrust Subcommittee that all the 
Commission had adopted on July 27, 1955, was a “rough draft” which 
was subsequently mimeographed. 

Mr. Kuykendall insisted that he had been “truthful” with the Small 
Business Subcommittee, and that if he had told the subcommittee 


more— 


it would only bring a swarm of newspaper reporters and curious people down 
there to try to find out what it was. 
The Brownlee Washout 

Under part I of the Federal Power Act the Commission’s functions 
include supervision of— 
the construction of licensed projects to the extent necessary to insure that 
approved plans are followed and that safe and adequate structures will re- 
—— 

Under Mr, Kuykendall’s chairmanship, this responsibility has been 
administered in a slipshod manner. During fiscal year 1957, 274 
projects required periodic inspec tions. Fifteen percent of them ‘went 
entirely uninspected, and the rest were inspected only rarely. The 
total number of inspections throughout the year amounted to only 
about 330. Mr. Kuykendall made no request for additional inspectors 
to perform the Commission’s inspection duties. 

On February 25-27, 1957, a flash flood on the Snake River inundated 
the Brownlee site at Ride h Idaho Power Co. was building the first of 
its dams. The tunnel, through which the company had ‘diverted the 
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river since October 1956, was unable to handle the flow which ex- 
ceeded 60,000 cubic feet per second. 

On March 4, 1957, Mr. Kuykendall, in response to an inquiry by 
Representative Ullman, wrote the Congressman that an FPC en- 
ee had last inspected the construction work on February 19 and 

, before the washout, and that on February 25 the company breached 
the cofferdams to prevent flooding the highway in the reservoir area. 

He explained that flows at that time were about 62,000 cubic feet 
per second and were expected to rise to 70,000 cubic feet per second 
on the 27th. “The diversion tunnel and cofferdams were planned to 
handle flows up to 60,000 second-feet which were expected to occur 
once in 4 years,” he said. 

Mr. Kuykendall further represented to Representative Ullman: 

Damage to the Brownlee Dam and project works was nominal. * * * No de- 
lay of any consequence is anticipated because construction is being carried on for 
other parts of the project. 

No faulty construction techniques or design or safety standards were in- 


volved. Operations to handle such high flows were carried on in accordance 
with predetermined plans * * *, 


But, he added: 


Until such time as the dam site can be unwatered, it will not be known with 
certainty what costs will be incurred as a result of the flooding. 

The diversion tunnel at Brownlee, which peyree inadequate for the 
February flood, was to have had an internal diameter of 44 feet and 


a capacity of about 60,000 cubic feet per second, according to exhibits 
submitted by the company and approved by the Commission. 


The tunnel that was actually built had a diameter of not more than 
42 feet. This deficiency and other factors reduced its capacity far 
below that which had been planned. The tunnel had been completed 
in October 1956, but not until some 4 months later did the Commission 
ascertain that the company’s construction had departed from the 
approved design. 

The FPC engineer who inspected the works on February 19 and 20 
reported that : 


The project is being constructed according to the approved plans with the 
exception of the constructed diversion tunnel— 


that the FPC engineer-in-charge— 
will discuss the tunnel diversion from the approved plans with licensee and deter- 
mine if an application for amendment to license is required. 

In short, what the FPC engineer proposed—and what in fact was 
shortly thereafter done—was to ask Idaho Power Co. to conform its 
plans to its construction rather than to conform its construction to the 
officially approved plan. 

Mr. Kuykendall’s letter to Representative Ullman, dated March 4, 
made no reference to the fact that the diversion tunnel had not been 
constructed according to the approved plan. He referred to the 
“planned” capacity of 60,000 cubic feet per second, but made no men- 
tion of the actual capacity, which was probably less than half that 
amount. 

Following this misleading letter, Mr. Kuykendall wrote again to 
Representative Ullman on May 6, 1957, adding still more obfuscation. 
He wrote that since his earlier letter he had received information that 
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Idaho Power Co. “proposed” changes in design and that it no longer 
intended to use the diversion tunnel as a permanent Saree 

He offered the explanation that “in anticipation” of the contem- 
plated changes, the company had built the tunnel “only with the 
capacity required during the construction period.” . 

Thus he inferred that, regardless of the original plans approved by 
the Commission, the company could construct the project. differently, 
“in anticipation” of design changes not yet approved by the Commis- 
sion. He gave no hint that the company had violated its license by 
departing from the approved designs or that the inspection system 
had been so lax that it took the Commission more than 4 months. to 
learn that the company had built an unapproved, inadequate tunnel. 

On top of everything, he implied that the tunnel actually built had 
sufficient capacity for the “construction period,” when, in fact, it was 
so inadequate to carry the flows of February 1957, that the company 
had to breach the cofferdams. 

Mr. Kuykendall’s two letters to Representative Ullman raise far 
more questions than they answer. It is difficult to construe them 
otherwise than as an elaborate coverup of the unsavory fact: (1) that 
Idaho Power Co. had disregarded the designs approved by the Com- 
mission, (2) that the Commission had not discovered the deficiency 
until it was too late, and (3) that the Commission condoned the 
violation, arranging for the company to revise its plans to match the 
inadequate construction. 

CONCLUSIONS 


Mr. Kuykendall’s conduct in the administrative actions, legislative 
recommendations, and dealings with Congress, described above, lead 
to the following inescapable conclusions. 

The CHarrman. Mr. Marr, I think we also ought to have the 
record clear here, that in many cases, in fact all cases, when there is 
a bill before this committee relating to power, we ask the Commission 
for their recommendations, so that they can give us their recom- 
mendations or they can tell us they don’t have sufficient facts to base 
a recommendation on, but we do ask for recommendations from the 
Commission on all the bills relevant to its field which come before this 
committee, and most of them do. 

So that, when they do make legislative recommendations, we may 
disagree with what they make, we do ask them to give us recom- 
mendations. 

Mr. Marr. I repeat what I read to you, sir: That we think they 
should be made on economic facts rather than political decisions, 

The CHatrman. I understand. I want the record to be clear that 
the Commission doesn’t take initiative to make recommendations 
officially and formally, but we ask them. We send them a letter 
asking for their recommendations on bills pending before the com- 
mittee. 

Mr. Marr. Mr. Kuykendall’s conduct in the administrative actions, 
legislative recommendations, and dealings with Congress, described 
above, lead to the following inescapable conclusions: The key role 
accorded the Federal Power Commission in river basin development 
requires more than ever that its Chairman be a man dedicated to the 
principles of maximum comprehensive multi-purpose development, 
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‘not one who places special interests-ahead of the public interest in 
matters affecting the Nation’s resources. 

Mr. Kuykendall has shown little regard for the fundamental ob- 
jectives of the act which he is appointed to administer; he has shown 
consistent bias in favor of the utility interests he is appointed to regu- 
late. Moreover, his handling of public business has been marked by 
deviousness or deception. 

He has failed to show the qualities of character and forthrightness 
required of a high public servant in this or any other administration. 
To confirm the reappointment of Mr. Kuykendall as Chairman of the 
Federal Power Commission for another 5-year term would be a dis- 
service to the Nation. 

Regardless of what action is taken by this committee on the ques- 
tion of Mr. Kuykendall’s reappointment, we earnestly request that 
this committee undertake a thorough study and investigation of the 
role of the Federal Power Commission in river-basin development, to 
determine what functions it properly can and should perform and 
what its relations should be to the Government’s two major river- 
basin planning agencies, the Army Corps of Engineers and the Bu- 
reau of Reclamation. Because of the chaotic interagency relations 
that now exist, largely as a result of the Commission’s actions under 
the chairmanship of Mr. Kuykendall, we consider such a study and 
investigation to he an urgent matter of utmost public importance. 

If private utilities can obtain Federal Power Commission licenses 
for projects entailing wasteful underdevelopment of precious re- 
sources and destructive mutilation of the comprehensive plans of the 
Army engineers and Bureau of Reclamation, there is little point in 
continuing the costly expert studies of those two agencies. 

However, if Congress wishes to continue its long-standing policy of 
entrusting primary responsibility to the corps and the Bureau for 
planning and achieving full development of ow water resources, it 
should investigate and, if necessary, redefine the functions and duties 
of the Commission. 

The Cuamman. Thank you, Mr. Marr. 

Are there any questions from members of the committee? 

Senator Scnorrren. I have no questions. 

Senator Purrert. The first six pages of your testimony are devoted 
to complaints against the Commission. Is that correct? We are here 
hearing whether or not the reappointment of Mr. Kuykendall should 
be confirmed. Most of your statement is directed against the findings 
of the Commission. Is that correct ? 

Mr. Marr. It is the leadership of Mr. Kuykendall, sir, that we 
make these charges against. 

Senator Purrett. Do you know whether Mr. Kuykendall has more 
than one vote in that Commission when they make their decisions? 

Mr. Marr. I am assuming that he has only one. 

Senator Purreri. Thank you. 

Those are all the questions that I have. 

The CrarrMan. Senator Lausche ? 

Senator Lauscue. No questions. 

The Cuatrman. Thank you, Mr. Marr, for coming. We are sorry 
you couldn’t be here the other day. ; 

Mr. Marr. Thank you, sir. 
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The Cuarrman. Are there any other outside witnesses, either for 
or against Mr. Kuykendall ? . 
(No response.) 
The Cuarrnan. If there are none, we will proceed now to hear Mr. i 
Kuykendall himself. He has a prepared statement which I think is 
in the hands of every member of the committee. We appreciate your 
sending that down yesterday. 

Senator Scuorrren. That is quite a help, Mr. Chairman. I want to 
say for the record that it is the only instance where we have had a . 
complete record hours and hours in advance of these witnesses, It ' 
1S helpful to us, who are asked to pass on this record. 

The Cuarmman. And maybe other things. 

I think, Mr. Chairman, what we ought ‘to do is let you proceed with 
your statement and not interrupt you, and then ask you questions 
later. Would that be satisfactory ¢ 

Mr. Kuykenpatt. Whatever is the pleasure of the committee. 

The CrarrmMan. That will be better. 

Senator Pcrreiy. I think we should reserve the right to ask ques- 
tions if we wish to. 

The CHairman. All right. I was just trying to save time for all 
of us. 

Mr. Kuykenpaty. I might say, Mr. Chairman 

The CHatmrman. If any member of the committee wants to he can 
interrupt. I hoped to get the long statement out of the way. 

Senator Purret.. I hope interruptions will be limited. 

Mr. Kuykenpatu. I don’t believe this statement will turn out to 
be quite as long as it looks. There is considerable documentation 
in it. If the chairman will permit that documentation to go into 
the record as though read 
The CuatrMan. We will put everything in the record. 
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Mr. Kuykenpati. My name is Jerome J. Kuykendall. [ was a 
member and Chairman of the Federal Power Commission from May 
16, 1953, to June 22, 1955. On May 1, 1957, President Eisenhower 
nominated me for membership on the Federal Power Commission 
for the term which would expire on June 22, 1962. 

The CHatrman. I don’t like to interrupt here but it is necessary 
to ask this question. 

The Power Commission is composed of membership in the ma- 
jority, not of any one political party. I have to ask you, are you a 
Republican or Democrat? 

Mr. Kuykenpatu. I am a Republican. One of the three present 
majority members. Or I mean I was 1 of the 3 majority members. 

The CHarrMan, Sometimes on this Commission that is a matter of 
opinion, but we have to do that for the record. 

Mr. Kuyxenpatu. I have previously submitted copies of a sketch 
of my biography to this committee, It is appropriate that I answer 
charges which have been made against me and answer any questions 
the members of the committee may desire to ask. 
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If I may, I will proceed immediately to supply you with the facts 
concerning these accusations. It has not been possible for me to 
prepare a written statement covering every conjecture and insinua- 
tion that has been made, but I repeat that I am ready to answer ques- 
tions on any subject in which you are interested, which bear on my 
qualifications for membership on the Federal Power Commission, 


THE ACCUSATION THAT I DECEIVED THE JOINT COMMITTEE ON ATOMIC 
ENERGY 


Various Members of Congress have charged that I concealed from 
the Joint Committee on Atomic Energy the fact that any lawyer in 
the Commission’s Bureau of Law had expressed any adverse opinion 
concerning the Dixon- Yates contract. 

This charge has been made despite the fact that the language quoted 
from my testimony in an effort to sustain the accusation includes 
7 statement of “* * * wait a minute, I will take that back.” But, 
what is even more important, these accusers deliberately ignore my 
testimony appearing on page 204 of the printed record of the hearing 
before the Joint Committee on Atomic Energy, which is as follows: 

Mr. KuYKENDALL. Mr. Price, this is rather minor, but to correct the record, 
you were asking about the lawyers’ participation. I recall now that in August 
before we wrote the first letter, I think our General Counsel was away on his 
vacation, as I recall it, and another lawyer had gotten into the thing, and we 
discussed it with him. He came into a Commission meeting and he was 
raising pretty much the same points as Mr. Smith had raised, and also pleading 
he had not had time to study this, and so forth. 

So there was another lawyer in our Bureau that had some contact with this, 
but we decided to rely on our Bureau of Power, and our Bureau of Accounts, 
Finance, and Rates, and not get into the legal aspect of it. So from then on 
we did not ask them to write opinion for us or conduct a thorough study for 
the reason I stated. We felt it was duplicating other people’s work. Then 
our General Counsel waS back when we wrote the second letter, and he was 
not familiar with and was not able, in his opinion, to give us advice that he 
thought the contract was proper. And we did not think we needed such advice 

The other salient facts are as follows: 

On July 22, 1954, the Atomic Energy Commission addressed a 
letter to the Federal Power Commission requesting that the Chief 
of our Bureau of Power and the Chief of our Bureau of Accounts, 
Finance, and Rates discuss with Atomic Energy Commission the 
drafts of the contract as they became available. 

In the same letter we were also advised that, before the Atomic En- 
ergy Commission entered into a contract, it would ask the Federal 
Power Commission to indicate whether the estimated costs were 
realistic, whether the cost allocations between capacity and energy 
were in accordance with Federal Power Commission practices of 
approving rates for resale in interstate commerce, and whether the 
rate terms and conditions were fair to the Government. The Federal 
Power Commission’s subsequent advice on the contract was within 
this framework. We were never asked to give any legal advice. 

Subsequent to the receipt of this letter, some of our technical staff 
rendered assistance to Atomic Energy Commission of the kind which 
was requested. No members of our Bureau of Law participated in 
this work, nor were they asked to do so by anyone. 
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In August 1954, Atomic Energy Commission had.a draft of what 
was then thought to be the contract in its final form, which it sub- 
mitted to the Commission with a request that we advise them— 
whether or not in consideration of the contract as a whole the rates, terms, 
conditions, and cancellation provisions are fair and reasonable to the Govern- 
ment, 

Copies of this draft were examined by two lawyers on the staff. I 
was away from the office on vacation at that time, but I understand 
one of the lawyers on the staff made a request of one of the other 
Commissioners that he be permitted’ to examine the contract. Our 
General Counsel was also absent at that time. 

I was present at the Commission meeting in August when this matter 
was discussed. The two lawyers had each hastily written a memoran- 
dum, both of which were critical of the contract. They also com- 
plained strenuously that they needed more time to analyze the con- 
tract. Atomic Energy Commission was requesting submission of our 
advice. 

Mr. Francis L. Adams, Chief of our Bureau of Power, pointed out 
to us that most all of the points being raised by the lawyers had been 
considered and negotiated by the negotiating parties. 

The Commission decided that it should not endeavor to give legal 
advice and did not do so. It accepted the findings and recommenda- 
tions of its Bureau of Power and approved the draft as being “fair 
and reasonable to the Government.” 

It developed that this draft was not the final one. Later, the final 
draft of the contract was submitted to us for our comments. In 
September 1954 this draft also was approved. At that time the Com- 
mission discussed the matter generally with its General Counsel. Ap- 
parently the lawyers who had examined the next to the last draft had 
endeavored to interest him in the final draft. He did not give his 
approval of the contract, nor did we ask him to. 

The Commission gave its approval to the final draft, as to its being 
“fair and reasonable to the Government,” but again did not purport to 
give any legal advice concerning the contract. 

Senator Lauscue. May I ask a question there? 

Mr. KuykenpDalLL, Yes, sir. 

Senator Lauscue. Reading what you said: 
apparently the lawyers who had examined the next to the last draft had en- 
deavored to interest him— 
that is the General Counsel ? 

Mr. KuyKenpDatu. Yes. 

Senator Lauscue (reading) : 

2 a final draft. He did not give his approval of the contract, nor did we ask 

m to. 

Did he give a disapproval ? 

Mr. KuyKenpauu. Yes. He had various questions, various reserva- 
tions, the same that the other staff lawyers had raised previously. And 
those were the same ones that our men in the Bureau of Power, who 
had worked on this from the time the Commission was first asked to 
work on it, told us had been discussed and negotiated and thrashed out. 
He did not approve the contract. 


93517—57———_12 
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The Cuarrman. Let’s have the record straight. You say he did not 
approve it ? 

Mr.*Kuykenpatyt. Our General Counsel ? 

The CHarrman. What is his name? 

Mr. Kuyxenpatu. Willard Gatchell. 

Senator Lauscue. I suppose that you had the word of Mr. Francis 
L. Adams, the Chief of your Bureau of Power, who pointed out to the 
Commission that all of the points being raised by the lawyers had been 
considered and negotiated by the parties, and that therefore you pro- 
ceeded on that basis? 

-Mr..Koovaxenpaty. That is true. And we were not asked by the 
Atomic Energy Commission to give the legal advice anyway. They 
had the assistance of the Attorney General ; and their own lawyers. 

Senator Lauscne. The substance of what you have just testified to 
is related to the request of the Atomic Energy Commission, whether 
it was for advice on the reasonableness of the rate or whether it was 
in connection with a legal opinion ¢ 

Mr. KuyKenpaty. That is true. 

Senator Purrers. And you had asked for no legal opinion and they 
expressed none. . They have their own legal staffs and they have 
available to them the Department of Justice. 

Senator Kuyxenpatw. That is correct, Senator. Obviously, the 
Atomic Energy Commission does not come ’to the Federal Power Com- 
mission for legal advice. They came to us for advice on those aspects 
on which our staff is skilled. 

The Carman. But the Commission did, and you did, give your 
approval to the final draft that it was fair and reasonable to the 
Government / 

Mr. KuykKenpau. That is correct. 

Senator Purretn. That is what you were asked to do. 

Mr. Kuykenpbati. That is right. 

;Senator Purrent. You were asked, as I undestand it, that the 
Chief of your Bureau of Power, accounts and rates, discuss with 
the Atomic Energy Commission the drafts of the contract. Is that 
correct ? 

Mr. KuyKxenpatu. That is correct. 

Senator Purretyt. And so you answered the question that these 
appeared to be fair and reasonable to the Government in the area in 
which your advice was asked, is that correct / 

Mr. Kuykenpaut. That is true. 

I have here, which I was going to ask to be put in the record, a 
copy of the letter of July 22, 1954, from Lewis Strauss, Chairman of 
the Atomic Energy Commission, to me. Maybe it would be appro- 
priate to read that letter at this time. It indicates the advice he was 

requesting from the Commission. 

The Cuatrman. All right, and the date of the letter? 

Mr. Kuykenpaun. July 22, 1954. 

Dear Mr. KuYKENDALL: On a number of occasions in past years we have 
informally requested and received the cooperation of the Federal Power Com- 
mission staff in the review of proposed contracts for the purchase of electric 
power by the AEC. We have benefited from the suggestions, advice, and assist- 
ance that has heen given on these occasions. 

As» you know, the Bureau of the Budget, with the approval, of the President, 


has “itistruéted the Atomic nergy Commission to proceed with negotiations 
with the sponsors of the proposal made by Messrs. Dixon and Yates with a view 
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to. signing’ a definitive contract on .a basis generally within: the terms of the 
proposal .dated April 10, 1954 


As the various contract drafts become available we would appreciate having 
the opportunity of meeting and discussing these drafts with Mr. Charles W. 
Smith and Mr. Francis L. Adams and such members of their staffs as they 
may designate, and of receiving their advice and suggestions. 

And if I may interpolate, I will say that Mr. Charles W. Smith is 
an accountant and was chief of our Bureau of Accounts, Finance and 
Rates, and Mr. Adams is an engineer and is Chief of our Bureau of 
Power. 

Senator Purreti. And neither of these gentlemen would pass upon 
the legal aspects of the matter ? 

Mr. KuyKxenpann. No, they would not. 


scare 











Before entering into any contract we shall ask the Federal Power Commis- 
sion to review the contract and to indicate whether the estimated costs are 
realistic, whether the cost allocations between capacity and energy are in 
accordance with FPC practices of approving rates for resale in interstate 
commerce, and whether the rate terms and conditions are fair and reasonable 
to the Government. 

This is in accordance with a statement in our letter dated April 15 ,1954, to 
the Bureau of the Budget which presented our analysis of the proposal. A copy 
of this letter is attached. 


Your cooperation in permitting your staff to again assist us will be appre- 

ciated. 
Sincerely yours, 
LEWIs Srrauss, Chairman. 

Senator ScHorrreL. Mr. Chairman, I would like to ask there, in 
line with the question that Senator Purtell just asked: The next to the 
last full paragraph that you read, from Mr. Strauss’ letter, indicates 
the matters that he desired to have the Federal Power Commission 
and you as Chairman pass on ¢ 

Mr. KuyKenbDaty. That is true. 

Senator ScHorpren. And that is what you have testified a moment 
ago, that you. actually did? 

“Mr. KuyKEnpDAL. That is r ight. 

Senator Bricker. It is a matter over which he didn’t have any jur- 
isdiction. 

Mr. KuyKenpDauu. We gave the information requested by the Atomic 
Energy Commission, and we were never requested to give any legal 
advice. 

Senator Bricker. That wasn’t part of your problem, to give legal 
-wdvice ? 

Mr. Kuykenpatu. That was what? 

Senator Bricker. That was out of your province? 

Mr. KuyKeEnDALL. Yes. 

Senator Bricker. They were responsible for it. They were enter- 
ing into the contract ¢ 

Mr. KuyKenpaui. We were not negotiating the contract and no one 
on the Commission participated in negotiations. Our staff supplied 
information and studies on the matters that were requested in this 
letter, and had information from time to time about what was going 
on in the negotiations. 

The Cuatrman. Let’s get the record correct here. Was that letter 
directed to you at the Commission to approve the final draft sub- 
mitted? Or is that all drafts submitted to the Commission? As I 
understand it, there were several. There were some preliminary drafts 
submitted to the Commission. Is that correct ? 
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Mr. Kuyxenpaty. Yes, sir. I will read another paragraph from 
the letter : 

As the various contract drafts become available we would appreciate having 
the opportunity of meeting and discussing these drafts with Mr. Charles W. 
Smith and Mr. Francis L. Adams and such members of their staffs as they may 
designate, and of receiving their advice and suggestions. 

I don’t know now how many drafts these staff members saw, and I 
don’t know that I ever did know. IfI did know, I don’t recall. The 
Commission itself saw two drafts. 

The CHarmman. The record should state that there were several 
proposed drafts submitted during negotiations on this contract. 

Mr. KuyKkenpat. That is right. 

The Cuarrman. And this letter was asking your advice on the draft 
at that time that was submitted ? 

Mr. Kuykenpatu. No. This letter was submitted before any 
drafts were available, and they told us they would like to request our 
staff to advise on the various drafts. 

Senator Purrety. But Mr. Kuykendall, the two gentlemen about 
whom he specifically requested cooperation, neither of those gentlemen 
are lawyers, are they ? 

Mr. Kuyxenpatt. I believe that Mr. Smith is a lawyer, but he 
wasn’t practicing law, and his work was accounting work. He was 
head of our Bureau of Accounts, Finance and Rates. 

Senator Purrett. So apparently he was asking in regard, No, 1, 
to accounting, and in another to engineering ? 

Mr. Kuyxkenpaut. That is true. He is asking for the information 
that I read in that one paragraph. 

Senator Purretx. In those two particular fields? 

Mr. KuyKkenpau. That is right. 

Senator Purreiy. Not legal fields? 

Mr. Kuyxenpaty. That is right. 

The Cuarrman. Do you have the letter of August 1954 which is men- 
tioned on page 4, that they sent over? 

Mr. KouyKenpbatu. I don’t have it with me, but I would be happy 
to supply it. 

The Cuarrman. You state on page 4 that in August 1954 the Atomic 
Energy Committee had a draft of what was then thought to be the 
contract in its final form, which they submitted to the Commission 
with the request, and then you quote part of that letter. 

Mr. Kuykenpa... I will get that. 

Senator Lauscue. What is the date of the letter ? 

The Cuarrman. That he just read? 

Mr. Kuykenba.u. July 22, 1954. 

The Cuarrman. This is prior to the August letter ? 

Senator Lauscuz. Was there any letter preceding that one, as far as 
you know? : 

Mr. Kuyxenpatu. I don’t think there was. I don’t recall. I think 
this was the opening letter. 

The Cuarrman. There were a lot of negotiations going on, and con- 
tact between the Power Commission and the AEC as these negotiations 
were pending; is that correct? 

Mr. Kuyxenpauy. Yes,sir. I think all that happened subsequent to 
this letter of July 22. : : 

The Crareman. Telephone calls, conferences, and discussions. 
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Mr. Kuykenpatu. Yes, sir. 

Senator Bricker. You did make available the people they asked for 
conference ? 

Mr. Kuykenpauu. Yes, sir. Mr. Adams and the people in our Bu- 
reau of Power under him were the ones who did the great amount of 
the work. 

The Cuamrman. Who asked, if you know, the 2 lawyers to give the 
2 legal opinions that have been referred to here in testimony? Was 
that as a result of a letter from the Atomic Energy Commission or 
* result of a directive from the Commission or you or someone down 
there? 

Mr. KuyKenpatu. No, it was not the result of any communication 
of any kind from the Atomic Energy Commission. 1 was on vacation 
at the time at Rehobeth Beach. And this is hearsay, but I am sure 
it is correct. One of the lawyers went to Judge Digby, who was then 
Vice Chairman and Acting Chairman of the Commission, and said 
he heard these drafts were there and he would like to look them over. 
So Judge Digby told him to go ahead and look them over. 

The Cuarrman. Then those two lawyers that have been referred to 
on many occasions in the testimony, submitted their opinion on the 
proposed draft that was then before them at that time? 

r. Kuyxenpauu. The next to the last draft. And their opinions, 
as I say, were adverse, conflicting greatly with the opinions of Mr. 
Adams. Mr. Adams’ memoranda, Mr. Smith’s memoranda and so 
forth, are all in the hearings before the Joint Atomic Energy 
Committee. 

The Cuamman. Those things will be dealt with. Whether or not 
the contract was fair and reasonable to the Government in a legal as- 
pect, Mr. Adams and Mr. Smith were dealing with rates and the other 
problems involved in the contract ? 

Mr. Kuyxenpatu. That is right. 

The Cuarrman. In the various drafts? 

Mr. Kuykenpatu. The matters that we were requested to advise on 
in the letter of July 22. 

The Cuarrman. Let me ask: Are those two lawyers—I think their 
names have been put in the record but I am not sure 

Mr. Kuykenpauut. McAllister and Wahrenbrock. 

The Cuarrman. Are they still there? 

Mr. Kuyxenpautut. Mr. Wahrenbrock is still with the Commission, 
but I think he is on leave right now. I think he is having an 
operation. 

The Cuarrman. And the other one, I understand, is not with the 
Commission anymore? 

Mr. KuyKenpatu. He is not with the Commission. He retired. 

The Cuarrman. What happened to him? 

Mr. Kuyxenpau. He resigned, retired. I might say parentheti- 
cally, I see him every now and then. He is appearing on matters be- 
fore the Commission quite often. 

Senator Purrexy. I would like to again emphasize a paragraph in 
this letter in which it is stated, this letter of July 22, written to you 
by the Chairman of the Atomic Energy Commission, in which he 
says: 
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as the various contract drafts become available— 
that would cover all, I assume— 


we would appreciate having the opportunity of meeting and discussing these 
drafts with Mr. Charles W. Smith and Mr. Francis L. Adams, and such mem- 
bers of their staffs as they may designate, and of receiving their advice and 
suggestions. 


In those particular fields in which those gentlemen are engaged? 

Mr. Kuykenpat. Yes, sir. 

The Cuarrman. We will get the August letter. I would like for 
the record all letters that AEC sent you with regard to this matter, if 
you have them. 

Mr. Kuyxenpatt. We wrote, as I recall, two letters to AEC, and I 
will supply those and I will supply the other letter from AEC and 
any others that there are. 

(The documents are as follows :) 


Unitep States Atomic Energy ComMMISSION, 
Washington, D. C., July 22, 1954. 
Mr. Jerome K. KUYKENDALL, 
Chairman, Federal Power Commission, 
Washington, D. C. 

Dear Mr. KvyKENDALL: On a number of occasions in past years we have in- 
formally requested and received the cooperation of the Federal Power Commis- 
sion staff in the review of projiosed contracts for the purchase of electric power 
by the AEC. We have benefited from the suggestions, advice, and assistance that 
has been given on these occasions. 

As you know, the Bureau of the Budget, with the approval of the President, 
has instructed the Atomic Energy Commission to proceed with negotiations with 
the sponsors of the proposal made by Messrs. Dixon and Yates with a view to 
signing a definitive contract on a basis generally within the terms of the pro- 
posal dated April 10, 1954. 

As the various contract drafts become available we would appreciate having 
the opportunity of meeting and discussing these drafts with Mr. Charles W. Smith 
and Mr. Francis L. Adams and such members of their staffs as they may desig- 
nate, and of receiving their advice and suggestions. 

Before entering into any contract we shall ask the Federal Power Commis- 
sion to review the contract and to indicate whether the estimated costs are real- 
istic, whether the cost allocations between capacity and energy are in accord- 
ance with FPC practices of approving rates for resale in interstate commerce, 
and whether the rate terms and conditions are fair and reasonable to the Gov- 
ernment. 

This is in accordance with a statement in our letter dated April 15, 1954, to the 
Bureau.of the Budget: which presented our analysis of the proposal. <A copy of 
this letter is attached. 

Your cooperation in permitting your staff to again assist us will be appreciated. 

Sincerely yours, 
Lewis Strauss, Chairman, 


UNITED STATES ATOMIC ENERGY COMMISSION, 
Washington, D. C. August 20, 1954. 
Hon. JEROME K. KUYKENDALL, 
Chairman, Federal Power Commission, 
Washington, D. C. 

Dear Mr. KuyKENDALL: Under the arrangements established in our previous 
correspondence, we have made available to Mr. Francis L. Adams of your office 
copies of the final proof dated August 11, 1954, of the proposed contract between 
the Mississippi Valley Generating Co. and the Atomic Energy Commission. 
During the course of the negotiations, various proofs prior to this one have 
been made available to the staff of the Federal Power Commission and we have 
had the benefit of their informal review and comments. The proof dated 
August 11, 1954, represents in substantially final form the contract I am pre- 
pared to recommend to the Commission and execute in behalf of the Commission 
after review by the Federal Power Commission. 
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Prior to executing the contract, discussions are planned with TVA next. week 
to review with them certain provisions of the contract pertaining to TVA such 
as primary and secondary delivery points, characteristics of supply at delivery 
points, measuring instruments, voltage tolerance, reactive, load factor, delivery 
arrangements, etc. 

Attached for your information.are copies. of the analysis of the proposed 
contraet with the April, 10 proposal of the sponsors. Also, attached.is correspend- 
ence with the Bureau of the Budget concerning the proposed contract... We would 
now appreciate your review of the proposed contract, attached, indicating 
whether or not in consideration of the contract as a whole the rates, terms, con- 
ditions, and cancellation provisions are fair and reasonable to the Government. 

Sincerely yours, 
R. W. Coox, 
Acting General Manager. 


Aveust 26, 1954. 
Mr. KENNETH D. NIcHoLs, 
General Manager, Atomic Energy Commission, 
Washington, D.C. 


DEAR Mr. Nicuois: Acting General Manager R. W. Cook transmitted to the 
Commission with his letter of August 20, 1954, a copy of the August 11 proof of 
a proposed contract between the Mississippi Valley Generating Co. and the 
Atomic Energy Commission, together with certain attachments relating to this 
contract. Request was made that the Federal Power Commission review the 
proposed contract, indicating whether or not in consideration of the contract as. 
a whole the rates, terms, conditions, and cancellation provisions are fair and 
reasonable to the Government. 

During the course of your negotiation of the contract, members of the staffs 
of our Bureau of Power and Bureau of Accounts, Finance, and Rates have, at 
your request, consulted with the staff of the AEC and have given their informal 
comments on various drafts of the contract as they became available. As you 
are aware, these consultations have not included our legal staff, and, therefore, 
our comments in this letter are not directed to the legal aspects of the contract. 
It is our understanding that most of our staff’s major suggestions have been 
incorporated in the August 11 proof which we are now asked to review. 

In our consideration of the matter we have been fully cognizant of the spe- 
cialized nature of this contract involving construction of a very large power 
facility to serve a single large customer. Under these conditions we would not 
expect that the contract would be strictly comparable to the usual utility whole- 
sale contract for sale of power where the size and load conditions are substan- 
tially different. 

The Commission’s technical staff has had the opportunity to review the plant 
construction costs and operating costs on which the contract rates are based, and 
has found them to be in line with current costs for large coal-burning steam- 
electric generating stations in the region. The staff has also reviewed the terms 
and conditions of the proposed contract and notes that, because of ‘the special 
conditions involved, they are somewhat different from the normal utility con- 
tracts we are called upon to review. 

After consideration of all of the factors involved and viewing the contract as 
a whole the Commission is of the opinion that the proposed contract with the 
Mississippi Valley Generating Co. is fair and reasonable to the Government. 

Sincerely yours, 
S. L. Diesy, Acting Chairman. 


UNITED STATES ATOMIC ENERGY COMMISSION, 
Washington, D. C., September 20, 1954. 
Mr. JEROME K. KUYKENDALL, 
Chairman, Federal Power Commission, 
Washington, D.C. 


DEAR MR. KUYKENDALL: On August 20, 1954 we submitted to you for considera- 
tion a proof dated August 11, 1954 of the proposed contract between the Missis- 
sippi Valley Generating Co. and the Atomic Energy Commission. Your letter of 
response dated August 26, 1954 expressed the views of the Commission with 
regard to this proof. 

Subsequently on September 9 and 10 meetings were arranged with TVA to 
discuss the August 11 proof. In addition, further discussions have been held 
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with the company to incorporate the suggestions of TVA, which were principally 
clarification, and to improve other sections of the contract, particularly section 
4.09, adjustment in absence of sinking fund depreciation ruling, section 4.11, cost 
of replacements, and the addition of section 8.24, arbitration, which we believe 
result in overall improvement to the August 11 proof. 

The attached proof dated September 17, 1954, is now believed to be in final 
form and we plan to submit this proof to the Joint Committee on Atomic Energy 
to replace the proof dated August 11, 1954. Prior to doing so, we would again 
appreciate your review, indicating whether or not in consideration of the con- 
tract as a whole the terms, rates and conditions are fair and reasonable to 
the Government. 

Sincerely yours, 
K. D. NICHOLS, General Manager. 


(Commisioner Draper stated that he did not coneur in this letter.) 


SEPTEMBER 30, 1954. 
Mr. K. D. NicHoLs, 
General Manager, Atomic Energy Commission, 
Washington, D.C. 

Dearz Mr. NicHots: This is in reply to your letter of September 20 transmitting 
a copy of the September 17, 1954, proof of the proposed contract between the 
Mississippi Valley Generating Co. and the Atomic Energy Commission. As 
stated in your letter, this Commission has already furnished you its views with 
respect to the August 11 proof of the contract, and you now wish our comments 
on this latest proof, which you believe to be in final form for submission to the 
Joint Committee on Atomic Energy. 

We note in the second paragraph of your letter that this new proof of the 
contract incorporates suggestions made by the Tennessee Valley Authority as 
well as other changes made as a result of further discussions with the company 
and that you believe these changes result in overall improvement of the August 
11 proof. 

After consideration of the changes made since our previous review of the con- 
tract, and viewing the contract as a whole, the Commission is of the opinion, 
as previously stated in our letter to you on August 26, 1954, that the proposed 
contract with the Mississippi Valley Generating Co. is fair and reasonable to the 
Government. 

Sincerely yours, 
JEROME K. KUYKENDALL, Chairman. 


(Approved by Commission September 20, 1954.) 


Mr. Kuyxenpautu. On November 5, 1954, I testified concerning the 
contract before the Joint Committee on Atomic Energy. It will be 
noted, and is apparent, that, in response to Mr. Price’s first question— 
which appears at the very bottom of page 199 of the record—and that 
has been quoted here by some of my opponents, and I didn’t bother to 
set it all out again here—that I, in answering the question on top of 
page 200 of the printed record, was speaking of what had preceded 
our approval of the final draft—and not the next to the last draft. 
It is also clear that Mr. Price was inquiring about the last draft only. 
In other words 

The Cuamman. In this particular case, so the record is clear, were 
you asked to come and be a witness before the Joint Committee? 

Mr. KuyKenpatu. Yes. 

The CHatrmMan. You were asked to come and testify ? 

Mr. Kuyxenpatu. By the committee. 

The Carman. On this particular matter? 

Mr. Kuyxenpatu. Yes. I might say, Senator, that I don’t recall 
ever volunteering to go before a committee to testify. 

The Cuatrman. I can understand your reluctance in that. 





NOMINATION OF JEROME K. KUYKENDALL 181 


Senator Lauscue. Can you, based upon what was asked of you, tell 

the principal subject of inquiry when you testified ? 
r. KuyKENDALL. Yes. I have a photostatic copy of the pertinent 

record of the hearing. 

Senator Lauscue. Will you get to that later in your testimony ? 

Mr. Kuykenpat. I didn’t set it all out, but I can read it. It is 
about a page plus of testimony. Part of it has been quoted by people 
who say I deceived the committee. I think I can explain. 

The Cuarmman. At least let’s put it all in the record so we will get 
the full contents. 

Mr. Kuyxkenpau. All right. I was going to ask that it be put in. 
I have here pages 199, 200, and 204 of my testimony before the Joint 
Committee on Atomic Energy. 

Senator Purrett. Mr. Chairman, may we have that pertinent por- 
tion which you refer to now, the bottom of pages 199 and 200, read ? 

The Cuarrman. Yes. He can read it or we can put it all in the 
record. We don’t want to take anything out of context here. 

Senator Purtrett. That is right. 

Mr. KuyKENDALL (reading) : 


Representative Price. I would like to ask one more question, if I may. Does 
the General Counsel of the Commission pass on the contract? 

Mr. KuYKENDALL. No; our lawyers were not called in on this. Our Bureau of 
Power worked with AEC and with the Bureau of the Budget and conferred with 
our Bureau of Accounts, Finance, and Rates, which Mr. Smith heads. At a later 
stage, Mr. Smith and Mr. Adams participated in some staff conferences with AEC, 
but our Bureau of Law did not. 

Then, when we got these requests from this committee and from AEC to give 
our opinion, we did not ask the Bureau of Law to get into the legal phases of it 
because I thought that would simply be plowing the same ground, so to speak, 
that I knew the attorneys for AEC have plowed and the Attorney General. So 
they were not asked to give us— 


then there is a dash— 
wait a minute; I will take that back. 


When I said all that, I was talking about our approval of the second 
contract when these lawyers were not in before us and when we did not 
feel and did not get approval of our General Counsel. So then I re- 
called there that on the next to the last draft we had had our lawyers 
there. So I said: 


Wait a minute; I will take that back. 

Representative Price. I saw a press report to the effect that the General Coun- 
sel had not given his approval. 

Mr. KUYKENDALL. We had not asked him for it, but the staff took the contract 
to him and started drawing him into it. I felt that it was unnecessary, and we 
said in our first letter to the AEC that our attorneys had not passed on it. 

Representative Price. But the Commission is the power agency, and why would 
it not be interested in giving an opinion or a decision on such a contract? 

Mr. KUYKENDALL. Why wouldn’t who be interested? 

Representative Price. The Federal Power Commission, which is the power 
agency of the Government. 

Mr. KUYKENDALL. You mean a legal opinion? 

Representative Prick. Yes. Why wouldn’t they do that? It would be sort of 
in an advisory position to the AEC. 

Mr. KUYKENDALL. We were advisory in the matters I mentioned in my opening 
statement, and that does not include legal matters. 

Representative Prick. Why would not your legal department be asked to pass 
on it? 

Mr. KUYKENDALL. If we had all of the time in the world and all of the men 
available that could work on this without detriment to their other work, I would 
have them go ahead and do it. 
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Representative Price. Do I understand that there was some expression of 
disapproval on the part of the General Counsel, but it was not official; is that 
right. 

Mr. KUYKENDALL. I would not say it was an expression of disapproval. It 
was an expression of an inability to advise us, that he would give us his ap- 
proval at that time. I think perhaps if he had had a week or two to work 
on it, he might have been able to probably give approval. 

Representative Price. This is such a controversial subject, do you not think 
that you could have taken a week to have him work on it? 

Mr. KuyYKENDALL. Since I have been in Government, I have found this is the 
tendency; that one agency, or One section or division of an agency wilh ;before 
you know it, start doing the same thing that another agency or another di- 
vision in your own agency is doing. I saw no point in our getting into the 
legality of the contract from a legal aspect of it because I knew that that was 
already covered by the Atomic Energy Commission and the Bureau of the 
Budget and the Attorney General. 

Chairman Coie. Are there any further questions? 

I was interrupted and we got off on other subjects. But I remem- 
bered that I had not completed all 1 wanted to say on that, and so I 
broke in again on page 204 and made the statement that I quote here in 
my opening statement. 

Senator Lauscue. You might as well read it, please. 

The CuarrmMan. He has it right here in the statement. 

Mr. Kuykenpau. I read it once but I will be glad to read it again. 

Senator Lauscur. Please do. 

Mr. KuyKenpbaty (reading) : 

Mr. KUYKENDALL. Mr. Price, this is rather minor, but to correct the record, 
you were asking about the lawyers’ participation. I recall now that in An- 
gust, before we wrote the first letter, I think our General Counsel was away 
on his vacation, as I recall it, and another lawyer had gotten into the thing, 
and we discussed it with him. He came into a Commission meeting and he 
was raising pretty much the same points as Mr. Smith had raised, and also 
pleading he had not had time to study this, and so forth. 

So there was another lawyer in our Bureau that had some contact with 
this, but we decided to rely on our Bureau of Power, and our Bureau of <Ac- 
counts, Finance, and Rates, and not get into the legal aspect of it. . So from 
then on we did not ask them to write opinions for us or conduct a thorough 
study for the reason I stated. We felt it was duplicating other people’s work. 
Then our General Counsel was back when we wrote the second letter, and he 
was not familiar with and was not able, in his opinion, to give us advice that 
he though the contract was proper. And we did not think we needed such 
advice. 

So I submit that the evidence shows that I did not deceive the Joint 
Atomic Energy Committee. 

The Coarrman. That is covered on page 6. 

Mr. Kvuyxenpauy. Yes. I have talked about everything that is on 
page 6. 

As I was answering Mr. Price, I recalled what had happened con- 
cerning legal advice from FPC lawyers on the next to the last draft, 
and said: “* * * wait a minute, I will take that back.” Before I 
could say more, Mr. Price asked more questions, as did others. Ques- 
tions came thick and fast. I was the last witness of the day and the 
committee did not recess until 6:40 p. m. that day. 

Nevertheless, I kept in mind that I wanted to answer Mr. Price’s 
questions more fully, and did so, as shown by my testimony on page 
204, above quoted. 

A photostatic copy of pages 199, 200, and 204 of my testimony before 
the Joint Committee on Atomic Energy, which includes all my testi- 
mony on this subject, are offered for insertion in the record at this 
point. 
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Mr. KvYKENDALL. That is right, but as I say this is an incidental. The big 
point is it makes it cheaper for the Atomie Energy Commission. 

Representative DurHAmM. But the Atomic Energy Commission is financed by 
the Federal Government from taxes. 

Mr. KvuyKENDALL. That is right. 

Representative DurHAM. So I do not see how you can interpret it. After all, 
it is something in the pocket of the Government. Just because it is in the pocket 
of the Atomic Energy Commission 

Mr. KUYKENDALL. Bear in mind that all of the net income of the corporation 
is not taxable, only about 50: percent of it is,ewen at these high rates. 

The next point was the high capacity charge. Mr. Smith thought it would be 
desirable to have a lower capacity charge or demand charge, as you frequently 

‘all it, and put more of the rate on the commodity charge. I think that that is 
immaterial. Everybody is agreed that the Atomic Energy Commission wants 
to take this power at 98 to 100 percent load factor, and that it has to have it that 
way. Well, if a fact is a fact, then it makes no difference whether your capacity 
‘charge is a little lower or a little higher or what it is. 

The other question was one which is clearly outside the province of the Com- 
mission and which, I believe, the Attorney General has dealt with: the question 
Mr. Smith raised, whether or not the contract by its terms violated that portion 
of the 1954 act pertaining to this contract, prohibiting the AEC from paying in- 
come taxes to the contracting company. It was direct income taxes. We did 
not feel it was within our province, and it is not. I presume that you have 
heard or will hear evidence on that point if you are interested in it. 

Representative Price. Did Mr. Smith submit these objections in a memo- 
randum to the Commission? 

Mr. KuYKENDALL. Yes, he did. 

Representative Price. I wonder if it is possible to offer that for the record, 
that memorandum or a copy of it. 

Mr. KuYKENDALL. I would say this: I have tried to give you what is in it. 
Mr. Smith wrote the memorandum hurriedly, and I think he would probably 
like to revise any written statement that he made. 

Representative Price. Would you prepare one for the record? 

Mr. KuYKENDALL. Yes. And would you also like Mr. Adams’ or the Bureau of 
Power's answers? We had both before us at that time. 

Representative Price. I think that that would be well. 

Chairman Coie. Will you prepare memorandums on both sides of the 10 
points, reflecting Mr. Adams’ and Mr. Smith’s points; Mr. Smith’s objection 
and the responses by the Bureau of Power? 

Senator Pastore. I have only one question to ask. This Mr. Smith is a career 
employee, isn’t he? 

Mr. KUYKENDALL. Yes. We just stated, I think, he has been there since 1936; 
is that correct, Mr. Adams? 

Mr. ADAMS. Yes. 

Representative Price. I would like to ask one more question, if I may. Does 
the General Counsel of the Commission pass on the contract? 

Mr. KUYKENDALL. No: our lawyers were not called in on this. Our Bureau 
of Power worked with AEC and with the Bureau of the Budget and conferred 
with our Bureau of Accounts, Finance, and Rates, which Mr. Smith heads. 
At a later stage, Mr. Smith and Mr. Adams.participated in some staff conferences 
with AEC, but our Bureau of Law did not. 

Then when we got these requests from this committee and from AEC to give 
our opinion, we did not ask the Bureau of Law to get into the legal phases 
of it because I thought that would simply be plowing the same ground, so to 
speak, that I knew the attorneys for AEC have plowed and the Attorney 
General. So they were not asked to give us—wait a minute; I will take 
that back. 

Representative Price. I saw a press report to the effect that the General 
Counsel had not given his approval. 

Mr. KUYKENDALL. We had not asked him for it, but the staff took the con- 
tract to him and started drawing him into it. I felt that it was unnecessary, 
and we said in our first letter to the ANC that our attorneys had not passed 
on it. 

Representative Price. But the Commission is the power agency, and why 
would it not be interested in giving an opinion or a decision on such a contract? 

Mr. KUYKENDALL. Why wouldn’t who be interested ? 

Representative Price. The Federal Power Commission, which is the power 
agency of the Government. 
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Mr. KUYKENDALL. You mean a legal opinion? 

Representative Price. Yes. Why wouldn’t they do that? It would be sort 
of in an advisory position to the AEC, 

Mr. KUYKENDALL. We were advisory in the matters I mentioned in my opening 
statement, and that does not include legal matters. 

Representative Prick. Why would not your legal department be asked to 
pass on it? 

Mr. KuyYKENDALL. If we had all of the time in the world and all of the 
men available that could work on this without detriment to their other work, 
I would have had them go ahead and do it. 

Representative Price. Do I understand that there was some expression of 
disapproval on the part of the General Counsel, but it was not: official; is 
that right? 

Mr. KvuYKENDALL. I would not say it was an expression of disapproval. It 
was an expression of an inability to advise us, that he would give us his 
approval at that time. I think perhaps if he had had a week or two to work 
on it, he might have been able to probably give approval. 

Representative Price. This is such a controversial subject, do you not think 
that you could have taken a week to have him work on it? 

Mr. KUYKENDALL. Since I have been in Government, I have found this is 
the tendency; that 1 agency, or 1 section or division of an agency will, before 
you know it, start doing the same thing that another agency or another division 
in your own agency is doing. I saw no point in our getting into the legality 
of the contract from a legal aspect of it because I know that that was already 
covered by the Atomic Energy Commission and the Bureau of the Budget and 
the Attorney General. 

Chairman Cote. Are there any further questions? 


* * * * * * * 


Mr. KUYKENDALL. Mr. Price, this is rather minor, but to correct the record, 
you were asking about the lawyers’ participation. I recall now that in August, 
defore we wrote the first letter, I think our General Counsel was away on his 
vacation, as I recall it, and another lawyer had gotten into the thing, and we 
discussed it with him. He came into a Commission meeting and he was raising 
pretty much the same points as Mr. Smith had raised, and also pleading he 
had not had time to study this, and so forth. 

So there was another lawyer in our Bureau that had some contact with 
this, but we decided to rely on our Bureau of Power, and our Bureau of Ac- 
counts, Finance, and Rates, and not get into the legal aspect of it. So from 
then on we did not ask them to write opinions for us or conduct a thorough 
study for the reason I stated. We felt it was duplicating other people’s work. 
Then our General Counsel was back when we wrote the second letter, and he 
was not familiar with and was not able, in his opinion, to give us advice 
that he thought the contract was proper. And we did not think we needed 
such advice. 


7 * * + * * * 


NATURAL GAS LEGISLATION 


Mr. Kuyxenpaty. Congressman Macdonald and others have as- 
serted that I have improperly conferred with representatives of the 
natural gas industry, and thereby helped evolve H. R. 6790, the 
Harris-O’Hara bill, and that this is detrimental to consumers. 

Mr. Macdonald quotes some of my testimony before the House Com- 
mittee on Interstate and Foreign Commerce and assumes it proves 
what he alleges. Such is not the case. 

Mr. Macdonald concluded his quotation of my testimony with the 
following question and answer—this is a quote from the record and 
Mr. Macdonald quoted it here before the Commission : 

Mr. Macponap. Sir, to go back. to what we were originally talking about, 
your connection with the formulation of this bill, I do not know whether you are 
aware of this or not, but on April 15, 1957, there appeared in the Oil and Gas 


sore an article which included the following paragraph, referring to the gas 
ill: 
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“RARLY HEARING PLANNED 


“The bill is based upon policies worked out by FPC Chairman Jerome K. Kuy- 
kendall in meetings with industry groups which he was asked to hold after the 
gas bill was vetoed by Eisenhower last year.” 

Do you say that that statement is not an accurate statement? 

Commissioner KUYKENDALL. Yes, I say it is not accurate. And I say that what 
I told you a little while ago is the truth. 

Mr. Macponatp. All right, sir. 


He did not quote the statement of the chairman of his own com- 
mittee and author of the bill, which immediately follows on pages 
269 and 270, and Mr. Macdonald’s own response, which are: 


The CHAIRMAN, And the Chair would also like to state that that is inaceurate. 
Mr. MacponaLp. I am happy to have the statements from both. I have no 
further questions, Mr. Chairman. 


Senator ScHorrret. Mr. Chairman, I would like to ask that where 
you quoting here, in quotes, “The chairman,” designate who that is, 
and his official position for the record. 

Mr. Kuykenpauu. The chairman there is Mr. Oren Harris, Con- 
gressman from Arkansas, who is chairman of the House Committee 
on Interstate and Foreign Commerce. 

The Cuarrman. And whois the author of the bill ? 

Mr. Kuykenpa.u. Yes, sir. 

The Cxarrman. Let’s put pages 269 and 270 in the record, the 
whole statement. 

Mr. KuykenDA... I will supply that. 

The Cuarrman. So none of this will be out of context. 


PaGes 269 anp 270, TRANSCRIPT OF HEARINGS, May 9, 1957, BerorE House Com- 
MITTEE ON INTERSTATE AND FOREIGN COMMERCE, ON H. R. 6790 aNnp H. R. 6791, 
To AMEND THE NATURAL GAs ACT 


Mr. HEsELTon. A parliamentary inquiry, Mr. Chairman. 

The CHAIRMAN. Will the gentleman yield? 

Mr. MacpoNnaLp. I know what the inquiry is going to be, so I just have liter- 
ally 2 questions, 2 short questions. 

The CHAIRMAN. The gentleman declines to yield. 

Mr. MacponaLp. So I won’t yield, even to my distinguished colleague. 

Sir, to go back to what we were originally talking about, your connection with 
the formulation of this bill, I do not know whether you are aware of this or not, 
but on April 15, 1957, there appeared in the Oil and Gas Journal an article 
which ineluded the following paragraph, referring to this gas bill: 


“EARLY HEARING PLANNED 


“The bill is based upon policies worked out by FPC Chairman Jerome K. 
Kuykendall in meetings with industry groups which he was asked to hold after 
.the gas bill was vetoed by Eisenhower last year.” 

Do you say that that statement is not an accurate statement? 

Commissioner KUYKENDALL. Yes, I say it is not accurate. And I say that 
what I told you a little while ago is the truth. 

Mr. MACDONALD. All right, sir. 

The CHAIRMAN. And the Chair would also like to state that that is inaccurate. 

Mr. MACDONALD. I am happy to have the statements from both. 

I have no further questions, Mr. Chairman. 


Mr. Kuyxenpa.. I did, at the request of the White House, make 
‘an effort to prepare a bill for possible introduction in Congress last 


session as I stated in my testimony before the House Interstate and 
Foreign Commerce Committee, which Mr. Macdonald has quoted. 
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The Cuarrman. I hate to violate my own suggestion at the begin- 
ning, ‘but’ as'long as‘we have, whovat the: White House requested you 
to do } this, if you recall ? 

Mr. KuyKkenpa.u. Gerald Morgan. 

The Cuarrman. And Gerald Morgan is one of the administrative 
assistants, is he not, at the White House ¢ 

Mr, Kuykenpbat.. Yes, he is counsel. 

The Cuatrman. Legal Adviser? Is that his technical title? 

Mr. Kuykenpba... Yes, sir. 

The Cuarrman, All right. 

Senator. Lauscue. During the‘ period ‘that you were on this Com- 
mission, had you at any other time been asked by the executive de- 
partment to aid in the preparation of such legislation ? 

Mr. Kuykenpaut. No, I had not, and 1 am glad you raise that 
point, Senator, because Senator Pastore seemed to be under an illu- 
sion on that. However, our staff may have received such requests. 

Senator Lauscur. Do you know whether or not at any time pre- 
ceding your incumbency, the Commission gave aid to previous ad- 
ministrations in the preparation of bills ¢ 

Mr. Kuyxenpaty, I don’t know as a fact, don’t think I do, but 
don’t doubt but what it has been done.. Under the law we are directed 
and authorized to assist other agencies in the Government when 
requested. 

We may have done it since I have been there, but I can’t think of 
any such situation right now. 

Senator Bricker. The Constitution gives the President power to 
request such things in writing from any member of any department / 

Mr. KuyKENDALL. Yes, sir. 

The Caiman. Was this in writing or a telephone request. or 
verbal request ¢ 

Mr. KuyKkenpaui. A verbal request. 

Senator Bricker. The Constitution says he may request an opinion 
in writing. 

Mr. Kuyxenpai. Such a bill was never completed, and, as every- 
one knows no such bill was ever introduced. In other words, nothing 
whatsoever resulted from such efforts. 

As the record of the House committee hearing shows, Mr. John 
Heyke, president of Brooklyn Union Gas Co., w ho has been a leader: 
in the Council of Local Gas Companies which had opposed the Harris- 
Fulbright bill, advised me that he was engaging in conferences among 
industry members’ regarding natural gas legislation. There is no 
connection between what these people did, and what I had done, or 
started to do earlier. Although I had no part in the efforts of those 
members of the industry, I do not insinuate, by so stating, that they 
were doing anything improper. 

The Cuamman. Without passing on that, or what other witnesses 
testified to, will you state for the committee and for the record just. 
what you did do in this particular case ¢ 

Mr. KuyKEenDALL. My statement covers that. 

The CuarrMan. It covers it later on / 

Mr. KuykenbDau. Yes, sir. 

The CratrMan. Go right ahead. 





NOMINATION OF JEROME K, KUYKENDALL 187 


Mr. ‘-Kuyxenpatt: What I did do, from which nothing resulted, 
was to endeavor to frame a bill which met the requirements of the 
President’s veto message which is in part as follows: 


At the same time, I must make quite clear that legislation conforming to the 
basic objectives of H. R. 6645 is needed. It is needed because the type of regu- 
lation of producers of natural gas which is required under present law will dis- 
courage individual initiative and incentive to explore for and develop new 
sources of supply. 

In the long run this will limit supplies of gas which is contrary not only to 
the national interest but especially to the interest of consumers. 

I feel that any new legislation, in addition to furthering the long-term inter- 
est of consuniers ‘in ‘plentiful ‘supplies. of gas, should “inelude speeific language* 
protecting consumers in their right to fair prices. 


The Cuatrman. As long as this message has been quoted we ought 
to put the veto message in the record in full. The sas will get that. 
Mr. KuyKenpau. If the staff doesn’t have a copy available I am 
sure I do. 
AMENDING THE NATURAL GAS ACT, AS AMENDED 


Message from the President of the United States returning without approval 
the bill (H. R. 6645) to amend the Natural Gas Act, as amended 


To the House of Representatives: 

I am unable to approve H. R. 6645, to amend the Natural Gas Act, as amended. 
This I regret because I am in accord with its basic objectives. 

Since the passage of this bill a body of evidence has accumulated indicating 
that private persons, apparently representing only a very small segment of a 
great and vital industry, have been seeking to further their own interests by 
highly questionable activities. These include efforts that I deem to be so arro- 
gant and so much in defiance of acceptable standards of propriety as to risk 
creating doubt among the American people concerning the integrity of govern- 
mental processes. 

Legally constituted agencies of Government are now engaged in investigating 
this situation. These investigations cannot be concluded before the expiration 
of the 10-day period within which the President must act upon the legislation 
under the Constitution. 

I believe I would not be discharging my own duty were I to approve this 
legislation before the activities in question have been fully investigated by the 
Congress and the Department of Justice. To do so under such conditions could 
well create long-term apprehension in the minds of the American people. It 
would be a disservice both to the people and to their Congress. Accordingly, I 
return H. R. 6645 without my approval. 

At the same time, I must make quite clear that legislation conforming to the 
basic objectives of H. R. 6645 is needed. It is needed because the type of regu- 
lation of producers of natural gas which is required under present law will 
discourage individual initiative and incentive to explore for and develop new 
sources of supply. 

In the long run this will limit supplies of gas, which is contrary not only to the 
national interest but especially to the interest of consumers. 

I feel that any new legislation, in addition to furthering the long-term interest 
of consumers in plentiful supplies of gas, should include specific language pro- 
tecting consumers in their right to fair prices. 

DwieHut D. EISENHOWER. 

THE WarrTeE Hovwsk, February 17, 1956. 


Senator Purreiit. So you actually set out to prepare a piece of 
legislation which would pretty nearly meet what the President indi- 

cate in his veto message, is that correct ? 

Mr. Kuykenpa.. Yes, that is what I endeavored to. 

Because haste was necessary, I consulted with one of the leading, 
and most effective spokesmen who had testified against the Harris- 
Fulbright bill. Mr. LeBoeuf had spoken on behalf of a large number 
of distributing companies, which were among those org: anized as the 
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Council of Local Gas Companies. Mr. LeBoeuf is attorney for Con- 
solidated Edison Company of New York. 

He, and the group he represented at the hearings on the Harris- 
Fulbright bill, felt that that bill did not contain enough protection 
for the consumers. Mr. LeBoeuf did not favor the existing utility- 
type method of regulation, but advocated what he called a middle 
ground between the existing mode of regulation and the Harris-Ful- 
bright bill. He had made specific proposals which he believed would 
have strengthened the bill and given more protection to consumers, 

The Cuarrman. Isn’t it a fact that Mr. LeBoeuf differed from the 
other groups who favored utility-type regulation ¢ 

Mr. KuyKenpbA.u. Yes, sir. 

The Cuarrman. That was his testimony in essence. 

Mr. Kuyxenpatt. There were a number, and I point this out in a 
minute, there were a number of opponents to the bill who wanted the 
type of regulation to stay just as it was. 

The CuarrMan. He was for the general objective of the bill but he 
wanted the utility-type regulation ? 

Mr. Kuyxenpatu. No, Mr. LeBoeuf did not want the utility-type 
regulation. 

he Cuamrman. Excuse me. He opposed the utility-type regula- 
tion. 

Mr. Kuyxenpatt. And there are other groups who favored it and 
wanted the law to stay just as it now is. 

Senator Purrett. We should make clear here that when we talk of 
“utility-type regulation” that there were people opposed to that bill. 
I was one of those people, both in this committee and on the floor of 
the Senate. It didn’t follow that we advocated the complete utility- 
type of legislation, however, which limits the return to 6 percent on 
the invested capital. When you talk about utility-type do you mean 
the complete utility-type of control, not the determination of return 
on capital ? 

Mr. KuyKenpatu, The phrase “utility type” may have gotten now 
to be more or less a word of art in connection with this gas legislation. 
What I mean is regulation of the producers by use of a rate base and 
allowing a rate of return on a rate base. 

Senator Purreit. Regulation by the use of a rate base is true. I 
think there are many people who testified against this bill who would 
agree with you that the regulation of a rate base was essential but 
that the way in which that would be regulated, whether return on in- 
vested capital as is the way it is usually done in the case of utilities, 
was a disputed point. There was a variance of opinion on that. 

Mr. KuyKEenbDALL. Very much so. 

Mr. LeBouef agreed to do what he could, as a public service. The 
Practicing Law Institute had scheduled a 2-day meeting in New 
York City in the near future, all of which was devoted to the problems 
of natural-gas regulation. Mr. LeBoeuf was to be a speaker on this 
— Iso on the program was Mr, David Searles, a lawyer from 

ouston who had been a pies for the gas producers at the 
hearings on the Harris-Fullbright bill. I agreed with Mr. LeBoeuf 
that Mr. Searles’ criticism of some of Mr. LeBoeuf’s ideas for greater 
consumer protection would be helpful. Another lawyer, Mr. William 
Tarver, who was formerly a lawyer on the FPC legal staff some years 
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ago, and now an attorney for one of the pipeline companies, was also 
consulted for the same reason. 

The Cuamman. What is the Practicing Law Institute? . That is a 
new one on me. 

Mr. Kuyxenpau. I was at that meeting. It is an association of 
lawyers. I think I was informed about it at that time. It is a group 
of lawyers who get together and have institutes or meetings to discuss 
certain legal problems. 

The Cuairman. Are they mainly utility lawyers? 

Mr. Kuyxenpatu. I think the Practicing Law Institute holds ses- 
sions on any kind of problem that seems to deserve attention. 

The Cuarrman. On a particular subject that is in the limelight? 

Mr. Kuyxenpatu. Yes. I don’t think it is confined to utility 
lawyers. This institute, this session, was devoted entirely to national 
gas regulation. 

The Cuatrman. That would naturally draw the utility lawyers to 
the sessions. 

Mr. KuyKkenpaui. Yes. It drew utility lawyers and lawyers from 
State commissions, regulatory commissions, and several of us from 
the Federal Power Commission were there. 

Senator Bricker. Is it a group of lawyers organized for the pur- 
pose of improving, just a group of practitioners ? 

Mr. Kuykenpau. This Practicing Law Institute? 

Senator Bricker. Yes. This included all practicing lawyers? 
They didn’t all join it by any means. It is just a group of active 
lawyers who wanted to meet to study current law problems? 

Mr. KuyKenpat.. I think any lawyer who will pay the requisite 
amount of money can join it and be entitled to go to these meetings. 

Senator Lauscue. Are you adequately informed about the identity 
of the members to be able to express an opinion that will in your 
judgment correctly label the type of practice in which those members 
are engaged ? 

Mr. Kuykenpatu. No, I am not. All I can say for sure is that 
this particular session was devoted to national gas regulation, and 
naturally attracted lawyers who were interested in that work. And 
that included private practitioners and attorneys from several State 
regulatory commissions. 

Senator Lauscue. At this particular hearing, since the subject in- 
volved utilities, I suppose many lawyers connected with that type 
of work were present ? 

Mr. Kuykenpauu. That is true. Several of our staff were there. 

Senator Scnorrret. Mr. Kuykendall 

The Cuarrman. Let’s ask about that. Who sent the staff up there 
to this meeting? 

Mr. Kuykenpba... I did. 

The Cuarrman. All right. 

Senator Bricker. And you were there yourself. 

Mr. KuyKenpatu. I was. 

The Cuarman. Do you normally send the staff up to lawyers’ 
meetings throughout the country ? 

Mr. Kuyxenpauu. Well, every now and then. I believe 

The Cuarman. I increased your travel allowance. I am just in- 
quiring about it. 
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Mr. Kuyxenpau. Of course, it isn’t very far to New York City. 
If this had been in Los Angeles 

The Cuarrman. You have an increase in travel allowance and you 
have to watch where they go. 

Mr. Kuyxenpatt. That is correct. I believe that our General Coun- 
sel was on the program. I couldn’t swear to it. 

The CHairMan. Just so we get it straight about the meeting. 

Mr. KuyKENDALL. aml is just incidental to the story. 

The CHatrman. Well, no. A meeting of utility lawyers in New 
York, in which the Cilicia of the Federal Power Commission was 
present himself, and brought members of his staff up, is not quite 
incidental to this whole picture. 

Senator Purrety. It doesn’t follow—— 

The Cratrman. I am not passing on whether it is right or wrong, 
but it is not incidental. 

Senator Purreri. It doesn’t follow they were all private utility 
lawyers. They were probably lawyers representing various shades of 
thinking. Iam asking, were there people there from the public utility, 
State public utility commissions, and so forth. 

Mr. Kuykenpatu. Yes, there were. I stated that a time or two here. 
There were a cross section of all shades of opinion, as you indicated. 
The Cuarrman. I think we are all agreed that if you are having a 
meeting on a natural gas bill, you will attract utility lawyers, even if 

they weren’t members « of this organization. 

Mr. KuyKenpatt. I wasn’t holding the meeting. 

The Cuatrman. No; but you did go up and you brought members 
of your staff. 

Mr. KuyKenpal. Yes. 

The Cuarrman. How many? I may have to go back and rewrite 
this bill on travel allowance. How many went up there? 

Mr. Kuykenpa.u. I don’t recall now. Two or three. 

The Cuarrman. Two or three and yourself? 

Mr. KuyKenpaui. And some other members of the Commission. I 
think several members of the Commission were on panels, discussion 
panels. And I was asked to talk to them at a meeting at noon, which 
I did. 

The Cuatrman. And you were one of the speakers along with Mr. 
LeBoeuf? 

Mr. KuyKxenpatu. I spoke at a luncheon. He was on the panel, as 
I recall. 

The Cuatrman. You were on the program ? 

Mr. KuyKenpa.. Yes. 

Senator Scnorrret. Chairman Kuykendall, by way of analogy, the 
American Bar Association divides their functions up into different 
categories. I recall that I was invited to appear in the great city of 
Cincinnati 

Senator Bricker. And I introduced you. 

Senator Scnorrrent. That’s right. To speak before the mineral sec- 
tion of the American Bar Association. 

The Crarrman. Mineral? 

Senator Scnorrren. That’s right. I recall on that occasion that I 
saw many of my good brethren who were on the Federal Power Com- 
mission at that time, and who were there. 

Mr. KuyKenpauu. You very probably did. 
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Senator Scuorrret. That is a common practice, and I think it is a 
most commendable practice, where they have these panels, for all sec- 
tions of the lawyers and all sections of the country where they get 
discussions, and it is a shopping proposition to, in the law phase of 
this thing, bring up all the problems and discussions. Didn’t you 
think it was helpful ? 

Mr. KuyKenpatL. Yes, those things are helpful. 

Senator Bricker. I might say that I introduced the Senator at that. 
time. He made an excellent speech and the president of the session 
was a classmate of mine in law school, William Dougherty, who is now 
the chairman of the board of the Consolidated Gas Co. 

Senator Scuorrre.. I would say for the record that there was a fine, 
good, Democratic Governor of Louisiana, by the name of Sam Jones, 
who spoke in that same session. 

Senator Bricker. I didn’t introduce Sam, however. 

The Cuamman. Go ahead, Mr. Kuykendall. 

Mr. Kuykenpatt. My reference to the Practicing Law Institute 
was made to demonstrate how it happened that I authorized or agreed 
with Mr. LeBoeuf that he could confer with Mr. Searles, who was on 
this panel or on the program at the Practicing Law Institute. They 
had, as I say, all shades of opinion represented, from everyone—— 

The Cuarmman. Mr. Searles, as I understand it, is from Houston, 
Tex. 

Mr. KuyKeEnDALL. Yes, sir. 

The Cuatrman. Who does he represent, if you know ? 

Mr. KuyKkenpatu. He represented or was a spokesman for the pro- 
ducers on the Harris-Fulbright bill. He testified before this com- 
mittee I am sure. 

The Cuarrman. And you also mentioned Mr. Tarver. Who does 
he represent, if you know? 

Mr. Kuyxenpati. Mr. Tarver represents Southern National Pipe- 
line Co. 

The Cnarrman. Was he once with the FPC? 

Mr. KuyKkenpatu. Yes. Long before I was there he was there. 
Our thought in getting him was to get consultation with a competent 
attorney for a pipeline company, and who was familiar with the Nat- 
ural Gas Act but who was not an attorney for a pipeline company 
that was also a producing pipeline company. 

The Cuatrman. If you knovt were there any lawyers representing 
the consumers groups or the association of mayors or governors at 
that meeting ? 

Mr. Kuyxenpau. I think there were. I think there were some 
on the panel discussion. But nothing happened at this meeting. I 
narrated that because that was really what got us into the idea of con- 
sulting with Mr. Searles, because we knew he would be there and Mr. 
LeBoeuf knew he would be there, and I knew that I would be there. 

Senator Bricker. Mr. LeBoeuf was opposed to this bill? 

Mr. Kuykenpa.u. Yes. 

The CuarrmMan. We will put it inthe record. Mr. LeBoeuf was not 
opposed to the objectives of the bill, he was opposed to the procedure, 
and he was opposed to what the consumer groups testified for—and I 
realize that Senator Purtell said there is a loose phrase—the so-called 
utility type or rate type regulation. He was not opposed to the bill, 
the objectives of the bill. I happened to hear his testimony. I think 
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I have talked to him 10 times: This committee had this bill here a 
long, long time, up and down—the natural gas bill I am speaking of, 
or phases of the natural gas bill. 

enator Purren. I think that his testimony—and I am speaking 
from ‘memory—was that he was opposed to the bill. He was not 
opposed to a plan, if it could be webkes out, where the producers would 
not be under the type of Federal regulation that subjected them to the 
utility type of control. 

Mr. Kuyxenpatn. That’s right. 

Senator Purretu. I think he objected, Mr. Chairman, if you recall— 
maybe your memory serves better than mine—he objected to those 
things which many of us very vociferously vocally objected to, and 
that was certain types of escape clauses and so forth. 

Mr. Kuykenpba.L. Escalation clauses. 

The Cuarrman. And the consumer group favored the broad utility 
type regulation. He opposed that. 

Beinetcir Purreuu. I think the record ought to show that I am not 
sure that all of the consumers opposed a regulation. I mean I don’t 
think they all advocated utility-type regulation. What they were 
opposed to, if my memory serves me correctly, were the types of con- 
tracts that would be permitted by the proposed legislation. I know 
that there were consumers that, had we been able to eliminate certain 
of the favored-nation clauses in the contracts, and escalator clauses, 
and stepup clauses in the contracts, would not have objected to the 
bill. 

Senator Lavuscre. May I point out that this dialog demonstrates 
how uncertain the mind can be in trying to retell what has happened 
years ago. 

Senator Purrer.. I don’t think that I am particularly uncertain 
about what I have stated. 

Senator Lauscue. But I mean that both of you are positive in your 
description of what was said, and yet it doesn’t reconcile itself to a 
common understanding. 

Senator Purrert. I think we are not at all in error. I think I 
simply elaborated upon what the chairman had stated so that the 
record would be completely clear. 

Mr. Kuyxenpati. Nothing came of this effort, as above stated. It 
soon became apparent that Congress would have no time to consider 
such a bill, and the matter was dropped. 

No publicity was given to what was being done for the simple reason 
that there was no certainty that any bill would be offered. 

Criticism has been made because no publicity was given to what 
transpired, because no representatives of consumer groups were asked 
to participate, and simply because consideration was given to drafting 
another bill altering the method of regulating gas producers. 

I wish to point out the following: 

I was not engaged in an effort to prepare a bill exempting pro- 
ducers from regulation, although pa has been freely charged. I 
was endeavoring to frame a bill providing for more stringent regula- 
— than did the Harris-Fulbright bill, which was not an exemption 

ill. 

There is no basis for charging or assuming that what I did was 

detrimental, or might have become detrimental, to consumers. I made 
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an effort to prepare a bill containing even more consumer protection 
than did the Harris-Fulbright bill. If this was against the public 
interest, then it must follow that the House, the Senate—and this com- 
mittee of the Senate—acted adversely to the public interest when they 
approved the Harris-Fulbright bill. No such presumption can exist, 
and no such accusation should be made. 

I was acting within the framework set: both by Congress in approv- 
ing the Harris-Fulbright bill and by the President in approving its 
basic objectives and requesting additional.consumer protection. 

The Gitatsinea'e. Right there, Mr. Chairman, I am sure you don’t 
want the record to show that the role of Commissioner is the same 
as the role of 2 Member of Congress in this particular matter. 

Mr. Kuykenpauy. No; but I am saying that when Congress ap- 
proved this bill that it set a standard and a framework that——— 

The Cuatrman. This was all prior to congressional decision on this 
matter. 

Mr. Kuyxenpatt. No; it was afterward. It was after the Presi- 
dent had vetoed the Harris-Fulbright bill. 

The Cuarrman. The Institute meeting ? 

Mr. KuyKenpatu. Yes. 

Senator Bricker. He was trying to prepare a bill which would meet 
the objectives of the President. 

The Cuatrman. This was following the conversation with Morgan ? 
After the bill ? 

Mr. Kuyxenpatu. After the veto. 

The Cuairman. I thought this Institute meeting was prior, but it 
was after. 

Mr. Kuykenpau. It was after. 

Senator Bricker. The conversation with Morgan was prior to the 
vote of Congress, was it not ? 

Mr. Kuyxenpatu. No. The conversation with Morgan was after 
the veto. 

Senator Bricker. The conversation with Morgan was with regard 
to the atomic energy and didn’t involve this meeting in New York? 

Mr. Kuykenpau. It was with regard to a gas bill. 

The Cuatrman. That is what I understood the witness to say. 

Senator Bricker. I have it straight now. 

The Caiman. Let’s get this straight. The conversation with 
Morgan was with regard to preparing a gas bill after the veto of the 
President ; is that correct ? 

Mr. Kuyxenpbauu. Yes; which would meet the requirements which 
the President laid down. 

The Cuatrman. Which you have stated:in your testimony. And 
these meetings you are sidesiesane to now were after that veto? 

Mr. Kuyxenpauu. That is correct. 

Senator Bricker. And the conversation with Morgan had nothing 
at all to do with the conversation with 

Mr. Kuyxenpatt. No. I never talked with him about atomic 
energy matters at all. 

The point I am making here is that when accusations are made 
that what I did was not for the benefit of consumers or not in their 
interests, they cannot hold water in view of the action Congress had 
just taken a few weeks or a month or two before. There are some 
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people who didn’t approve of the Harris-Fulbright bill, including the 

chairman and including Senator Purtell and others. But nevertheless, 

a majority of this committee approved it, a majority of the Senate 

approved it. I think that sets a standard whereby it isn’t fair for 

poe to say that anyone who did think that bill was all right has 
trayed the public interest. It just isn’t so. 

The Cuatrman. But the duties of Members of Congress, I think 
you want the record clear on that, are different than the duties of a 
member of the Commission. 

Mr. Kuyxenpauy. Absolutely. 

The Cuarrman. You weren’t acting at the direction of Congress in 
this particular matter. 

Mr. Kuyxenpatt. No. But I was acting 

The Cuamman. Congress had acted on it. 

Mr. KuyKkenpatu. I was acting within the framework of what 
Congress had done. 

Senator Purrert. And the question is as to whether or not this 
interest was deterimental to the consumers. 

Mr. Kuyxenpau.. That’s right. 

Senator Purretit. You are making the point that certainly one 
eannot so consider it if the legislative bodies themselves acted in such 
a way—— 

Mr. Kuyxenpatt. That is my point. 

Senator Purretz (continuing). As they did. 

Senator Corron. In addition to that, you were attempting to draft 
new legislation to satisfy the President’s specific suggestion in his 
veto that it should have more safeguards for the consumers. 

Mr. Kuyxenpauy. That is true. That is right. I might say, par- 
enthetically, that I had no objection. I would have favored some 
of Mr. LeBoeuf’s ideas and others being interested in the bill. But 
it wasn’t done. I know that if that bill had become law, the Com- 
mission would never accept any contract that had these undesirable 
escalation clauses in it. So, as a practical matter, they would have 
been eliminated. But the point was true that the Commission could 
have accepted them. 

The Cuatrman. The charge here has been that in this particular 
case you didn’t consult, or you didn’t ask any consumer groups to meet 
with you in your efforts to draft so-called new legislation. 

Mr. Kuyxenpatt. If I can just go ahead with my statement I will 
come to that. 

The CoatrmMan. You mention that in your statement. 

Mr. Kuyxennatu. The effort to depict something sinister from the 
fact that there was no publicity fails in view of the obvious and 
proper reason for the secrecy. Congressman Macdonald approved this 
secrecy during the recent House committee hearing. Page 253 of the 
original uncorrected transcript reads as follows: 

The Cuarrman. Where did you get ahold of an original uncorrected 
transcrint ? 

Mr. KuyKkenpatu. It was sent to me for my own correction, and we 
photostated it. 

The Cuarrman. You photostated it ? 

Mr. Kuyxenpatu. Yes. 

I don’t mean to imply here that Mr. Macdonald has done anything 
improper by correcting his testimony. As far as I am concerned, it 
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has the same sense. But the record isn’t so printed yet—it is printed. 
I heard it was printed today. But when i prepared this it wasn’t 
rinted. I didn’t want to misquote him so I quoted him both ways. 
or my purposes I am satisfied with either way he has put it. 
Senator Scuorpren. I think you have done a splendid thing by 
setting it out in both places so there can be no question about it. I 
think it is very illuminating. 
The Cuarrman. Uncorrected transcripts are sometimes very illu- 
minating. 
Senator Bricker. It is a good thing records on the Senate floor are 
corrected. 
Senator Purrett. Thank God. 


Mr. Kuyxenpatt. Page 253 of the original uncorrected transcript 
reads as follows: 


Mr. MAcpoNALD. Just one question before I forget it. I would just like to say 
that I think, under the circumstances, you acted wisely acting in secret. And I 
agree that you perhaps, in the aspects of what you did do, were correct. 


In the printed statement which Mr. Macdonald read to this com- 
mittee, this statement reads as follows: 


Mr. MACDONALD. I would just like to say that I think, under the circumstances, 
you acted wisely by acting in secret for the purposes you had in mind. 


Nevertheless, in response to a question from Senator Cotton, in this 
hearing room, Mr. Macdonald said that if he had been in my place 
he would not have acted in secret. 

The Cuarrman. Let’s read the rest of it. We are not going to get 
out of context. Here is a copy that. is not revised. 


Mr. MAcDONALD. Just one question before I forget it. 

I would just like to say that I think, under the circumstances, you acted 
wisely acting in secret. And I agree that you perhaps, in the aspects of 
what you did do, were correct. But I repeat my question, for I have not had 
an answer to it yet. You have gone on about what you did, but you have said 
that you did not consult with any groups of consumers, and I know that you do 
know of groups, because they appeared here 2 years ago when you were in the 
room and listened to their testimony. 

Commissioner KuUYENDALL. No, I did not consult with any consumer groups. 
I was consulting with lawyers. 

Mr. MaAcponaLp. Did you consult with any lawyers from a consumer group, 
of the mayors’ association, for 1, the mayors of 200 cities of the United States? 

Commissioner KUYKENDALL. No, I did not. I only consulted with these people 
I have mentioned. 

Mr. MacponaLp. Since the mayors of 200 large cities of the United States 
comprise, at least in theory, representation for millions of people, and millions 
of people who would be affected by this bill, I cannot quite understand why 
you did not, and I am asking for an explanation why you did not. 

Commissioner KUYKENDALL. This bill poses a question where the producers 
are one interest, and not only the consumers but the distributing companies and 
the pipeline companies were another interest. 

Many pipeline companies were not friendly to the bill last time. 

I got three extremely able men from those three segments of the industry, 
and I believe that among those the consumer interests were adequately rep- 
resented. 

Mr. MAcDoNALD. Now, sir, I want to yield to my colleague, but I want to ask, 
because I think this comes to the nub of it. You consulted with those three 
groups because you wanted a gas bill, is that not correct? 

Commissioner KuyKENDALL. Not groups; three individuals. 

Mr. MaAcponaLp. With three representatives of three segments of this in- 
dustry. You, by virtue of consulting with them, were consulting with the 
industry, is that not correct, for the viewpoint of the segments which they 
represented ? 
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Commissioner KUYKENDALL. Yes, I chose one from each segment. 

Mr. MAcponaxpb. Well, the only reason you would do that was because you 
wanted a gas bill, is that not correct? 

Commissioner KUYKENDALL. Yes, I think there is a great need for a gas bill, 

That is the tenor of it. There is moreof it. 

Mr. Kuyxenpatu. That is the crime he accused me of, apparently. 

Senator Bricker. Do you know whether or not there were any con- 
sumer interests, so-called, represented at this meeting in New York, 
whether or not they gave any expression of opinion? You didn’t 
pick them of course. Do you know whether there were any representa- 
tives there from the so-called consumer interests ? 

Mr. Kouyxenpatu. I think there probably were. I don’t remember. 
I couldn’t say. I had better not say. I just don’t know. 

The Cuatrrman. Was it a large meeting! 

Mr. KuyKenpatu. Yes. 

The Cuarrman. Approximately how large? 

Mr. Kouyxenpatt. It filled a pretty good-sized room. 

The Cuatrman. A couple of hundred ¢ 

Mr. KuyKxenpatt. I think so. 

Senator Bricker. They have all kinds of activities. They have 
correspondence courses for lawyers all over the country on every con- 
ceivable aspect and phase of the law. 

Mr. KuyKkenpatu. I didn’t quote all of Mr. 

The CnatrmMan. May I goon to be clear ? 

Mr. Macponatp. And you are not satisfied that the Federal.Government should 
control natural gas under the provisions of the Phillips decision, is that correct? 

Commissioner KUYKENDALL. Yes, I do not think that the type of control we 
have is good control. 

That is the testimony. 

Senator Scuorrren.. Mr. Kuykendall, the majority of the Senate of 
the United States felt that way by their vote, didn’t they ? 

Mr. Kuyxenpatn. That is right. And the majority of the House 
of Representatives and the majority of the Commerce Committees of 
both Houses, 

Senator Bricker. I think the only import of the changed testimon 
here, from the uncorrected record, was that Mr. Macdonald appeare 
not to approve of what you did or said there, but he sitirbied bt you 
doing it in secrecy before that meeting. I can’t imagine a New York 
lawyers’ meeting being held in secret. 

Mr. KuyKenpauy. There was no New York lawyers meeting held in 
secret. That was public. The point I made is because of this meeting 
and the fact Mr. LeBoeuf was going to be there, I was going to be there, 
and we knew that the strongest representative of the producers during 
the hearing was going to be there, it seemed it might be desirable 
to talk with him, to get his advice. 

Senator Bricker. Was he referring to the New York meeting or 
the meeting that you had with Mr. LeBoeuf and the other representa- 
tives of the industry? 

Mr. Kuyxenpatu. I talked with Mr. LeBoeuf and Mr. Searles 
during that time that New York meeting was going on. I narrated 
this to indicate that that is really how Mr. Searles happened to be 
consulted, as we knew he would be in New York when we both would 
be there, and he would be available. 
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Senator Lauscue. Was a bill finally drafted in pursuance of this 
multitudinous preliminary work? 

Mr. KuyKENpDALL. It wasn’t multitudinous, but a bill was not 
drafted. As time went on it soon became apparent that Congress 
would have no time to consider it. 

Senator Lauscue. I ask the question because the character of the 
bill would have best reflected whether there was some undue influence 
pressed upon you by special groups. But no bill was prepared ? 

Mr. KuyKenpatu. No. Now to get to that point, Senator, I want 
to point out, and I say it in my statement in a little bit. The Federal 
Power Commission, or any regulatory agency, is more than a mere 
group of judges or an arbiter of disputes. We are there to protect 
the public interest, and those commissions have been found to be neces- 
sary because the public isn’t capable of protecting itself. It isn’t 
organized, it doesn’t have the technical knowledge. And that is what 
commissions are for. 

It has been insinuated here that I would be unable to protect the 
public interest or would not do it because I talked with some people 
in industry, but did not talk with some consumers’ groups. I am 
sure every member of this committee knows that those consumers’ 
groups have a position which they think is right, but they admitted 
they don’t have the technical knowledge, and they are not supposed 
to have it. They can’t have it. They are all in other endeavors. They 
have a view that a certain law is good for them or is not good for 
them. They may be right or they may be wrong. Obviously with 
all the differences of opinion there have been it would be difficult 
to say precisely who is right and who is wrong. I think the only 
standards you can go by is w what Congress did, as Tsaid. 

But it would not have been of any value for me to consult with 
these groups that Mr. Macdonald says I should have consulted, 
because I knew very well what their position was. They didn’t want 
any change in the law. They disagreed with the House Commerce 
Committee. They disagreed with the House of Representatives. They 
disagreed with the Senate. They disagreed with the Federal Power 
Commission. They have a perfect right to do that. And they may 
do that. But there would be no point in talking to those people for 
the simple reason that they would not contribute anything to drafting 
a bill because they didn’t want a bill. 

Senator Bricxer. They wanted the Phillips decision of the Supreme 
Court to become the law of the country. 

Mr. Kuyxenpauu. That is right. They wanted things to stay as 
they were. 

Senator Bricker. If that were true, there would be no need of any 
gas bill of any kind, is that right? 

Mr. Kuyxenpatu. That is right. I talked to people who were 
knowledgeable in the industry, and also skillful and qualified from the 
legal standpoint. 

Consumers just can’t be qualified in those respects. That is why we 
have commissions. There would have been no point in my talking to 
these consumer groups. All it would have done, would have been to 
start rumors that there was going to be another gas bill, and it was not 
settled whether there would be or not, and of course there wasn’t. 
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The Cuareman. That brings up, I think, a very important question 
here. From all this testimony, as I read it here, from the House side; 
you disagree with the policy announced in the Phillips decision ? 

Mr. Kuyxenpatt. I disagree with the policy, but I am carrying it 
out, and I will demonstrate that to you. 

The Cuarmman. I was going to ask you that question. 

Mr. Kuyxenpatt, I have a section in my statement on that. 

Senator Purrets. When you assume a position 

The Cuarrman. That is still the law. 

Mr. KuyKkenpatt. It is still the law? 

The Cuatrman. We haven’t passed a gas bill. 

Senator Purrety. It is obvious when a man comes on a commission, 
unless he is devoid of intelligence at all, he has certain ideas. But I 
don’t think it follows that he has to be brainwashed because he goes 
on there. The fact is that what you tried to do or what a commissioner 
is supposed to do is to see that the law is enforced, is that correct ? 

Mr. Kuyxenpauu, That is right. 

Senator Purreiy. So if the law were written according to the de- 
cision of the Supreme Court in the Phillips case, you would have 
followed it out and that is the law today. 

Mr. Kuyxenpaut. That is the law today and I am carrying it out. 

One more point here, and—I might as well read from page 12. 

It has been stated that I should have consulted with some of the 
consumers’ groups who appeared in opposition to the Harris-Fulbright 
bill. I did consult with a most effective and capable spokesman for 
various members of the Council of Local Gas Companies which stood 
shoulder to shoulder with the consumers’ representatives who opposed 
the Harris-Fulbright bill. But there was no point in conferring with 
such groups on this matter for the obvious reason that they had clearly 
stated their position, which was contrary to the position of Congress on 
the matter. They were firmly opposed to change in the method of 
regulating producers. A member of this Senate who wished to prepare 
a bill on a certain subject, would not, I am sure, seek assistance from 
another Senator who had clearly expressed his opposition to such 
legislation. 

Although consumers and gas-distributing companies may have their 
differences at the local level, the fact is that at the Federal level, before 
the Federal Power Commission, the interests of consumers—which is 

enerally represented by the State regulatory commissions—and the 
ocal distributing company almost always coincide. They both vie 
against the pipelines and producers in an effort to assist the Commis- 
sion in keeping prices as low as possible. Thus the consumers’ interest 
is voiced theca distributing companies at the Federal level on mat- 
ters of legislative policy, as well as rates and matters of public con- 
venience and necessity. Would those who now say that distributing 
companies are inherently indifferent to consumers, have said so during 
the time during the 84th Congress, when so many of the distributing 
companies were alined with certain consumers’ representatives in 
opposition to the Harris-Fulbright bill ? 
he CHatrMan. Right there let me ask this question for the record. 
How could you reasonably expect to carry out that part of the Presi- 
dent’s veto message relating to protection of consumers when you did 
not seek their point of view ? 
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Mr. Kuyxenpat.. I explained that the consumers whom Mr. Mac- 
donald said I should talk to are the ones who obviously would not give 
any advice or assistance because they didn’t want any change in the 
law. ‘They wanted the law to stay just as it is. 

Furthermore, if I had talked to them it would have revealed the 
fact that possibly there was going to be another gas bill, starting 
rumors. That was uncertain. In fact it never did happen. It may 
make a pretty good argument from a political standpoint, but the 
fact of the matter is that those people who did not want any change 
in the law are not the people to consult with. 

I might point this out, Senator. If you were preparing, say, a bill 
to authorize Federal construction of a high dam at Hells Canyon 

The Cuairman, I did. 

Mr. Kvuyxrnpatu. You did not consult with Senator Watkins, I am 
sure of that. 

The Cuairman. Yes, I did. 

Mr. Kuyxenpvatu. Did you? 

The CuarrMan. Yes. 

Mr. Kuykenpauu. Did he contribute help to you on it? 

The Cuamman. Yes, considerable. I found out what the opposi- 
tion was. 

Mr. Kuyxenpaut. I knew what the other views were. The record 
of the hearings was full of them. 

Senator Bricker. This meeting in New York—— 

The CuHairmMan. You are presuming they would be of no help to you. 

Mr. Kuyxenpauu. That was their attitude. 

The Cuamman. You presumed they were of no help to you at all 
in this particular matter ; is that correct ? 

Mr. Kuyxenpauu. That is correct. 

The Cuamman. Since the distributing companies pass on to the 
consumer the cost of gas, do you consider their views identical with 
that of consumers? 

Mr. Kuyxenpauu. No. I tried to make it as plain as I could in 
this statement that I am only talking about their attitudes at the Fed- 
eral level. At the Federal level they both are interested in getting 
all the gas that they need and getting it as cheaply as they can, and 
that is the objective of the Federal Power Commission, to give it to 
them. There is disagreement as to what law or what methods will 
bring that about. 

I agree that at the local school level there is frequently not too much 
comradeship between consumers and their local utility. But, never- 
theless, the distributing companies can’t pass on their increases with- 
out approval, of course, of the State regulatory commission. 

Senator Bricker. And that is outside your jurisdiction ? 

Mr. Kuykenpat. Yes. 

Senator Purrer.. Let’s pursue that a minute. Actually, you did 
know. You say they wouldn’t have helped you any if you had had the 
advantage of consulting with representatives of consumers. The only 
reason they had helped you to the point of the testimony on the bill 
itself, their view was made known. There were no concessions they 
could have made or would have made toward writing a bill that might 
meet with approval of the administration ? 

Mr. Kuykrenbatu. No; there wasn’t. That was very obvious. 





200 NOMINATION OF JEROME K. KUYKENDALL 


Senator Purreity.. The only place, therefore, where concessions 
might have been made or help might have been given was in those 
fields in which the producers and the distributors might have been 
willing to or might have recognized a need for making some change 
in a new law; is that correct? 

Mr. Kuykenbau. That is right. 

Senator. Purreii. Those are the only members who could have 
helped in advising what type of law might be acceptable? 

Mr. Kuyxenpatu. I think that is a correct statement, Senator. 

Senator ScnorrrrL. Mr. Chairman, I would like to ask a question. 

The Cuairman. That is still a presumption, isn’t it, Jerry ? 

Mr. Kuyxenpatu. It isa conclusion. 

The Crairman. I am not passing on whether it is a right or wrong 
presumption, but it is a presumption. 

Mr. KuyKENDALL. It is a conclusion. 

Senator Scnorpret. You, as the Chairman of this Commission and 
as a member of this Commission, have always held yourself out for 
consultation and for conferences with anybody that comes in there, 
haven’t you? 

Mr. Kuykenpart. That is right. In fact, I may keep my door too 
open too much. 

The Cuarrman. Have the consumer groups come in and talked to 
you % 

Mr. Kuykenpauu. I have never refused to talk to any who have 
come. 

The Cuarrman. Have any? 

Mr. KuyKenpalw. I think some of them did; yes. 

The Cuarrman. Has the association of mayors sent their delegation 
in to see you? 

Mr. Kuyxkenpauu. I don’t recall that they did; no. 

The CHamman. The governors in this particular case who had 
banded together and testified and sent testimony on the bill; were 
they ever in to see you? 

Mr. KvyKenpa.t. I don’t believe they ever were. 

The Cuarrman. Did you ever ask them to come in? 

Mr. Kuyxenpaun. No. They never asked to see me. 

Senator Scnorrret. As a matter of fact, had they requested to come 
in, you would have seen them. 

The Cuamrman. He said they never—— 

Senator Scnorrren. I said, as a matter of fact, if they had requested. 

Mr. KuyKenpaz. Oh, yes. 

Senator Scuorrren. I might say for the benefit of the record that 
JT had some consumer representatives come into my office. They knew 
that I sat on the minority side over here. They were well aware of 
my interest in the natural-gas bill, and still a continuing interest, right 
or wrong. Not everybody took opposite views. But I know they 
came in and they talked to me about my interest in this bill, in pressing 
for some kind of regulation or clarification of the Phillips decision, 
and they frankly told me, in a number of instances, they wanted no 
bill at all. The Phillips decision was good enough for them, and 
I couldn’t disagree with them, because that happened to be their God- 
given right, and that is what they honestly and sincerely believed. 

The point I want to make is that you as chairman of that Commis- 
sion—and I am sure this goes to the other members of that Commis- 
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sion—had anybody requested to come in there, you would have seen 
them. 

Mr. Kuyxenpauu. That’sright. 

Senator Bricker. I might say there are two very conflicting interests 
in this whole proposition, and I would like to hear both sides of it. 
One is the question of rates and the other is the question of supply of 
gas. The two are intermixed. You can’t separate them. If you 
approach it from the position of whether or not you are going to keep 
rates very, very low, or as low as possible, you have the problem, then, 
of lessening the supply of gas at the producers’ level. And those are 
the issues that are very complex onl complicated. I remember one 
group came in to see me, against any bill at all. I went over the whole 
problem with them and one of them, the leader, said, “It is too com- 
plex for me. You will have to use your best judgment.” 

Senator Lauscur. This may not be germane to the subject of 
inquiry, but can you tell me whether the distributors changed their 
judgment about opposing the bill as time went on? 

Mr. Kuyxenpatu. A number of distributing companies which op- 
posed the bill of the last Congress now favor the bill that is pending 
im the House. 

Senator Lauscue. I had one of the principal distributors of Ohio 
contact me asking that I voice my objections to the bill, the Harris- 
Fulbright bill, and the Mayors’ Association contacted me to cppose 
it. So with me, the opposition was voiced primarily because 1 was 
personally against the Harris-Fulbright bill, and secondly, in accord 
with the view of one of the principal distributors in Ohio, and the 
Mayors’ Association, who argued that it would be to the interest and 
the protection of the consumer. 

Senator Bricker. I might say for the record that one of the dis- 
tributing companies in Ohio took very violent opposition to the bill, 
and the other took a neutral position. 

Senator Lauscue. It was one in the northern section that contacted 
me. 

Senator Bricker. East Ohio. 

Mr. Kuyxenpauu. The Federal Power Commission is not merely 
an arbiter of disputes between industry and consumers. It also is 
the protector of consumers and the public interest. Consumers are 
not and cannot be organized and technically trained to represent them- 
selves in all isues affecting them. That is why we have the Federal 
Power Commission and other State and Federal commissions. The 
Federal Power Commission has, and will continue to represent the 
consumers’ interests. The fact that some persons may disagree with 
both Houses of Congress, the Federal Power Commission, and the 
President as to where the best interests of consumers lie is no basis 
for imputation of bad faith. 

The CHarrman. I want to ask a question. That poses, I think, a 
problem, and this has nothing to do with you personally or with 
the individual power commissioners. 

In this particular case some of the testimony was that vou per- 
mitted yourself, at the request of the White House, to go out and at- 
tempt to draw a bill. You consulted with the people you mentioned, 
and you testified that you didn’t consult with the consumers groups, 
maybe because they didn’t come to you, or you presumed that: they 
were against any bill at all. 
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The Federal Power Commission, as you state here, should be im- 
partial, somewhat like an umpire in this matter. Is that correct? 

Mr. Kuykenpauyt. Much more than an umpire. 

The CrHatrrman. Everybody admits this is a pretty bitter contro- 
versy. In drawimg a bill, and consulting with the people you did, 
wouldn’t it have been a little like the umpire helping the home team 
out in this particular case ? 

Mr. Kuyxenpat, I thought I explained it. I went by what Con- 
es had approved within the last few weeks previous to.that. The 

Il had passed Congress. I go on what I think Congress—what 
the law is, or in this case what I knew Congress wanted. 

The Cuatrrman. Yes, but. the very people who asked you to go ahead 
and write a bill, vetoed the bill. 

Mr. Kuyxrenpatu. That is true. Not because of the contents of 
the bill. 

The Caarmman. I understand what the alleged reason was for veto. 
It was the funniest veto that I ever read in my life. We approve of 
the bill, but we don’t like some of the things that happened. If the 
bill was good, it was good. The things that happened should have 
been taken care of independently. 

Mr. Kuyxenpauu. I think there is lots of merit in that statement 
that you have just made. 

The Cuarrman. I think all of us are concerned with the problem of 
the role of these commissions, such as the Federal Power Commission. 
Just what is their role? 

Congress intended them to be an arm of Congress, and to be a 
buffer between the consumers’ interest in this particular -case, the 
Power Commission, and the people who might jeopardize that, or be 

involved in not protecting the consumers’ interest. Here in this case 
the complaint has been, right or wrong, that in this particular case 
you, down there, had taken a stand on the other side. 

Mr. KuyKenpau. Other side? 

The Cuairman. On the side which they claim is not the consumers’ 
interest, and you stated that you did not approve of the Phillips de- 
cision, and then consulted to write a new bill. I think that poses a 
problem. 

Senator Purrery. Mr. Chairman, may I say that, No. 1, the Con- 
gress had spoken. It passed a law. 

The Cmarrman. Yes, but the people who had asked him to go 
ahead had said, “No, we don’t want this bill.” 

Senator Purrenn. May I finish? 

The Cuarrman. Yes. 

Senator Purrers. Congress had spoken. It had passed a law. I 
opposed that law bitterly and vigorously. I thought it ought not to be 
on the statute books but it was, it was the law, except it had not been 
signed by the President. 

Now the President then, had he signed it, it would have been the 
law. You would have to, of course, then enforce it. The President 
didn’t sign it. He vetoed it. In his veto message he said, among 
other things: 

I feel that any new legislation, in addition to furthering the long-term inter- 


ests of consumers of plentiful supplies of gas, should include specific language 
**~mecting the consumers and their rights to fair prices. 
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He also touched upon the need for increasing the availability of 
gas. — 

This was then something that had been passed upon by both 
Houses of Congress, and the President suggested that, if certain 
things had been done, he wouldn’t have vetoed the bill, I judge. 

So you set about putting a bill into shape that would meet these 
objections. 

The CuarrmMan. No. The President didn’t have any objection to 
the wording of the bill as passed by Congress. 

Senator Purrett. May I quote what the President said ? 

The CuatrmMan. He endorsed it. He sent people up here to endorse 
it. 

Senator Purret.. He endorsed the principle of it. He also said, 
in the President’s veto message, page 9 : 

At the same time, I must make quite clear that legislation conforming to the 
basic objectives of H. R. 6645 is needed. It is needed because the type of regu- 
lation of producers of natural gas which is required under present law will dis- 
courage individual initiative and incentive to explore for and develop new 
sources of supply. 

In the long run this will limit supplies of gas which is contrary not only to 
the national interest but especially to the interest of consumers. 

Then he said: 

I feel that any new legislation— 
he is talking now of new legislation— 


in addition to furthering the long-term interest of consumers in plentiful supplies 
of gas, should include specific language protecting consumers in their right to 
fair prices. 

Any new legislation. He wasn’t talking about that particular bill, 
Mr. Chairman. I would judge that the attempt was made, at the 
suggestion of the Chief Executive, to write such a bill. Is that cor- 
rect ? 

Mr. KuyKenpa.u. Yes. 

Senator Lauscue. Can you tell 

The Cuarrman. Let me finish here. 

The President, as I understand it, would have signed the bill as it 
was. He vetoed it, he said, because of this extracurricular activity. 
You could have introduced the same bill. The President was for the 
bill that was passed, every line of it. 

Senator Purret.. I only say that I am reading from the veto 
message. 

Mr. Kuykenpaut, I don’t think he said he was for every line of it, 
Senator. 

The Cuairman. You are pretty close to the White House. Do you 
mean to say that, if this other thing hadn’t happened, the President 
wouldn’t have signed that bill ? 

Mr. Kuykenpba... | 

The CuarrmMan. Of course he would have signed it. He approved 
every line of it. 

Senator Purrett. He was speaking about new legislation. He 
said 











The CuatrmMan. He had to say something after he vetoed it. He 
couldn’t just say nothing. 

Senator Purret.. I frankly cannot attempt to speak for the Presi- 
dent. His words speak for themselves. 
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The Cuatrman. Yes; and he spoke. He was for the bill. 
Senator Bricker. He said he was for the objectives of the bill. 
Senator Purrety. He was for the objectives of the bill. 

The Cuarmman. That is the way it was written. 

Senator Lauscue. Quote, as nearly as you can, this talk that you 
had on the telephone with Mr. Morgan. 

Mr. KuyKenpbau. He said not to make anything public because it 
might not happen, but that the administration was thinking about 
offering a gas bill for introduction during this session. That was the 
second year of the 84th Congress. And it would be appreciated if I 
would see if I could draft one that would meet the requirements of 
the President’s veto message. 

Senator Purret.. If the requirements of the veto message are only 
this extracurricular activity that was suggested by the chairman, then 
you didn’t have to write any bill, just reintroduce the same bill. 

The Cuatrman. That’s right. And the President would have 
signed that bill. 

Senator Purreit.. But he asked you to write a bill that would have 
conformed to the request in his veto message. Is that correct? 

Mr. Kuyxenpatt. Yes. That request was the additional consumer 
protection that he referred to in his veto message. 

The CuHarrman. You have finished with that phase of it and you 
are up to page 14. This has become so interesting that time has 
passed very quickly. 

We will recess until 2 o’clock. 

(Thereupon, at 12:40 p. m., the committee was recessed, to recon- 


vene at 2 p. m., this day.) 


AFTERNOON SESSION 


The CuatrrmMan. The committee will be in order. 


STATEMENT OF JEROME K. KUYKENDALL, NOMINEE FOR MEMBER- 
SHIP ON THE FEDERAL POWER COMMISSION FOR THE TERM 
EXPIRING ON JUNE 22, 1962—Resumed 


Mr. Kuyxenpatu. During the noon recess, Senator, I obtained 
copies of the transcript before the House Commerce Committee that 
you asked for, pages 269 and 270. 

The Cuarrman. That will go in the record of the morning session 
as indicated. 

Mr. Kuyxenpatt. I also have copies of the letter dated August 20 
from the Atomic Energy Commission, addressed to me, and a letter 
dated August 26, from the Federal Power Commission to AEC, signed 
by Acting Chairman S. L. Digby, and a letter dated September 20, 
addressed to me from the Atomic Energy Commission, and a letter 
dated September 30 from me to the Commission. 

The Cuatrman. Those will also go in the record at the place indi- 
cated. 

Mr. Kuykenpatt. I also have some information concerning a ques- 
tion Senator Lausche asked about. 

The CuatrrmMan. We can wait until he comes and then we can break 
in for that information. 
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Mr. Kuyxenpatt, On Hells Canyon I have not endeavered to 
answer everything that has been said, although I have answered most 
of it here. I would want to point out that I didn’t deem it necessary 
to answer everything because some of them were accusations of impro- 
priety in the legal aspects of the matter. We all know the court found 
nothing wrong with our decision from the legal standpoimt and I 
didn’t bother to touch on all those. 

The CuHarrman. I would like to ask this question for the record. 
I asked it on the floor during the recent Hells Canyon debate. There 
was some question. I would like to get your interpretation. 

As I recall the court decision on Hells Canyon, it was based upon 
the authority of the Commission to issue a license. Is that correct? 

Mr. Kuykenpatu. That is part of it; yes. 

The Cuairman. What is the other part, so we will have that. 

Mr. Kuykenpa.u. It would be difficult to repeat everthing that is 
in the Commission, in the opinion. 

The Cuairman. Is the opinion long? 

Mr. Kuyxenpatt. Not too long. I think I have a copy of it here. 

The CuarrMan. Let’s put that in the record because there was some 
discussion of it on the floor. 

Mr. Kuykenpa.. Here is the opinion of the United States circuit 
court of appeals in that case. 

The Cuarrman. Our discussion was with regard to the Supreme 
Court. 

Mr. KuyKxenpauu. The Supreme Court simply denied certiorari. 

The Cuatrman. On the circuit court of appeals’ ruling? 

Senator Scnorrre.. That’s right. 

The CuarrMan. This will go in the record. 

(The document follows :) 


UNITED STATES COURT oF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Nos. 12,988 and 13,160 


NATIONAL HELLS CANYON ASSOCIATION, INC., ET AL, PETITIONERS V. FEDERAL POWER 
COMMISSION, RESPONDENT, IDAHO POWER COMPANY, INTERVENOR 


ON REVIEW OF ORCERS OF THE FEDERAL POWER COMMISSION 
(Decided October 9, 1956) 


Mrs. Evelyn N. Cooper and Mr. Lucien Hilmer, for petitioners. 

Mr. John C. Mason, Assistant General Counsel, Federal Power Commission, 
with whom Messrs. Willard W. Gatchell, General Counsel, Federal Power Com- 
mission, and Joseph B. Hobbs, Attorney, Federal Power Commission, were on 
the brief, for respondent. 

Mr. R. P. Parry, with whom Messrs. Clifford EB. Fiw and A. C. Inman were on 
the brief, for intervenor. 

Before WILBUR K. MILLER, WASHINGTON and DANAHER, Circuit Judges. 

WILpur K. MILLER, Cireuit Judge: These petitions for review, which were 
consolidated for hearing and decision, attack two orders of the Federal Power 
Commission. The first and more important of the orders,’ issued August 4, 1955, 
granted to Idaho Power Company a license to construct, maintain and operate 
on the Hells Canyon reach of the Snake River in Idaho and Oregon, which extends 
approximately 100 miles downstream from Weiser, Idaho, three water power 
developments known as Brownlee, Oxbow and low Hells Canyon. 


1The second order, issued November 3, 1955, merely approved revised exhibits showing 
the basic project designs for the three-dam proposal, which were filed by the Power Com- 


pany pursuant to a requirement of the licensing order. Our ruling on the licensing 
order will govern this one also. 
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The petitioners for review are eight Public Utility Districts of certain counties 
in Washington, the National Rural Electric Cooperative Association and National 
Hells Canyon Association, Inc. They were not themselves applicants for the 
license but intervened in the proceeding before the Commission and opposed the 
grant to Idaho Power Company * on the ground that it was the duty of the Com- 
mission under § 7 (b) of the Federal Power Act to decide that the United States 
itself should undertake the development and to recommend that Congress pro- 
vide for governmental construction of a single high dam in Hells Canyon, such as 
had been suggested several years before by the Army Corps of Engineers and 
by the Reclamation Bureau of the Department of the Interior; and on the fur- 
ther ground that the three-dam plan proposed by Idaho Power was not, within 
the meaning of § 10 (a) of the Act, “best adapted to a comprehensive plan” for 
devéloping the water resources of the Hells Canyon reach for public purposes. 

' Having failed to persuade the Federal Power Commission to adopt their views, 
the petitioners ask us to set aside the grant to Idaho Power Company because, 
as they say, the Commission arbitrarily violated § 7 (b) of the Federal Power 
Act * by failing and refusing (a) to conclude that the development of the water 
resources involved should be undertaken by the United States, and (b) to 
“cause to be made such examinations, surveys, reports, plans, and estimates of 
the cost of the proposed development as it may find necessary,” and to “submit 
its findings to Congress with such recommendations as it may find appropriate 
concerning such development.” The petitioners contend not only that the Com- 
mission had no choice but to decide for federal development, but also that 
it was bound to recommend that it be accomplished by the construction of the 
one high dam which had been suggested by the other two federal agencies. 
Had the Commission’s judgment been that the Government should undertake the 
development—as the petitioners say it should have been—it would have been 
required by § 7 (b) to withhold approval of Idaho Power's applications for at 
least two years. Federal Power Act, § 4 (a). 

Petitioners further assail the grant to Idaho Power on the ground that in 
making it the Commission arbitrarily violated § 10 (a) of the Act® in finding 
the applicant’s three-dam proposal to be “best adapted to a comprehensive plan” 
for developing the water resources of the Hells Canyon reach for public pur- 
poses. The suggested federal high dam is “best adapted,” they say, for those 
purposes. 

We observe that the admonitions to the Commission contained in § 7 (b) become 
effective only when “in the judgment of the Commission” the development should 
be undertaken by the Government. In like manner, § 10 (a) provides that any 
license issued shall be on condition that the project adopted shall be such as “in 
the judgment of the Commission” will be best adapted to a comprehensive plan 
for developing the water resources for beneficial public uses. The recurrence 
of the quoted phrase emphasizes the broad discretion as to these technical 
matters which Congress has committed to the Commission. “Judgment upon 
these conflicting engineering and economic issues is precisely that which the 
Commission exists to determine,” said the Supreme Court in the Roanoke Rapids 
case,® “so long as it cannot be said-* * * that the judgment which it exercised 
had no basis in evidence and so was devoid of reason.” 


2 The latter was organized in 1953 by certain farm and labor organizations, public power 
associations ‘and rural electric cooperatives, for the purpose of opposing Idaho Power's 
application and advocating federal development instead. 

%’The State of Washington intervened and actively opposed the recommendation of a 
governmental high dam. 

*Section 7 (b) of the Act—41 Stat. 1067, as amended, 49 Stat. 842, 16 U. 8S. C. § 800 
(b)—is as follows: 

“(b) Whenever, in the judgment of the Commission, the development of any water 
resources for public purposes should be undertaken by the United States itself, the Com- 
mission shall not approve any application for any project affecting such development, but 
‘shall cause to be made such examinations, surveys, reports, plans, and estimates of the 
cost of the proposed development as it may find necessary, and shall submit its findings to 
Congress with such recommendations as it may find appropriate concerning such develop- 
ment.” 

5 Section 10 (a) of the Act—41 Stat. 1068, as amended, 49 Stat. 842, 16 U. S. C. § 803 
(a)—provides : 

“(a) That the project adopted, including the maps, plans, and specifications, shall be 
such as in the judgment of the Commission will be best adapted to a comprehensive plan 
for improving or developing a waterway or waterways for the use or benefit of interstate 
or foreign commerce, for the improvement and utilization of water-power development, 
‘and for other beneficial public uses, including recreational purposes; and if necessary in 
order to secure such plan the Commission shall have authority to require the modification of 
any project/and of the plans and. specifications of the project works before approval.” 
éChapman y. Federal Power Commission, 345 U. S. 153, 171 (1953). 
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©? Accordingly, our review of the Commission’s orders in these cases is quite 
Jimited. in' scope. When we have determined whether the agency violated con- 
stitutional or statutory provisions, and whether ‘its ‘decision -had ‘a’ substantial 
basis in the evidence considered in its entirety, we are done. 

Although Idaho Power Company was the only applicant for a license to 
develop the water resources of the Hells Canyon reach, the Commission con- 
ducted what was in effect an adversary hearing for the purpose of comparing 
the privately proposed three-dam plan with the single high dam installation 
which had been suggested. The hearing lasted a year or more. Many experts 
testified as to the engineering and: economic aspects of the two plans and a 
great mass of proof was received. A comprehensive, carefully considered pro- 
‘posed decision was filed by the presiding examiner, after which the Commis- 
sion handed: down a lengthy opinion which contained more than fifty greatly 
detailed findings of fact upon which the ultimate decision to grant the license was 
based. 

The Commission found that the three dams—Brownlee, Oxbow, and low Hells 
Janyon—will develop the 602 feet of head in the Snake River’s Hells Canyon 
reach. Brownlee will have a maximum head of 277 feet, usable storage of 
1,000,000 acre-feet, and an initial installation of 360,400 kilowatts with provision 
for an additional 180,200 kilowatts. Oxbow will have a head of 117 feet, usable 
pondage of 6,200 acre-feet, and an initial installation of 151,000 kilowatts with 
provision for an additional 75,500 kilowatts. Low Hells Canyon will have a 
head of 208 feet, usable pondage of 11,200 acre-feet, and an initial installation 
of 272,000 kilowatts with provision for an additional 136,000 kilowatts. 

The high concrete arch dam suggested for federal construction also would 
develop the 602 feet of head. There would be eight 100,000-kilowatt generating 
units initially with provision for one additional 100,000-kilowatt. generating unit, 
a total storage capacity of 4,400,000 acre-feet of which 3,880,000 acre-feet would 
be active storage, a spillway with a capacity of 300,000 cubic feet per second, 
and an operating head at the power plant varying from a maximum head of 
602 feet to a design head of 475 feet and thence to a minimum head of 313 feet. 

The Commission received evidence as to the cost of both plans. Estimates 
.of the cost of such large installations are of course elaborate and complicated. 
It is sufficient for present purposes to summarize by saying the three-dam de- 
velopment will probably cost about $175,000,000, while the high dam suggestion 
would probably run to something more than twice that sum. 

In order to decide, as required by §7 (b), whether, in its judgment, the 
deyelopment should be undertaken by the United States, the Commission com- 
pared the evidence as to the public purposes which would be achieved by the 
three-dam installation privately proposed, and by the suggested federal high 
dam advocated by the petitioners. It concluded that “the public purposes such 
as flood control, navigation and recreation could be effectuated to about the same 
extent under either plan of development.” This left for consideration and 

-comparison the production of power. 

The Commission regarded it as essential, in deciding between the two plans 
as to power production, to compare the economics of the proposals, since power 
benefits constitute about 85 percent of the total benefits to be derived under 
either plan. It therefore made the comparison, discussed it at some length in its 
-opinion, and reached this conclusion: 

“After full consideration of the comparative economics of the power features 
of the one-dam and the three-dam plans as presented by the evidence of record 
and as analyzed in the several briefs filed herein we conclude that, assuming 
financing, construction and operation of both plans by the same entity, the ratio 
of power benefits to power costs of the three-dam plan is greater than that for 
the one-dam plan, and although the high Hells Canyon Project would produce a 
greater amount of power than the three-dam plan, the additional amount of 
power that could be produced by the high Hells Canyon Project would have a 
benefit-cost ratio of about one to one. Consequently the power features of the 
one-dam plan have no clear economic advantage over those of the three-dam 
plan.” 

It is contended the Commission erred in comparing, for §7 (b) purposes, the 
two plans as though they were to be undertaken by the same entity. It is 
insisted that the two proposals should be compared on the basis of private 
construction of the three-dam installation and federal construction of the one 
high dam, from which it would follow that the power from the latter could be 
marketed at a much lower cost due to the Government’s superior credit and 
its freedom from taxation. If this were the criterion under §7 (b), federal 
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development would invariably be preferable and the Commission’s authority to 
issue licenses to private applicants could never be exercised without first recom- 
mending the proposals for federal construction and waiting for two years to see 
whether Congress would authorize the work. This would seem contrary to 
legislative intent, as §7 (b) requires the Commission to recommend federal 
development only when “in the judgment of the Commission” the work should 
be undertaken by the United States itself. The italicized phrase is read out 
of the statute if the Commission must recommend every development for federal 
construction simply because the United States has better credit than any 
private applicant and is free from taxation. 

Finally, the Commission’s opinion announced that “it is our judgment that the 
United States itself should not undertake the development of the water resources 
of the Hells Canyon reach of the Snake River for public purposes.’ From the 
foregoing, it appears the judgment was reached by comparing the physical aspects 
and results of the two plans, with reliance also on economic features. 

Another consideration influenced the decision of the Commission: the little 
likelihood that federal development would be authorized in the foreseeable 
future. “Particularly relevant in this regard,” said the Supreme Court in the 
Roanoke Rapids case, “is the estimate that public development at this site 
would not.in the normal course be undertaken for many years.” 

That this was the case was apparent to the Commission from the legislative 
history of the suggested federal high dam. In February 1950, the Army and 
the Interior Department submitted to Congress their suggestions for federal 
development of water resources in the Columbia and its tributaries, including 
the Hells Canyon high dam on the Snake River. The suggestions were in such 
great detail as to fill 10 volumes, and included financial studies, maps. plans, 
and drawings. Following these filings, several bills to authorize Hells Canyon 
and other projects were introduced in the 8lst Congress. During debate 
in April 1950, amendments to authorize a federal dam at Hells Canyon, alone 
and in combination with other projects, were tabled. in the 82nd, 82rd. 
and &4th Congresses the high dam proposal was pressed upon Congress but 
met a Similar fate. Although the legislators have been aware of the fact 
that Idaho Power Company had applied to the Commission for a license to develop 
the Hells Canyon water resources, they have consistently refused to approve, 
adopt, or authorize federal construction of the suggested high dam or any other 
projects, and so have not preempted the Hells Canyon reach of the river for 
governmental development.® 

The thoughtful comments of the trial examiner on this subject seem par- 
ticularly apt: 

“Some of the interveners in this matter seemingly have the idea that all 
that would be needed to assure the authorization and appropriation for the 
high dam project by Congress would be for the Commission to reject the appli- 
cations herein in their entirety and take appropriate action under section 7 (b). 
While the Congress might be expected to give consideration to such a recom- 
mendation. It is doubtful in the circumstances—where Congress has been 
giving consideration to development of the Middle Snake River for a number 
of years—that any expression by this Commission on the subject would have 
any appreciable effect. 

“T conclude that, on the basis of facts before me, including the legislative 
history of the various Hells Canyon bills which have been heretofore presented 
to the Congress without success, the likelihood of the authorization of and ap- 
propriation for an undertaking of the size involved in the High Dam Project 
is so remote as to make a recommendation to Congress under Section 7 (b) 
that such a dam be undertaken by the United States a completely useless ac- 
tion. Such action, which in these circumstances could not be expected to 
produce more results than any of the bills which have been introduced ard 
sponsored in the past by the Secretary of the Interior and various energetic 
legislators, would serve only to freeze the Middle Snake River for hydroelec- 
tric development for an indeterminate period in the future. Just as the Ex- 
aminer and Commission in the Roanoke Rapids case were convinced of the 





7Chapman v. Federal Power Commission, 345 U. 8. at 169. 

8 Section 14 of the Federal Power Act, 16 U. 8. C. § 807, protects the public interest, in 
case Congress hereafter decides it is desirable for the Government to own and operate 
Idaho Power’s installations, by providing 

. That the right of the United States ... to take over, maintain, and operate 
any, project licensed under this Act at anv time by condemnation proceedings upon pay- 
ment of just compensation is hereby expressly reserved.” 
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meed to harness the waters of the Roanoke River at earliest practicable date, I 
am convinced that the non-utilization of water resources could be in some 
circumstances just as shortsighted as less than maximum development. Keep- 
ing the consumer in mind—if the denial of all of the applications herein would 
have only the practical result of driving the Idaho Power Company to a steam- 
electric program at a much higher cost and with resultant increases in rates 
for power—I am doubtful that such action would be in the public interest. 
Only if such denial were to pave the way for lower cost power for those con- 
sumers would I believe such a denial would be in the public interest. I 
do not feel that it would be in the public interest for the Commission to take 
any steps the practical effect of which would be to delay indefinitely the use 
of these waters for power purposes and for the other purposes that would be 
served by the development of the water resources.” 

In sum, the Commission concluded that neither plan was more comprehensive 
than the other in the public purposes to be served; and that the fact that the 
single high dam would produce these public benefits in somewhat greater quan- 
ity than would the private proposal did not justify the formation of a judg- 
ment that the United States should undertake the former, in view of is greater 
cost and the improbability of its early authorization. Thus the Commission 
chose between a $400,000,000-plan, which nobody was offering to undertake, 
and another comprehensive development for which private capital in the sum 
of $175,000,000 is immediately available, so construction can begin at ence. In 
fact it is probable that construction has already begun, as the Supreme Court 
within recent weeks denied our petitioners’ application for a stay pending judi- 
-cidl review. 

In the circumstances which appear here, we think it appropriate to adopt 
the language of the Supreme Court in the Roanoke Rapids case: 

{Wile do not find merit in the contention that the Commission was 
required by § 7 (b) of the Federal Power Act to recommend publie construc- 
tion of the project. ... Petitioners in effect ask us to tell the Commission 
what it thought—to say to the Commission that it was its judgment that [Hells 
Canyon] ... should be built by the Government. ... Primary responsi- 
bility for the enforcement of the provisions of § 7 (b) must remain with the 
Commission; we cannot infer a judgment of the Commission; we cannot infer 
a judgment of the Commission that it never expressed and now specifically 
disa vows.” 

Having decided not to recommend Government construction of the expensive 
high dam, the Commission carefully considered the Idaho Power three-dam 
proposal and found as a fact that, within the meaning of § 10 (a), it “is best 
adapted to a comprehensive plan for improving or developing a waterway... 
for the use or benefit of interstate or foreign commerce, for the improvement and 
utilization of water-power development, and for other beneficial public uses, 
including recreational purposes.” This finding is attacked by the petitioners, 
as we have said. Though the Commission, under §7 (b), had rejected the 
suggested federal high dam, they insist it should be considered under § 10 (a) 
as “best adapted to a comprehensive plan” ete. They say, “The Commission 
unlawfully disregards the Main Control Plan of the Federal comprehensive 
plan as the standard of judgment under § 10 (a).” Thus they seem to regard 
the high dam suggestion as a federally adopted comprehensive plan which binds 
the Commission to hold it is “best adapted” for the purpose of § 10 (a), although 
as we have seen it has not been authorized, adopted or even approved by Congress 
after more than six years of consideration. 

The petitioners speak of the statutory word “comprehensive” as being a 
superlative and argue that the high dam suggestion must be considered the 
“comprehensive” plan because it would produce public benefits in greater measure 
albeit at tremendously greater cost. The word “comprehensive” is not superla- 
tive in significance. We have already seen that the three-dam proposal and the 
single high dam suggestion are equaliy comprehensive as to the achievement of 
public purposes. 

But aside from that, we seriously doubt whether § 10 (a), which attaches 
conditions to the issuance of a license under § 4 (e), was intended by Congress 
to require the Commission to compare a suggested but rejected federal plan with 
pending private proposals, to see which is “best adapted to a comprehensive 
plan” of development. Such a comparison is made under § 7 (b) when the 
Commission decides whether in its judgment the United States should under- 


® Chapman vy. Federal Power Commission, 345 U. S. at 172-3. 
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take the construction and in doing so of course employs standards which include 
those set out in §10 (a). The Act must be read and applied as a whole. 

We have seen that §10 (a) has to do with licenses issued under §4 (e) 
and prescribes conditions to which they must be subject. It comes into play 
only after the Commission has decided against federal construction and so 
has turned to the consideration of applications for licenses therefor under § 4 (e). 
We do not agree that a suggested plan of federal development, which has been 
rejected by the Commission under §7 (b), must be used by it as the standard 
of judgment under § 10 (a). 

The purpose of that section is to insure that a private proposal be not licensed 
unless it is “best adapted”’ etc. The word “best” is of course superlative and 
suggests comparison of two or more applications for licenses under §4 (e). 
But when, as here, the suggested federal development has been rejected and there 
is only one private proposal for consideration, § 10 (a) can only mean that it 
shall not be licensed unless it is found, in the judgment of the Commission, to 
be well adapted to a comprehensive plan for the development of the water 
resources. 

If it should still be argued, however, that in forming its judgment under 
§ 10 (a) the Commission must reject a private proposal which is presently 
available and which is well adapted to a comprehensive plan merely because 
a suggested federal plan, which it has already justifiably refused to recom- 
mend, is said to be better adapted to a comprehensive plan, the considerations 
which moved its §7 (b) decision again become important. In that event, the 
practical economic aspects of the two plans and the prospect of immediate con- 
struction become large factors in the process of deciding which is “better 
adapted.” Again, we cannot substitute our judgment for that of the Com- 
mission concerning the technical questions which were before it. 

The Commission did not act hastily in this matter. Idaho Power’s first appli- 
cation was filed in 1950 and the others in 1953. And it was not until 1955 
that the project was licensed, after the mature consideration we have described. 
We are not willing to accept the petitioners’ characterization of the Commis- 
sion’s action as ‘administrative lawlessness.” On the record before us, it may 
be the Commission could properly have concluded that the high dam project was 
appropriate for federal development. But the decision was for the Commission, 
not for us. Our task is to say whether the Commission was under a duty, in 
applying the law to the facts of records, to reach that conclusion instead of the 
one it did reach. Clearly we cannot so hold. 

Other contentions of the petitioners, such as that the licensing order violates 
§ 13 of the Act, which limits to four years the time within which licensed con- 
struction must be completed, have been considered but are regarded as insub- 
stantial. We find no instance in which the Commission went beyond the confines 
of the Constitution or the governing statute; and we think that on the whole 
record “it eannot be said ... that the judgment which is exercised had no 
basis in evidence and so was devoid of reason.” ” 

Affirmed. 


Mr. Kuyxenpatu. Senator Morse has echoed a charge previously 
made against me that I refused to tell a House subcommittee of the 
Select Committee on Small Business that the Commission had arrived 
at a decision in the Hells Canyon case, although the opinion, findings, 
and order had not yet been issued. I have alr eady testified fully about 
this matter before Senator Kefauver’s Subcommittee on Antitrust and 
Monopoly. 

The essence of Senator Morse’s charge, as I understand it, is that I 
refused to leak to the House subcommittee what the Commission was 
going to do. There was no leak, however, and consequently no one 
had an opportunity to take improper advantage of the fact that Idaho 
Power Co.’s stock rose 10 percent in the market within 24 hours after 
the decision was issued. 

There was, as Senator Morse states, a week’s interval between the 
time the Commission approved its opinion and the day it was issued. 








10 Chapman v. Federal Power Commission, 345 U. 8. at 171. 
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The reason for this interval was not unusual and was explained fully 
to Senator Kefauver’s subcommittee. I will repeat the facts. 

On July 27, 1955, the Commission arrived at and agreed on the 
opinion, findings, and order. We had had numerous rough drafts 
and had made deletions, alterations, and interlineations on the last 
draft, which was finally approved. We had had one of our lawyers 
assisting us in this work. When the final draft was approved, he was 
instructed to supervise the cutting of stencils, and to work with only 
one stenographer and in a private room, so as to minimize, so far as 
possible, the chance of a leak. 

This was done. There are many figures in the opinion, findings, 
and order, which had particularly to be checked for correctness. A 
weekend intervened between the time of adoption and issuance. 

The staff lawyer who did this work was present at the recent hear- 
ing before Senator Kefauver where this matter was discussed. He has 
been an employee of FPC since 1934. He verified completely the facts 
as I have related them and stated unequivocally that there had been 
no unnecessary delay. 

Tn his statement to this committee, Senator Morse said: 

The FPC, after resolving all of the doubts in favor of the 3-dam plan and 
licensing the 3-dam project, turned around and on page 20 of the decision 
tated : 

: “* * * Tf a sufficient load does not develop to justify construction of low 
Hells Canyon within the time limits imposed in the license, the Commission may 
either extend the time for construction or terminate the license for that project 
whichever is in the public interest at the time the matter is under consideration.” 
In effect, the FPC removed the third dam from the three-dam project. Poor 


as the 3-dam plan is in comparison with the high dam, can you imagine how 
poor a showing a 2-dam project would make. 


The Senator makes the further statement: 


I submit that the evidence is clear on the fact of the decision that the Com- 
mission, under Chairman Kuykendall, used the three-dam plan for comparison 
only to achieve an appearance of plausibility, but in effect relieved the company 
of the burden of building the third dam for whose expensive power there is 
little or no expectation of a market. 


This claim that the Commission in effect removed the third dam 
from the three-dam project is not supported by the Commission’s 
decision as claimed by the Senator. 

The record completely refutes the statement that there is little or no 
expectation of a market for the output of the third dam. On the 
contrary the Commission found, finding No. 32: 

(32) The total dependable capacity of 767,000 kilowatts that would be pro- 
vided at the Brownlee, Oxbow, and low Hells Canyon developments would be 
fully utilized in the applicant’s own system by about the year 1975 and in 
the Northwest area about as soon as it could be developed if indicated arrange- 
ments with other systems can be firmed up. 

The evidence in support of this finding is uncontradicted on the 
record. 

In 1952 the annual peak load of the Idaho Power Co. system was 
319,000 kilowatts. During the period 1952 through 1975 the average 
annual peak load growth is estimated to be 30,350 kilowatts, or a total 
load growth of 698,000 kilowatts during that period. Thus, it is 
estimated that by 1975 the annual peak load will be 1,017,000 kilowatts. 

The dependable capacity of existing power supply which will be 
available to the company in the future is 360,000 kilowatts. The 3-dam 
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project, if constructed as authorized by the Commission, will add a 
total of 767,000 kilowatts of dependable capacity, thus giving the com- 
pany a total dependable supply of 1,127,000 kilowatts. 

When required system reserve capacity is taken into account it is ap- 
parent that the company’s system would utilize the output of the three 
»roposed developments in the Hells Canyon reach of the Snake River 

y the year 1975, unless it can obtain the necessary power from other 
sources. Applicant has contracted for summer energy from the system 
of Utah Power & Light Co. for the years 1955 through 1958. This 
ioe is available to the applicant for the reason that Utah Power & 

aght Co. advanced its own steam-electric capacity construction sched- 
ule by 2 years in order to supply power to applicant during the interim 
period required for the construction of 1 or more of the 3 developments 
involved in this proceeding. 

With respect to the possibility of selling power developed by the low 
Hells Canyon development prior to 1975 to other systems in the 
Pacific Northwest, the record shows that estimated power require- 
ments of the area served by the Pacific Northwest power pool will ex- 
ceed the supply by about 1962. Applicant’s system is interconnected 
with this pool. 

The Commission found in our decision, page 20: 

As a practical matter Brownell and Oxbow are definitely needed within the 
near future to supply applicant’s own needs, and if a sufficient load does not 
develop to justify construction of low Hells Canyon within the time limits im- 
posed in the license, the Commission may either extend the time for con- 
struction or terminate the license for the project whichever is in the public 
interest at the time the matter is under consideration. 

The Commission is here making no acknowledgement that the low 
Hells Canyon Dam may not be built although it is referring to the 
authority set forth in section 13 of the act to extend the time limits 
for construcion of project work. Everything said there is within the 
provisions of section 13. It may happen that none of these project 
works will be built within the time limits ag in the license. If 
not, then the time may be extended or the license therefor may be 
terminated as provided by section 13, which reads as follows: 

Section 18 provides: 

That the licensee shall commence the construction of the project works with- 
in the time fixed in the license, which shall not be more than 2 years from the 
date thereof, shall thereafter in good faith and with due diligence prosecute 
such construction, and shall within the time fixed in the license complete and 
put into operation such part of the ultimate development as the Commission 
shall deem necessary to supply the reasonable needs of the then available 
market, and shall from time to time thereafter construct such portion of the 
balance of such development as the Commission may direct, so as to supply 
adequately the reasonable market demands until such development shall have 
been completed. The periods for the commencement of construction may be 
extended once, but not longer than 2 additional years, and the period for the 
completion of construction carried on in good faith and with reasonable diligence 
may be extended by the Commission when not incompatible with the public 
interests. In case the licensee shall not commence actual construction of the 
project works, or of any specified part thereof, within the time prescribed in 
the license or as extended by the Commission, then, after due notice given, the 
license shall, as to such project works or part thereof, be terminated upon writ- 
ten order of the Commission. In case the construction of the project works, 
or of any specified part thereof, have been begun but not completed within 
the time prescribed in the license, or as extended by the Commission, then the 
Attorney General, upon request of the Commission, shall institute proceedings 
in equity in the district court of the United States for the district in which any 
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part of the project is situated for the revocation of said license, the sale of the 
works constructed, and such other equitable relief as the case may demand, as 
provided for in section 26 hereof. 

Here we have the time schedule which the license required for con- 
struction. Actually, those dates of commencement, shown in the 
middle column, actually have been earlier. At least it has been 
for Brownlee. But the time within which to complete, the third 
column, is what the license required. 

License requires construction as follows: 





Development Commence Complete in ~ 
by— 


a ia ltl ee esiara aida ibe mceemmniaan ..-..-} July 31,1956 | 36 months. 
I is falat cc kor wiapia big anes agliocs Wein reeaen age yet da caeeoe July 31,1959 | 24 months. 
Low Hells Canyon panne et ees July 31,1961 | 36 months. 


1 Periods specified for completion run from date actual construction is started. 


Senator Scnorpret. The third column, where it is supposed to be 
completed, that is the period of time that the present license provides 
for; is that right? 

Mr. Kuyxenpatu. Yes. That lapse of time, from the date of com- 
mencement of construction. 

Senator ScHorrren. Actual commencement of construction on each 
of these projects ? 

Mr. KuyKenpbatu. Yes, sir. 

Senator Morse also stated: 

Even FPC did not claim the latter three dams altogether totaled the benefits 
of the high dam. But, even to come close, for purposes of argument, the three 
dams were needed. That is why the comparison is always between the three 
company dams and the high dam. The FPC practically ignored the high dam’s 


downstream power benefits in its decision and excluded them from its press 
release. * * * (See, e. g., pp. 16-17 of FPC decision. ) 


It is clear from page 16 of the Commission’s decision that down- 
stream power benefits were taken into account as is shown by the use 
of the language, “power costs and power values attributable to each 
plan.” All comparisons were made on the assumption that both plans 
would be operated as part of the Federal system in the Pacific North- 
west. 

In addition, the faacts as presented by interveners, the staff, and 
the applicant related not only to power output at the site of the high 
dam or the three dams, but also included estimates of the output at 
downstream plans which woutld result from the storage ot be pro- 
vided in the Hells Canyon reach of the Snake River. In addition, 
the Commission’s finding No. 18—FPC order issuing license, page 6— 
which concluded with the statement that— 

Consequently, the power features of the 1-dam plan have no clear economic 
advantage over those of the 3-dam plan— 

is based on estimates of the power output both at site and at down- 
stream plants under the 1-dam plan as well as the 3-dam plan. 

That the Commission fully considered downstream benefits is shown 
by its discussion of the factors taken into consideration in arriving 
at the output of the two alternative plans, where the Commission 
stated specifically that one of the factors is the number of down- 
stream plants in operation and the volume of storage available. 
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Senator Neuberger has alleged that the FPC relied on its political 
judgment, that Congress would not authorize the high dam. This is 
not so. While it is true that the examiner made such a statement, 
the Commission did not. The examiner’s decision is no part of the 
Commission’s decision. The Commission’s decision stands on its own 
feet, and in numerous ways it is different from the examiner’s decision, 

In my discussion of these matters pertaining to Hells Canyon, 
I have limited myself to points raised by my critics. 

The Cuatrman. One point there. In the beginning, when you talk 
about the day of the decision, which is the 27th, did the Commission 
decide the Hells Canyon Dam on the 27th? 

Mr. Kuykenpat.. I believe that was the date. 

The Cuarrman. Of July? 

Mr. KuyxKenpatu. Yes. 

The CuarrmMan. There is some testimony here that on the following 
day you testified in front of a House committee and said—TI believe 
you said, we have the matter—that the matter was still under con- 
sideration. 

Mr. Kuykenpat.. I believe the words I used were, “The matter is 
pending.” 

The Cuatrman. What do you have to say about that when you had 
made the decision the day before ? 

Mr. Kuyxenpatu. When this criticism was first voiced, I checked 
with our General Counsel as to whether I had spoken accurately. He 
advised me that I had. He said the matter was still pending before 
the Commission, and that the Commission decision has no force and 
effect, both under general principles of law and under specific rules 
of the Commission, until the decision is issued. Until it was issued, 
it could have been that the Commission might have decided to make 
some further alteration. We didn’t. But it was pending. That is 
an accurate statement. 

The CrHatrman. I think legally it probably was. Why didn’t you 
tell the House committee that “We made a decision on the matter the 
day before, the matter is now being written up and it is final.” 

Mr. Kuyxenpatt. If I had done ‘that, we would have had almost 
every reporter in town hanging around our place trying to find out 
what the decision was, and I think it might have bred a leak through 
concerted efforts of the press to find out what it was. I responded 
promptly to his questions. My whole objective was not to disclose 
any Commission action until it was taken, and that it should be dis- 
closed in a proper way by issuance of the document. 

The CuHatrman. Members of Congress have a deep interest in this 
matter. We were going home the next day. 

Mr. KuyKenpatu. The decision would have been the same, whether 
it came out the day before it did or the day after. 

The Cuatrman. Didn’t you have reason to believe that the Con- 
gress might have had something to say about it when it came out, if 
they had been in session; Members of the Senate and the House? 

Mr. KuyKkeEnpbatt. I certainly knew it was a controversial subject. 
But that didn’t alter our decision or alter the timing of the issuance 
of it. 

The Cuairman. I am not suggesting that. I am merely posing the 
point of the testimony here that the coincidence of not telling the 
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House committee that the Commission had decided this one the day 
before, and secondly, the timing of the release. 

Mr. Kuykenpatu. It was timed to get out as soon as we could after 
it was prepared under the conditions I emphasized. That is all I can 
say. 1 will repeat that the staff member who did this, and who is no 
appointee of mine, who has been with the Commission since 1934, 
corroborated my testimony absolutely, and I know he would do it 
again if you want to call him up here now. 

The Cuamman. No one is questioning what you say. I am trying 
to find out why this was done in this manner, and why you didn’t say 
to the House committee that the matter was decided on yesterday, 
but that the final opinion wasn’t ready yet. 

Mr. KuykenpDauu. We never tell anyone that we have decided the 
case. We let the document that carries our decision be issued. 

The Cuatrman. Of course, you weren’t telling that it wasn’t 
decided. Idon’t suggest you tell them what you decided. But surely 
you could tell Members of Congress who asked the question whether 
or not the matter had been decided. 

Mr. Kuykenpatu. I don’t think we should. I don’t think a court 
would ever do that. Of course, I realize we are an agency of Congress 
and not a judicial branch. On issuing opinions we function similarly 
to the way a court functions. I am sure the proper way to do it is to 
keep quiet and don’t say anything to sailed until the decision 
is issued. 

The Cuarrman. That is true, normally you would do that; with all 
your decisions you do. But here was a case where Members of Con- 
gress were asking you what was the status. They weren’t asking you 
how you decided the case. No one expects you to reveal that, although 
I think everybody in town knew it. 

Senator Bricker. Any member of the Commission could have 
changed his mind before he signed it. 

The CuHatrman. Yes. I am asking the point. They didn’t ask you 
to say how you had decided the Hells Canyon case, or what decision 
had been made. They asked you what was the status. And you said 
that it is still pending, whereas the day before you had actually made 
a formal decision on Hells Canyon, subject to writing up the report, 
and I guess your signatures, or however you do it down there. 

Mr. KuyKkenpay,. That is true. 

Senator Bricker. In the last two instances where there had been 
leaks the stock market was affected materially by them. I think there 
is some justification for the position taken by the Chairman in that 
case. 

The Cuatrman. The leaks in those cases were as to what they had 
decided. He wasn’t asked to tell what the Commission had decided. 

Senator Purreti. Wasn’t, in fact, the word you used, “pending”? 

Mr. KuyKenbau. Yes. sir. 

Senator Purrett. It hadn’t been finalized. It could have been 
changed. I am not trying to defend the use of the word. I appreciate 
what you said about it, the need for perhaps not revealing it to the 
public because of the effect it might have had on the market or con- 
certed effort to find out what the findings were, but was it not, in fact, 
“Hending” ? 

Mr. Kuykenpatn. Yes. 
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Senator Purrer.. What other word could you have used than 
“pending” ¢ 

Mr. Kuyxenpatu. I don’t know. If I could have anticipated that 
anyone would try to make something improper out of my answer, I 
might have been able to choose other words. But those are the 
words 

The Cuatrman. You don’t have to choose any words, Mr. Chairman. 
All you had to say was that we have come to a decision. No one asked 
you what decision. There wouldn’t be any leaks on market values if 
they didn’t know the decision. All they asked’ was, Had you made a 
decision ? 

You could have said that we decided this. You might have decided 
it the other way as far as they knew. They didn’t ask how you de- 
cided. No one suggested that you tell what you had decided until you 
had formalized whatever your decision was. I can appreciate that 
that might have taken some time to formalize. It is like a congres- 
sional committee. We make decisions here, and then the staff has to 
write up the reports. But once we make it, if anybody asks us, we 
say, “Yes, we have decided that matter.” We don’t tell them how. 

Senator Bricker. About the only thing the witness:could ‘have: said 
was that there was a tentative decision arrived at, to be formalized 
later. 

The Cuarrman. Something of that kind. 

Mr. Kuyxenpatt. I still don’t think that would be wise. That 
would breed inquiry by the press and others. 

The Cuarrman. You don’t have to tell them. They knew you had a 
meeting. They knew Hells Canyon was on the agenda. They would 
inquire, anyway, whether you had come to some conclusion after. You 
didn’t have to tell them what decision you had come to. 

Mr. KuyKxenpaty. They shouldn’t have known, and I doubt if they 
knew. They might have known that we had a meeting, but I don't 
think they knew what was on the agenda. 

The Cuatrman. I am pretty sure the press is a little more alert than 
that. They knew the matter was pending. 

Mr. KuyKenpauu. We had it before us for consideration. 

Senator Bricker. Mr. Chairman, going back to the question that 
was before us just previous to the room recess, I would like this at the 
last of this testimony. 

The Cuatrman. Let me get this out of the way. Here is page 602 of 
the hearings of the House Select Committee on Small Business. Mr. 
MacIntire, on page 602, said to Mr. Kuykendall : 

What is the status of this Hells Canyon prceposal in issue at the Federal Power 
Commission ? 

Mr. KUYKENDALL. The matter is before the Commission now. 
which is correct. 


The hearings are all concluded, and arguments have been held. 

Mr. MacIntyre. How long has it been before the Commission for its considera- 
tion? 

Mr. KUYKENDALL. I don’t recall. 

Mr. ConNOLE. July 6, I believe it was. 

Mr. KUYKENDALL. I believe we had oral argument in that case on July 6. 

Mr. MacIntyre. July 6 of this month? 

Mr. KUYKENDALL. Yes; of this year. 

Mr. MacIntyre. And you are sitting in judgment on this case? 

Mr. KUYKENDALL. That is correct. 
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Mr. MacInryre. You have not recused yourself in any way? 

Mr. KuyKENDALL. I have not what? 

Mr. MacInryeze. Recused or disqualified yourself in any way from participat- 
ing in a decision on it? 

Mr. KUYKENDALL. I know of no reason why I am disqualified. 

Mr. MacIntyre. And how recently have you been considering that matter at 
the Power Commission? 

Mr. KUYKENDALL. We have had it under advisement since July 6, when the 
arguments were concluded. 

Mr. Macintyre, Considering it from day to day? 

Mr. KUYKENDALL. Oh, we don’t meet on it every day. The Commission meets 
and we consider that. We have other matters before us, too. 

Mr. MacIntyre. What was the date of the last meeting at which the Commis- 
sion considered the matter? 

Mr. KuYKENDALL. I don’t think it is proper for me to divulge what the Com- 
mission is doing in consideration of any particular case which is before it, any 
more than a court should divulge those things. 


And then he goes on on some other matters. 

In reading this testimony I point out they weren’t asking you what 
you decided, merely what was the status of the case. 

Mr. Kuyxkenpauu. That is correct. I am sure I was never asked 
what we had decided but I still think I should not have told them that 
we had come to a decision. 

Senator Scuorrre,. Mr. Chairman, I want to say this: I don’t want 
to express judgment on what is on anybody’s mind, but I am as sure as 
2 and 2 add up to 4 that if you as Chairman of that Commission before 
that committee had said, “Yes, we made a decision,” you would have 
been confronted with the question what is that decision. 

The Cuarrman. He wouldn’t have answered it. 

Senator Scuorrren. Absolutely. He would have gotten in the 
same position he is. 

The Cuamman. He could have said it was not formalized, it is not 
written, and will be down in 2 or 3 days. 

Senator Scnorrret. I think he was perfectly proper. 

Have you adhered, Mr. Chairman, to that type of procedure and 
approach on all of these matters? 

Mr. Kuykenpatu. We have, absolutely. And the only exception 
has been in one case that happened since I have been there, and one 
before, where there apparently was a leak and there were reports in 
the press as to what the Commission was going to do. And in those 
‘two cases the Commission, since it was in the press, did issue a state- 
ment saying they had decided the case, and the opinion would be forth- 
coming, decided in a certain way, because it had already been in the 
press. That happened once since I have been here, and in that case 
we followed the precedent that had been established in similar situa- 
tions before I got here. But other than that we never have made de- 
‘cisions announcing we had decided a case. We simply issue our opinion 
and order. 

The Cuarmman. Of course you do. In this case the reason people 
were interested, Members of Congress, including myself, was 
whether you had come to a decision. We were interested in the matter. 
We didn’t ask anybody what you decided. That would come out in 
the written opinion. We would have had something to say about it. 
And we left here under the impression that the Commission still had 
the Hells Canyon ease pending when actually you had decided it. Our 
‘interest was deep in the matter. I am sure that many of us who felt 
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that interest in the Hells:Canyon case, if that decision had come out 
the-day:you made it, we would have stayed in session a little longer 
and discussed the whole thing. 

Mr. KuyKenpa., I will say this, that since that time we have im- 
proved our administrative efficiency. 

The Carman, I didn’t ask you, and you know of my interest im 
the Hells Canyon. And you and I had some conversation in a per- 
sonal way the night Congress adjourned, late the last day or so. It 
wasn’t anything about that. But I didn’t ask you. Here was a con- 
gressional committee that directed the question. 

Mr. KuyKenpa.t. I can only repeat the reason the staff didn’t get 
it out sooner is the reason I have narrated. I have staff corroboration 
for it. I still do not think it was proper or wise to tell anyone that 
we had arrived at a decision. 


Senator Bricker. Is that the decision that later went to the Supreme- 


Court of the United States ? 

Mr. KtyKENDALL. Yes, sir. 

Senator Bricker. And it was sustained ? 

Mr. KuyKENDALL. Yes. 

The Cuarrman. It went to the circuit court of appeals and that 
opinion is in the record. 


Senator Purret.. Between the time that you testified and the time 
that you finalized this report, were there some corrections that were 


made in it? 


Mr. Kuyxenpauu. No; no substantive changes. There was clerical 
work to do, checking the figures in it, and perhaps grammatical 
changes and changes in punctuation, but there were no substantive 


changes made. 

Senator Purteru. I think there is no great purpose served in ap- 
proaching this from the angle of semantics. It would appear that 
when you used the word “pending,” however, that can be interpreted 
as meaning awaiting completion, imminent. I have no idea what you 
had in mind when you used “pending,” but if you used it in that sense 
certainly you were using the word properly. 

The Cuarrman. If the Congressman or if I had asked you the ques- 


tion “Will this decision be out, will the Commission decide it, rather, 
? 3 ’ 


before Congress adjourns,” what would you have answered ? 

Mr. Kuykenpauu. It would have depended on when you asked it. 

The Cuatrman. Suppose I asked it at this time? If I had known 
this, I would have asked you, personally, when I would run into you, 
if you had come to a decision on Hells Canyon. I wouldn’t have asked 
you what decision you came to. I would have asked you whatever 
your decision was, would it be out before Congress adjourns, so that 
we would have time to consider it. Maybe we would have done some- 
thing. Maybe we would have adjourned anyway. But I am sure 


that there were a great many in the United States Senate who would 


have discussed this matter at great length had we known of this. 
Senator Scnorrret. While we are on this I would like to make an 

observation, a personal reference to what happened to the Senator 

from Kansas. I come from a wheat State, a rather large wheat State. 


There were certain rulings that I had every reason to believe were 


going to come out of the Agriculture Department on a determination 
as to what figures they were going to set as the support price. I 
thought with utter candor, for these people who were inquiring, that 
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I would-find out. It was just before the vacation that was taken by 
the Senate aver the Easter recess, as I recall. I called what I con- 
sidered to be a responsible authority in the Agriculture Department. 
He told me that the matter was still for consideration and pending. 

Some of us went home. It came out the next day. I will leave it 
to the judgment of those people down there. Maybe there were some 
things that they finally wanted to finalize, I don’t know. But I can 
readily see where in the course and sequence of things those things 
happen honestly and frankly and forthrightly. And I personally 
cannot, attach the significance to your position that you have taken 
here that some of the witnesses who have appearéd before this com! 
mittee have. 

Senator Bricker. In response to a question by my colleague from 
Ohio as to the power and authority of the President, in writing, 
clause 1, section 2, of the Constitution says: 

He may require the opinion in writing of the principal officer of each of the 
executive departments upon any subject relating to the duties of their respective 
offices. 

These independent boards have been called quasi-judicial and they 
have been called arms of the Congress. They have been called execu- 
tive departments, and administrative boards. I think that would 
clearly give the President the right, if he didn’t have the right under 
the Constitution, to do that, he being the appointing officer and so 
forth. 

If it is not a legal requirement I think it is the duty of an officer to 
respond when he is requested. 

Mr. Kuykenpauu. While we are on that point, in order to keep the 
record as clear as possible, I perhaps should, if I may, refer to a section 
of the Federal Power Act which the General Counsel of the Commis- 
sion showed to me after I inquired of him about that during the recess 
this noon. 

It is section 4-C: 

To cooperate with the executive departments and other agencies of State or 
National Governments in such investigations; and for such purposes the several 
departments and agencies of the National Government are authorized and di- 
rected upon the request of the Commission to furnish such records, papers, and 
information in their possession as may be requested by the Commission, and 
temporarily to detail to the Commission such officers or experts as may be 
necessary in such investigations. 

The Cuamman. That part of the act involves cooperation for in- 
formation. It doesn’t say anything about drawing legislation for 
other departments. It was never intended for that. 

Mr. Kuykenpauu. I think our general counsel thought that cov- 
ered it. Anyway, he tells me that at one time when he was under the 
chairmanship of either Leland Olds or Tom Buchanan, that he worked 
right in the Bureau of the Budget office, assisting in drafting policies 
on water resources dev elopment, and that our staff has at various times 
drafted pieces of legislation for the Bureau of the Budget at their 
request. 

Senator Bricker. That is common practice. We have before us 
now a number of bills from the Interstate Commerce Commission 
which had been drafted by them and submitted to us with their ap- 
proval and request. 

The Cuatrman. There is no argument that the Commission drafts 
legislation at the request of Congress. As a matter of fact, the law 
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one that you shall send legislative recommendations to Congress. 
ut there is nothing in it that you should draft bills or carry out 
Executive orders. I can’t see that either in the Constitution or the 
Federal Power Act. 

Mr. KuyKenpatt. It is a legal point. 

The Cmarman. It doesn’t say you shouldn’t do it. 

Senator Bricker. I don’t want to differ with the chairman, but I 
think it has legal implications, that they must do it if the President 


asks for it. 


THE ACCUSATION THAT I AM NOT IN SYMPATHY WITH THE NATURAL GAS 
ACT AS IT NOW IS, AND AM NOT ENFORCING IT 


Mr. Kuykenpau. No evidence has been submitted to support this 
charge. The conclusion simply is drawn that, since the Commission 
has supported proposed legislation to change the method of regulating 
producers of natural gas, it is not enforcing the law as it now is. Else- 
where in this statement, I deal with the progress the Commission has 
made in regulating the natural gas industry. 

It is the duty of members of regulatory commissions to make recom- 
mendations to Congress concerning pending bills which pertain to 
their powers and duties. Congress is entitled to such advice. In- 
deed, in many cases, it would be difficult, if not impossible, for Con- 
gress to legislate wisely and soundly without such advice. 

Should a member of a Commission be convicted, or even accused, of 
not enforcing existing law merely because he performs his duty of tell- 
ing Congress what he honestly believes would be an improvement in 
the law ? 

Evidence that I have conscientiously enforced the Natural Gas Act 
as it now is’ and as it applies to producers of natural gas, is available 
from the record of my testimony before the House Committee on In- 
terstate and Foreign Commerce on H. R. 6790, the Harris-O’ Hara bill 
to amend the Natural Gas Act. 

The Cuaimman. In that case you were asked to come up and give 
your opinion, were you not ¢ 

Mr. KuyKenpaLy, Yes. 

The Cuarrman. Were you asked to come up and give your personal 
opinion or the Commission’s opinion ? 

Mr. Kuykenpatu. The Commission’s opinion. 

The Cuamrman. Did the Commission meet on this matter and come 
to a conclusion ? 

Mr. Kuykenpba.u. Yes. 

The Cuatrman. Which was the basis of your testimony ? 

Mr. Kuykenpauu. Yes. We sent a written report as we custom- 
arily do. 

The Cuairman. Was that unanimous in the Commission, or were 
all in agreement with your testimony in favoring the bill? 

Mr. KuyKkenpa... I think that four of us were in complete agree- 
ment. Commissioner Connole filed a separate statement later, and he 
is not in complete agreement. 

The Cuairman. Is it correct that you or the Commission supported 
the absolute exemption of producers in this case? 

Mr. KuykEenpDALL. No, it is not correct. 

The Cuarrman. That is not correct. What was the opinion, as you 
recall, of the Commission on absolute exemption ? 
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heey KuykENDALL. That wasn’t in the—well, I was asked about 
that. 

The Cuarrman. Yes, you were asked about that. 

Mr. Kuykenpa... I testified that 1 did not favor absolute exemp- 
tion of the producers. 

The CHarrman. In your testimony? 

Mr. Kuyxkenpau. Yes. 

‘The CuHarrman. But that was your personal opinion rather than the 
Commission’s opinion ? 

Mr. Kuykenpatu. No; that is the Commission’s opinion, too. 

The Cratmrman. That is the Commission’s opinion ? 

Mr. Kuyxenpa... I did state it as my own opinion. I am sure all 
members of the Commission concur in that. 

The Cuarmman,. That is the Commission’s opinion, too? 

Mr. KuykEnpDaLu. Yes, sir. 

The Cuarrman. Was that the testimony on the House side at that 
time before the Harris-O’Hara bill? 

Mr. Kuyxkenpauu. Yes; that was the testimony this year. 

The CHarrman. This year? 

Mr. Kuykenpauu. Yes, sir. During the course of my testimony 
before that committee—and that refers to the testimony you just in- 
quired about—I quoted from the opinion of Justice Jackson in the ease 
of Colorado Interstate Company v. Federal Power Commission, which 
was decided by the Supreme Court in the fall of 1944. 

I pointed out that Justice Jackson’s opinion ws only a dissenting 
opinion, but represented my philosophy concerning the type of regula- 
tion to be applied to producers of natural gas. 

After I had read the quotation, the following colloquy took place 
between Congressman Macdonald and me, and appears on pages 263, 
264, and 265 of the typewritten transcript 

The Cuarrman. Could I inquire when you came to that philosophy 
of this 1944 decision? Was that prior to coming on the Commission 
or after? 

Mr. KuyKenpauw. Oh, no; I had no philosophy on it when I came 
on the Commission. 

The Cuatrman. Then you acquired this philosophy since you have 
been on the Commission ? 

Mr. Kuykenpatu. And since the Phillips decision, and we have had 
the work of regulating the independent producers. 

The CHarrman. I remember you were asked about this matter when 
you were up the first time for confirmation. I will get the testimony. 
As I reeall it—as a matter of fact, I have it here. 

At that time Senator Tobey was chairman of the committee, and he 
asked you this question: 





The Federal Commission, as you probably are aware, prescribes rates on the 
basis of original cost, less depreciation, plus working capital. Are you in favor 
of that standard? 


And you said: 


Yes, Iam, Senator Tobey ; we use the same formula in the State of Washington, 

Senator Torry. That was my next question. Does the State of Washington 
use the original cost theory of regulation? 

Mr. KUYKENDALL. I want to say that I would not be adverse to listening to a 
contention of some kind of a different formula, but we have found that formula 
very satisfactory in the State of Washington. 
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Sinve you have been a member of the Commission you have come to 
a different philosophy; is that correct ? 

Mr. KuyKenpatu. No; I wouldn’t say that would be a correct state- 
ment, Senator, because when I made that statement the producers of 
natural gas were not under Federal Power Commission regulation, and 

[ was talking there about theyregulation of gas pipelines and elec- 
tric utilities. 

Senator Brrcxer. Public utilities generally are regulated on a cost 
basis except in a few States? 

Mr. KuyKENnpDALL. Yes, which have a fair-value theory. 

Senator Bricker. Reproduction cost, new, as against depreciation. 

The CuarrMan. But in any event, the basis of the philosophy in the 
Jackson decision here, is a philosophy on this matter that you came 
around to since you have been a member of the Commission / 

Mr. KuyKenpauu. Oh, yes. And particularly since we began fune- 
tioning under the Phillips decision. I had no philosophy about that 
prior, and I had practically no knowledge about the Phillips decision 
of the Commission. 

The CuHarrMan. You had experience in our own State? 

Mr. KuyKenpatu. Yes. 

The Cuarrman. And you had some of these matters. We don’t 
have the gas matter there particularly. I mean they are incidental 
tous. But you did have some philosophy. 

Mr. Kuykenpa... I still have the same philosophy about original- 
cost-rate base so far as all real utilities go. I don’t believe the pro- 
ducers are utilities. 

To return to my prepared text: The colloquy took place between 
Congressman Macdonald and me, and appears on pages 263, 264, and 
265 of the typewritten transcript : 

Mr. MAcpDoNnALp. Needless to say, since it is hard to hear you when you are 
testifying, a lot of it was lost on me. I can only say this: I will be delighted to 
read it in the record, and I am glad you are being guided by a great Representa- 
tive from my home State, of whom the whole State has been proud for a long 
time. 

I might say parenthetically that Mr. Macdonald must have been 
thinking of Holmes at that time, instead of Jackson—for Jackson was 
from New York and Mr. Macdonald refers to Holmes a little later 
on and I think that is what he had in mind. 

But he has been dead for a little while, and I quote to you a dissenter whose 
views I share about a case which I think is current enough that you should be 
interested in, if indeed you are not. 

It is the dissent of Commissioner Connole in the Union Oil of California case, 
where the Commission dismissed rate-increase applications for sale of gas to 
Transco amounting to about $2,600,000 annually, and I quote. He says: 

“The act”— 


and we are talking about the act under which you function, I am sure— 
“The act requires us”’— 
“us,” I am sure, meaning the Commission— 


“to determine the justness and reasonableness of rate levels and structures by 
the use of standards not contained in the rates themselves. The Constitution 
extends its protection to all the independent producing segment as well as to the 
pipeline segment of the natural-gas industry. ii 
“It is impossible to meet the requirements of either the act or the Constitution 
unless we can determine the revenue requirements of the industry we must 
regulate, and the effect of the rate in question on its earning capacity. The 
record as it now stands is deficient in terms of both the act and the 


Constitution.” 
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I made some corrections there in the quotation, quoting accurately. 
I think the reporter there had not done it, but nothing in the text of 
Mr. Macdonald’s statement otherwise. 


I understand that along with Chief Justice Holmes, it was a dissent, but it 
was a dissent in which I firmly believe, and I wish you might review, since I 
think it is a very sound one. 


Commissioner KUYKENDALL. Well, Mr. Macdonald, let me tell you that deci- 
sion is not a dissent, and it is not only Commissioner Connole’s opinion, but it 
is my opinion and Commissioner Kline’s. 

Mr. Macponap. And, therefore, on the basis of that decision, do you not say 


straight-out that you must take into consideration a cost factor, not just a 
rate factor? 


Commissioner KUYKENDALL. Why, yes. I have told you a while ago that I 
am sworn to carry out the law, and I did it in that case as I believe the law 
now is. I do not think it is right, but I think it is the law. 

Mr. MaAcponaLp. Well, I may be wrong—and I am sure Mr. Bennett was a 
little frustrated and gave over as I am about to give up because we do not like 
to take so much time—but it was my understanding that you, in your testimony 
to Mr. Bennett, testified just the opposite a half hour ago. 

Commissioner KuyKENDALL. Well, Mr. Macdonald, a little while ago I was 
saying what I thought the law ought to be, and in that opinion I said what I 
thought the law was. 

I will stand on my record that I have carried out the law as it is, 
regardless of what my own views are as to what might be a better 
law. And I might point out that I think every member of a regula- 
tory commission, probably every judge of a court, and many times 
people in executive offices—for instance, in the office of governor, 
which several of you Senators have held—find the law does not. fit 
the situation very well and you personally wish there could be some 
way to do something different. 

But we all know that under a government of laws, and not men, 
we must carry out the law as it is.. And that has been my policy, 
and I challenge people to show where I have not done so. 

The Cuatrman. In the years you have been down there, have you 
made any recommendations to Congress te change the law ? 

Mr. KuyKEnpDALL. Yes. 

The CuarrMan. In gas matters! 

Mr. Kuyxenpauut. Yes. We have a good number of recommenda- 
tions. 

The CuarrMan. I mean in this particular gas matter? 

Mr. Kuyxkenpatu. Yes. 

The Cuatrman. You didn’t believe in the Phillips decision, you 
state. Have you made a recommendation as Chairman of the Power 
Commission to change that ? 

Mr. KuykKenpaLu. Yes, we have. 

The Cuamman. When was that made? 

Mr. KuyKkenpatu. Well, we first—I know it is in our annual report 
for this year. We also commented of course and gave our opinions 
on the Harris-Fulbright bill, and that was during—— 

The Cuatrrman. You were asked to come up and do that? 

Mr. KuyKkenpa... Yes. 


PROGRESS OF COMMISSION. IN REGULATING INDEPENDENT PRODUCERS 


The accusation has been made that the Commission, under my 
chairmanship, has not earnestly endeavored to regulate producers of 
natural gas. 
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It has also been alleged that since the Commission sought and 
obtained increased appropriations after the Phillips Petroleum Co., 
decision of June 7, 1954, and since the Commission still has a large 
backlog that, ipso facto, the Commission has not diligently endeavored 
to carry on its regulatory work insofar as gas producers are involved. 
This is not the fact. 

Senator Bricker. As I remember it Congress denied you mone 
after the Phillips decision, did it not, that was requested? I thin 
Senator Ferguson introduced an amendment to the appropriation bill 
which would have allowed you some $300,000 to carry out the regula- 
tory responsibility after the Phillips decision. And as I remember 
it that was turned down by the Senate. 

Mr. Kuyxenpaui. Yes; you are correct. That must have been in 
1954. The Phillips decision was on June 7, 1954. We asked for 
an emergency appropriation. 

Senator Bricker. That is right. 

Mr. Kuyxenpatu. We did not get that. 

Senator Magnuson is chairman of the subcommittee of the Ap- 
propriations Committee of the Senate which deals with our agency. 
He knows about it. . 

The Cuarrman. I have asked consistently every year if there was 
enough money to carry out the duties that they had, the added duties 
under this case. And I think the chairman will tell you that they 
have gotten pretty much every year what you have asked for. 

Mr. Korxennaty. That is right. 

The Cuairman. To get back again, you probably asked the Budget 
for more, but they cut you. I have asked that question, too. What 
did you ask the Budget for? And would this amount be sufficient? 
If not, how much would you need? The House has done some cutting 
but on this side we put it back. This Commission has pretty well 
got—if they haven’t got enough, it is because they haven’t asked for 
it or they are bowing to what the Budget tells them to do. 

Mr. Kuyxenpatt. I will get into the issue of it. What our real 
problem is—— 

The Cuarrman. We all realize that there were added duties put 
upon this Commission by the Phillips decision. 

Senator Scnorrpret. Mr. Chairman, if you will recall that is a 
question that I asked the Congressman about when he came up here 
and made a lot of generalized statements that I in my opinion—he 
may not think so—were derogatory of the Commission, and I well 
understood that there were thousands of applications that had to come 
in under that Phillips decision that flooded in on that Commission 
down there. And it was a terriffic job that you were confronted with. 

Mr. Kuykenpatt. Here is our trouble, and I think I develop that 
a little further in my statement. It isn’t just a matter of getting 
money. We have to get the skilled personnel, we have to get the 
accountants, and we have to get the engineers and rate experts. Those 
people just are scarcely available at all. If we had had more money 
in some instances we would not have been able to spend it because we 
couldn’t. hire enough competent people. I have not embarked on a 
program of just hiring helter-skelter hoping that I could get some 
little bit of good out of an incompetent. man. 

We have tried to find, and have had some success but not enough 
in finding people who knew something about our work, or at least 
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were interested in it and were willing to start at a low enough grade 
where we could bring them up and train them in the work. 

That is the real problem, the scarcity of competent personnel. And 
that runs throughout the whole Government as you all know. 

Senator Purret. It also runs through private industry. 

Mr. Kuyxenpatu. Private industry is better situated because an 
individual company can raise its salaries to meet competition. 

Senator Purtreri. With all of those advantages it finds itself very, 
very short of skilled people in certain categories. 

Mr. Kuyxenpatt. Yes, that is true. 

It has also been stated that the Commission has the power, by 
administrative action, to exempt small producers. This is not so, and 
our Office of General Counsel has so advised us. 

Our requests for, and our increased appropriations have been lim- 
ited by the well-known fact that it is not possible to obtain the 
number of accountants, engineers, and rate experts we would like to 
and should have. 

Three years have now elapsed since the Supreme Court decided 
the Phillips Petroleum Co. case. During approximately the first year 
thereafter, the staffs time had to be devobed to receiving and handlin 
the many filings of rate schedules and applications for certificates o 
public convenience and necessity, and assisting the Commission in the 
promulgation of regulations for independent producers and resolving 
the numerous and novel administrative problems which arose. 

During a period comprising approximately the second year, the 
Commission staff devoted a great part of its time to rate investiga- 
tions and developing facts for the requisite rate hearings. 

Although a number of rate hearings were held before the third year, 
it was during the third year, which brings us up to date, that a large 
number of rate hearings were held. 

There follows a list. of independent producer rate hearings held 
between July 1, 1955, and June 19, 1957. Cases involving producers 
similarly situated have been consolidated. Thus 135 dockets have been 
consolidated into 43 hearings. 

The Cyaan. Is the so-called CATCO case in here? 

Mr. Kuyxenpatt, No. That is nota rate case. That is a certificate 
case. 

The Cuatrman. The CATCO group. It refers to a group. Is that 
included in this list? 

Mr. KuyKenpaty. No; these cases are rate cases. Applications of 
rate—— 

The Cnatrman. What is the CATCO case? 

Mr. KuyKkenpa. If you are talking about what I think you are, 
it is an application for certificate. 

The Cuarman. It is the Tennessee Gas Transmission Company of 
Houston, Tex. Independent producers, I guess. 

Mr. KuyKenpal. Yes. 

The CuatrmMan. Offshore natural-gas sales. 

Mr. KuyKxenpnatz. CATCO it is called. The initials are for Cities 
Service, Atlantic Refining Co., Tidewater Oil Co., and Continental 
Oil Co. 

The Cuarrman. What happened in that case? It is not included. 
You say it is not a rate case, What did the Commission decide in 
that case? 
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Mr. Kuyxenpautt. The Commission, since I have ceased to be a 
member of it, has granted a certificate of public convenience and neces- 
sity to those producers to sell their gas to Tennessee, 

The Cuairman. Did they do that this week ? 

Mr. Kuyxenpauu. Yes; I understand so. 

The Cuatrman. Did you sit in the hearings in the case? 

Mr. KuyKenpati. Well, we don’t sit in hearings. 

The Cuarrman. If you had been a member of the Commission you 
would have voted on this matter one way or another, would you? 

Mr. KuyKenpatt. I probably would have. I was up here in hearings 
when the Commission met on it once or twice. 

The Cuarrman. Do you know how you would have voted in this 
particular case, now that it has been decided ? 

Mr. Kuyxenpauu. I had an awful time with it. So did the whole 
Commission. 

The CuHarrMan. It was a 3 to 1 vote. 

Mr. KuyKenpaty, Yes. 

The CHarrman. With Connole dissenting. 

Mr. KuyKENnDALL. Yes. 

The Cuamman,. This is not my question. I was asked by two other 
Senators to ask about it. 

I suppose the Federal Power Commission action speaks for itself 
in this case, so long as it was decided this week. Go ahead. 


Hearings held on independent producer rate cases, July 1, 1955-June 19, 1957 
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The Cuarrman. These are all rate cases I understand. 

Mr. Kuyxenpatu. Yes, sir. 

The CuHamman. They are all applications for increases in rates?) 

Mr. Kuyxenpauu. Yes. I believe so. It might be we have a case 
or two in there—— 

The Cuarrman. For my information, are these producers making 
applications ? 

Mr. Kuyxenpauu. These are all independent producers. 

The Cuatrman. Making application to the Commission for rates? 

Mr. Kuyxenpauu. These aren’t just applications. These are the 
ones where hearings have been held. With the exemption noted in 
the right hand lower margin on page 29, where a couple of those were 
set and then recessed. 

The Cuarrman. None of these have been decided yet? 

Mr. KuyKenpatu. Yes, I think some of them have. Several have 
been decided. I have only put that in there to demonstrate that the 
Commission has made investigations, is holding hearings, and is com- 
ing out with decisions as fast as it can. We have not been idle. 

The Cuamrman, During your membership on the Commission have 
you ever participated in a decision that denied rate increases? 

Mr. Kuyxenpatu. Oh yes. I have some of that in this statement, 
in fact. With independent producers there have been very few who 
have gotten increases. 

Senator Purretx. In other words most of them have been denied 
their requested increases ? 

Mr. Kuykenpaty. Yes. 

The number of natural gas certificate applications has increased 
667 percent since 1953. Gas rate filings climbed 549 percent above 
1953; and gas rate cases 77 percent above 1953. In 1953, we issued 
1,324 notices, orders, decisions, and opinions. In 1956, we issued 4,060. 
In 1953, we distributed 78,000 copies of those documents and in 1956, 
we distributed 809,000. In 1953, an average of 45 persons visited our 
public reference room daily. In 1956, the daily average was 75. 

The Cuarrman. What isthat? Isthata place where you keep your 
documents open for the public to go in and look over? 

Mr. KuyKenpaALu. Yes, where they can come in and get the informa- 
tion they want. 

The Commission’s overall increase in man-years from fiscal year 
1954, the last year before the independent producer workload, to fis- 
cal year 1957, which is just ending, has been only 12 percent. The 
handling of the tremendous increase in workload shown by the 
above statistics, with so limited an increase in manpower has been made 
possible only by constant attention to increasing the efficiency of our 
operations, which we believe we have accomplished without reducing 
the quality of our work. 
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Since the Phillips decision, June 7, 1954, the following rate orders 
have been issued dealing with independent producer rate filings: 
Orders making proposed rate changes effective 
Suspension orders 
Orders terminating proceedings, etc 
Orders affirming or reversing presiding examiner 
Orders denying applications for rehearing or motions to dismiss 
Orders permitting changes in rate due to reduction in Texas occupation tax_- 
Orders instituting investigation (sec. 5 (a)) , 
Orders consolidating proceedings 
Miscellaneous orders 
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I have here a copy of each one of those. I think it will give you 
some idea that we haven’t been idle in this producer rate regulation. 

Senator Purretn. That represents one case ? 

Mr. Kuyxenpatu. That represents 1 copy of these 921 orders. 

The CHamrMan. 921 orders. 

Senator Purreit. One copy of each case. 

Mr. Kuykenpatu. Yes. 

The following two schedules show the man-years the Commission 
has devoted to regulation of independent producers during the fiscal] 
years 1955, 1956, and 1957. 


Independent producers 


{Man-years] 


Fiscal year 


SI 65s Lon annneteewewny BO Rent e nlnpaad Sites 
Berens 2580). mS ee i lig 


WOM atk bacapnccscechecetes j 





1 Actual July 1, 1956, to May 31, 1957; estimated June 1-30, 1957. 


Fiscal year 


1956 1957 (esti- 
mated) 


739.1 
337.0 


In other words, it doubled in 2 years, regulating independent 
producers. 

The next schedule shows the great increase in litigation which has 
confronted the Commission since the Phillips Petroleum Co. decision 
of the Supreme Court. Incidentally the Commission is justly proud 
of its record in the courts. 
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Federal Power Commission cases in the courts 
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Lee the 4 fiscal years we had 101 cases in the courts. We won 81 of 
them. 

The Cuatrman. Does this include the Power Authority of the State 
of New York versus the FPC, the recent case which involves the 
treaty with Canada on Niagara Falls? 

Mr. Kuyxenpatu. That case would be in there, I think. But I did 
write this up, I believe, before that was decided. 

The Cuarrman. Let me ask: In that particular case do you have 
any opinion as to whether or not that should be appealed to the 
Supreme Court? Do you intend to, if you go back on the Commis- 
sion, ask that that be done. What is your view on that? 

Mr. Kuyxenpatu. Senator, you are asking me for a view when I 
am not even a member of the Commission. I will go out on a 
limb—— 

The Cuarrman. I said should you go back on the Commission, what 
would be your view regarding an appeal in that particular case? 

Mr. Kuyxenpatt. I don’t think I have ever done this before but 
I will give you your answer. I don’t think it is proper, because I 
might be prejudicing a matter that is coming before me. 

The Cuarrman. [ don’t think it is improper if you have a view 
on it. 

Senator Purtrert. Have you all the facts to predicate a view on 
today ? 

Mr. Koyxenpatz. I think Ido. It is a question of law. There is 
no dispute about the facts. 

The Cuarrman. I think it is a very serious point of law raised in 
this case. The Federal Power Commission has a responsibility to, I 
think, carry this to the Supreme Court. 

Senator Bricker. I think it is the responsibility of the Department 
of Justice. 

The Cuarrman. They recommend to the Solicitor General. 

Senator Bricker. The Commission is not involved in this case. 
This decision of the two judges of the district court of appeals in- 
volves the right of the Congress of the United States or the Senate of 
the United States in the ratification of a treaty as to whether or not 
it can make reservations. If the opinion of the two judges is upheld, 
it means that in the ratification of a treaty by the United States Sen- 
ate we can make no reservations of any kind or character except those 
that deal with substantive matters of the treaty, which would require 
that it be returned to the other country for a reconfirmation there. 
So we have no power outside of changing the terms of the treaty 
itself. That involves much that is outside the jurisdiction or outside 
the interest of the Federal Power Commission. 
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The Cuarrman. The Federal Power Commission is a party of rec- 
ord in this case, that the court decided against. I am asking a simple 
question, if he had an opinion, whether or not if he went back on the 
Commission, would he recommend that the Federal Power Commission 
as a matter of record, which is a party of record, will recommend that 
the Solicitor General appeal to the Supreme Court. That is a simple 
question. 

Senator Bricker. I would recommend that it has to be done or the 
law is in utter confusion. 

The Cuarrman. I think it is important enough, the Federal Power 
Commission being a party of record, should make a decision on it. 

Mr. Kuyxenpaty. On the actual aspects of that particular case, and 
forgetting the legal principles, there has been legislation pending 
before Congress for so long now to authorize development of Niagara 
that I certainly hope that development won’t be further delayed. I 
think it is a shame that we are letting all that waterpower go to waste. 

The Cuartrman. Off the record. 

(Discussion off the record.) 

The Cuarrman. My question is, does Mr. Kuykendall, with a good 
background of the case, feel it should be appealed. 

‘Senator Scnuorrrei. Before you answer: Has the Commission to 
your knowledge, while you were Commissioner, conferred, consulted, 
and determined the question ? 

Mr. Kuyxenpau. No, we have not. 

The Cuartrman. I suppose they haven’t met on it yet because it 
was just last week that the decision was handed down, June 20. 

Senator Bricker. I think it is generally understood 

The Cuatrman. He hasn’t been away from the Commission very 
long. 

Senator Bricxer. I think it is generally understood it will be ap- 
pealed. I don’t know. That is my understanding that the Depart- 
iment of Justice has appealed. 

Mr. KuyKenpatu. Senator 

Senator Bricker. Regardless of how this case comes out. 

The Cuatrman. You have no opinion as of now whether it should 
be appealed or not? Do I understand that for the record ¢ 

Mr. Kouyxenpauu. I think I had better leave it this way. I will 
make this statement: I agree with all of you that the question ought 
to be resolved. I think that it probably will be, whether FPC ap- 
pealed or not, because I understand there are other parties in there 
who could, and probably will. I agree 100 percent that on a consti- 
tutional question of such importance it should not be left to die, and 
the decision stand at the court of appeals level. 

Let me point this out: In this case the court has held that the Com- 
mission, the Commission of which I have been Chairman, had more 
power than we said we had in our decision. 

Senator Bricker. You followed the reservation that was put in the 
treaty by the United States Senate. You are bound by it. The court 
said you had jurisdiction and sent it back to you for determination. 
Now you will have to, in the Commission, assume jurisdiction unless 
the case is appealed. Then you will have to grant a certificate to 
one or the other, whomever you desire to grant it to. 

Mr. Kuyxenpati. Unless Congress passes a law telling us to whom 
to grant a certificate. 





NOMINATION OF JEROME K. KUYKENDALL 231 


The Carman. Go ahead. 

Mr. KuyKkenpalx. It is most difficult for persons who are not actu- 
ally engaged in the Commission’s work to comprehend the magnitude 
of the work we have had during the last 3 years. I hope the fore- 
going will be of assistance to this committee in understanding what is 
involved. 

The Commission has, this calendar year, told the Appropriations 
Committees of both Houses that it proposed a 3-year program within 
which to overcome the backlog it now has in its independent producer 
regulatory work. The Commission and its able staff will, I know, do 
all it can to further that objective. 

The principal reason I accepted renomination as a member of the 
Federal Power Commission and am seeking the approval of this com- 
mittee and confirmation by the Senate is that I hope to play a part 
in getting the Commission abreast of its work. I did not wish to leave 
while the present unsatisfactory condition existed. 

The CHarrMan. At that point there were some Senators who had 
some questions they wanted to ask; inasmuch as the rules of the com- 
mittee do not permit Senators not members of the committee to ask 
questions, we have a practice of asking them for them. 

Section 5—A of the Natural Gas Act empowers the Commission to 
institute rate investigations, does it not ? 

Mr. Kuykenpauu. Yes, it does. 

The Cuarrman. How many of them have been brought to hearing 
in the last 8 years? Can you furnish that for the record, if you don’t 
know ? 

Mr. Kuyxenpauu. Yes. I might say that in those cases the burden 
of proof is on the Commission. ‘The Commission starts investigations, 
and we can’t get anywhere with the hearing until the staff has assem- 
bled the facts and figures and information. It is tougher than a 4-E 
case where the burden is on the applicant. 

(See Appendix C, Letter of Jerome K. Kuykendall, July 2, 1957.) 

The CuarrMan. Did the Commission, while you were a member, or 
you as Chairman, require the Colorado Interstate Company to post 
surety bond when their proposed rates were suspended ¢ 

Mr. Kuyxkenpatu. I don’t remember about that. We probably did 
not. I know it used to be the policy of the Commission for a number 
of years before I came to require a surety bond in the amount of 
10 percent of the amount of the annual increase in rates, as security 
for refund. We have eliminated that practice except with those com- 
panies—and they are only producing companies—where we think 
their financial condition might be shaky. There is not much point in 
putting up only a 10-percent bond. It is just a needless expense. 

These pipeline companies are all very strong financially and have 
monopoly advantages, which is why they are regulated, and we have 
not been requiring a surety bond. If we had, it would be only for 
10 percent of the amount of the excess payments. 

he CuarrMan. You don’t recall whether or not in this case they 
asked for surety bond ? 

Mr. Kuyxenpauu. I don’t recall definitely, but I don’t think they 
were. 

The Cuatrman. Do you recall how much money was involved in 
the case ? 

Mr. KuyKenpbau. No, I don’t. 
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The Cuairman. What is the status of that case now? 

Mr. Kuykenpau. The examiner issued a decision. The company 
petitioned for something more or less in the nature of emergency 
relief, I think, and the Commission granted oral argument. That has 
been held this week. Of course I couldn’t participate in the oral 
argument. 

The Cuarrman. That is one of the cases pending ? 

Mr. KuyKEnpDALL. Yes. 

The Cuarrman. Could you put in the record the number of times 
during your term as Chairman that the Commission has required a 
surety bond in cases where rates were suspended ? 

Mr. Kuyxenpatt. I think we could. Iam sure it will take a little 
study. Most of them recently have been only with independent 
producers. 

The Cuatrman. Some staff member can run that down pretty 
quickly, couldn’t he? 

Mr. Kuykenpau. Yes. 

(See appendix C, letter of Jerome Kuykendall, July 2, 1957.) 

The Cuarrman. Does your statement to the House Committee on 
Interstate and Foreign Commerce with regard to the 100-percent 
rate increase in the Olin gas case indicate your determination of a 
just and reasonable rate is conditioned upon the extent and degree of 
opposition from the consumer groups to the company’s request ? 

r. KuyKenva.u. No, it does not. I cover that a little later in my 
statement. 

The Cuarrman. How much money was involved in that increase, 
in the Olin gas case ? 

Mr. Kuyxenpati. The price was a little less than 5 cents under the 
cost basis, and it was a little less than 10 cents under the method that 
we applied to fix their cost of gas, their price of gas, 

The Cuamman. What evidence did you have from the company to 
justify it under the city of Detroit rule? I don’t know what the city 
of Detroit rule is. 

Mr. KuyKenpatt. We had evidence that—— 

The Coamman. I imagine the Chairman does. 

Mr. Kuyxenpaty. Yes, I do. The gas the company had in the 
Monroe field in North Louisiana was just about depleted. They 
would have to get more gas somewhere. The company contended 
that if it could get the going price for gas in the Monroe field, it 
would feel it had some encouragement to go out to try to find other 

in northern Louisiana and lands which it had acquired either 
through ownership or lease, and that they would do so. 

The Cuarrman. This was the evidence from the company ? 

Mr. Kuyxenpati, Yes, roughly. I might say that in this case, 
94 percent of the company’s business is not under Federal jurisdic- 
tion. Of course that doesn’t alter the principles of the case. The 
10 percent price in the Monroe field, or a little less than 10—9 cents 
plus—is a gathered price. 

The gas has already been gathered and brought to a central point 
in the field, Under all ordinary market standards that is not a high 
price for gathered gas in that area. 

We have probably experimented a little bit in that case, due to the 
fact that only 6 percent of the revenues are under our jurisdiction. 

I think the facts justify our conclusions. But I personally—and 
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1 testified to this in the House—will be very anxious to see now what 
that company does. It testified it needed this additional incentive, 
We have given the company that incentive. I expect it to go out 
and explore on this land they have in northern Louisiana. 

The Cuarrman. Is the incentive the increase in rates? 

Mr. KuyKenpatu. Yes. 

The Cuamman. Was that a 100-percent increase ? 

Mr. Kuyxenpauu. Roughly, yes. Of course, Senator 

The Cuamman. Although that was only 6 percent of the company’s 
total business—— 

Mr. Kuyxenpauu. That makes no difference. 

The CHarman. It makes no difference in your opinion? 

Mr. Kuyxenpauu. No. 

The Cuaiman. It amounted to a great deal in the city of Denver, 
did it not? 

Mr. Kuyxenpatt. This has nothing to do with the city of Denver. 

The CuatrMan. I have the wrong case in mind. It amounted to 
. Spat deal in the territory involved where the rates were increased, 

idn’t it? 

Mr. Kuyxenpauu. No; I don’t think it amounted to much there. 

The Cuarrman. How much, would you say? 

Mr. Kuyxenvat. I really don’t know. I would have to check 
that. 

The CuHarrMan. Would it be a million to the customer, 2 million, 
3 million ¢ 

Mr. Kuyxkenpbatt. I can supply that figure. 

The Cmatrman. All right, supply that figure. 

(See appendix c, letter of Jerome K. Kuykendal, July 2, 1957. The 
figure referred to is $527,546.) 

Mr. Kuykenpatut. You asked for another figure, how many times 
has the Commission required bonds? 

The Cuamman. Requiring the posting of surety bonds when the 
proposed rates were suspended, of these companies, in comparison to 
the number of suspensions. 

The next question, and you have made a good case here of the huge 
backlog of rate cases the Commission has. Could you explain your 
reason for opposing exemption for small, Independent producers in 
the light of this backlog of your work? 

Mr. Kuyxenpaun. Yes, I can, and I testified rather fully on that 
before the House committee recently. 

The Cuatrman. That was on H. R. 6183, I believe, in the House. 

Mr. Kuyxenpatt. I think it is H. R. 6790. 

The Cuamman. Whatever the number is, it is the Harris-O’Hara 
bill. 

Mr. KuyKenpat.. Yes. 

It is my conviction, with the experience I now have, that this utility 
type of regulation; that is, the method of determining a producer’s 
investment and his operating expenses and allowing him a rate of 
return on his investment, is not the sensible and proper way to regu- 
late producers. The investment that the producers have is too varia- 
ble in relation to the gas they acquire. Some producers are fortunate 
and get a lot of gas at low cost, and some are not so fortunate. There 
is not the relation between cost and selling price that there is in a 
stable utility business. 
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I think a producer who has had very high costs should get no more 
for his gas than a producer who has low costs. I think that on general 
economic principles they ought to get the same price for similar 
quality gas in the same area. 

I feel that we get very incongruous results—in fact, I don’t feel it, 
I have seen it; I know it from our experience—by regulating produc- 
ers on a cost basis, each one having his own rate base. The bill to 
exempt producers would not alter the method of regulating the pro- 
ducers. It would simply exempt the small ones. I made the state- 
ment in the House committee, and I still think it is right, that any 
bill which would exempt over 90 percent of the companies that other- 
wise would be under regulation, so as to bring the number down to a 
reasonable number, by introducing such a bill a person more or less 
concedes, I think, that the type of regulation he is advocating isn’t 
properly applicable to that type of ae 

I just think there is a better and more efficient and more competent 
way to regulate producers. It is a hot question. It is another one on 
which we have to take a position. After the experience that I have 
had that is the way I feel about it. 

The Cuatrman. When did you come to that conclusion? 

Mr. Kuyxenpau. Gradually, within probably a year or so, after 
the Phillips decision of the court of appeals. 

The CHatrman. When you were up previously for confirmation, in 
answer to a question submitted to you hy Senator Capehart—he sub- 
mitted several questions. 

Mr. Kuyxenpatt. I recall that. 

The Cuarrman. And you submitted several answers. One of the 
questions was: 

Perhaps one of the most controversial questions under the Natural Gas Act 
has been the treatment of gas production as distinguished from transportation 
and distribution. Natural gas is a mineral, so is oil, iron ore, lead, zine, and 
copper. Do you believe that as respects the production of all these minerals 
they should be left to the free force of business competition, which, after all, 
is the best regulator? 


Your answer was: 


I have stated it at this hearing that I have had no experience in regulating 
natural gas pipelines therefore I feel unqualified to give an answer because of 
lack of knowledge of facts. If what you say is true, that business competition 
is the best regulator in this instance, then I would favor leaving the matter 
to competition. I don’t favor regulation where it is unnecessary or detrimental 
to the public interest. 

In that particular case you had no opinions whatsoever on this 
matter. 

Mr. Kuyxenpaty. That was 4 years ago. 

Senator Scnorrre.. Before the decision in the Phillips case? 

Mr. Kuykenpau. Yes. 

The CuarrMan. For the record, this is April 22, 1953. 

Mr. Kuyxenpatr. Mr. Chairman, I think the other day you put in 
a’press release of the Federal Power Commission showing action we 
had taken during the month of May on rate filings and gas certificate 
filings. I won’t put it in again, but I would like to point out that the 
total rate filings acted on from June 7, 1954, to May 31, 1957, is 21,827. 
The certificate applications disposed of from June 7, 1954, to May 
31, 1957, was 6,568. 
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By those rate filings acted on, that doesn’t mean we passed on the 
reasonableness of each one of those rates, but we accepted it for filing, 
determined to suspend it or not suspend it, and processed it. 

I guess that brings us up to page 34. 


DOWNSTREAM BENEFITS PAYMENTS 


Senator Morse states that FPC, during my chairmanship, has rec- 
ommended that downstream benefits be assessed not only in favor of 
the Federal Government, but also in favor of private dams which 
provide downstream benefits. The Senator has overlooked two 
points: 

First, the Commission’s recommendation would apply not only to 
privately owned dams, but to publicly owned, non-Fderal dams as 
well. 

Second, this recommendation did not originate with me, or with 
any of the inti members of FPC, but was first made by the Com- 
mission on December 20, 1951, to the Interagency Water Policy Review 
Committee set up in the Bureau of the Budget. The Commission’s 
annual report for 1953 is the first of such reports to contain this pro- 
posal. On page 156 of that report, it is stated that the recommenda- 
tion originated with the Commission’s comments on the recommenda- 
tions of the Interagency Water Policy Review Committee, Committee 
Paper No. 27. 

This Commission recommendation states in part as follows: 

* * * In order to be consistent, it would appear apprc priate not only to call 
for reimbursement by non-Federal power developers for improvements con- 
structed by the United States, but also to require reimbursement by the United 
States for improvements constructed by non-Federal interests. * * * 

The members of the Commission who made this recommendation on 
December 20, 1951, were Thomas C. Buchanan, Chairman, Harrington 
Wimberly, Claude L. Draper, and Nelson Lee Smith, all of whom 
were appointees of President Truman. 

If the fact that I have made this recommendation is proof that I 
am biased in favor of privately owned utilities, then these four former 
Commissioners must have been similarly biased. But I am sure that 
such is not the case. All of us have tried to serve the public interest 
as we saw it. 

The Cuarrman. For the record there, was this the recommendation 
of the Policy Review Committee or the Commission? Which? Or 
both ? 

Mr. KuyKkenbay. Of the Federal Power Commission. 

The Cuatrman. Based upon the recommendations of the Review 
Committee; is that correct ? 

Mr. KuyKenpatu. No. I think it was recommendations for the 
Review Committee. 

The Cuarrman. Will you continue? 

Mr. Kuykenba.u. It appeared in the annual report for the fiscal 
year 1953. 

An investigation to determine headwater benefit payments in Colum- 
bia Basin was initiated in 1950, and it was determined in 1952 that 
no such benefits were received by non-Federal projects for the years 
1931 through 1948. Up to 1948, Grand Coulee was the only Federal 
storage reservoir in operation and Rock Island is the only completed 
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non-Federal ‘project downstream from Coulee. Prior to installa- 
tion of wdditional capacity at Rock Island in 1952, there was not suffi- 
cient capacity at Rock Island to utilize additional water from Grand 
Coulee storage. 

The Commission studies and investigations in the Columbia River 
Basin have continued since 1950 and in’ December of 1956, the FPC 
determined the amounts Rock Island should pay for headwater bene- 
fits through the year 1953, and such payments have been made. 

The Federal Hungry Horse and Albent Falls projects did not come 
into operation until 1952 and 1955, respectively, and the Commission 
has continued its investigation since those dates. FPC expects to 
make determinations this year as to payments due for headwater 
benefits derived from those projects as well as from Grand‘ Coulee. 

It should be pointed out that headwater benefit payments are fixed 
one after they are realized in a year or more of operation. 

enator Scrorrre,. Mr. Chairman, right there is a point that I 
am awfully glad, Mr. Chairman, that you are making here, because I 
am sure that the Senator, when he was testifying here, probably 
overlooked that important, what you call, “experience,” factor, and 
to have done anything previous to some experience factor would 
have led your Commission into ways that you could have been criti- 
cized for. Isn’t that an accurate statement? 

Mr. KoyKkenpnatt. I think it is. The fact is, it would have been 
almost. impossible to do anything without the experience. 

The Cuarrman. Has the Commission made any determination, since 
you have been down there as Chairman, on these headwater benefits? 

Mr. Kuyxenpauy. Yes; I am coming to that. 

Therefore, we have only 1 or 2 years of operation of Albeni Falls 
and only 4 or 5 years of operation of Hungry Horse upon which to 
base the determinations. In the Columbia River Basin, particularly, 
such determinations involve many complex factors, and the studies 
have been carried on continuously. 

The Commission has made determinations and required payments 
to the United States in the following river basins: 

















River Federal project Date 
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inde shisnial aniehbhtaht-mudie thee onsbihe idan al tatee veadpoa ba cette | 1956 
Oefumbla. j 3i4i-44..- Lainie. bute Grend, Gothen iris. ys cs pees) a5 oe lene .| 1952 
ee, Eis S obeiicissreanlenneoraneneie are Grand Coulee and Hungry Horse. --.-.--- J 1956 
East Branch of Clarion River---................| East Branch------ iia niailaieha alata adc ai beak 1956 


The Cuarrman. Let’s take the Columbia, Grand Coulee. You made 
the determination on Coulee as to the Federal payment of headwater 
benefits? Orastothe non-Federal payments? 

Mr. KuyKenpatu. Payments to the United States. 

The CHarrmMan. Payments to the United States? 

Mr. Kuykenpaun. Yes. Grand Coulee and Hungry Horse. 

The Cuamman. Allatoona, is that a private or public project ? 

Mr. Koyxenpaty. All those projects in the middle column are Fed- 
eral projects. That is the head of the column. 

The CHairMan. Have you made a determination since you have 
been Chairman for headwater payments on any private utility project ? 
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Mr. KuyKxenpatu. There may have been some that have been made 
incidental to—— 

The Cuatrman. I think the complaint was here—and I am not pass- 
ing on it—that the Commission had done very little in this matter, 
but what they had done was all directed at the public projects rather 
than the private utility projects. 

Mr. Kuykenpatu. It is for the benefit of the public projects up- 
stream. The Federal projects, under existing law, do not have to 
pay for benefits they receive. 

he Cuarrman. That’s right. That is why I wanted that straight- 
ened out here. And in this particular case I think the statements 
were a little bit misunderstood, or at least I think maybe the Senators 
didn’t quite understand it, too, because there have been many bills 
pending on this, and there is a wide difference of opinion on it. It is 
a determination we will have to make pretty soon. There has been 
a lot. of delay in this matter. I don’t think the delay has been caused 
by any one in particular, but because of the complexity of the whole 
situation. 

I suspect the Chairman might agree with me that it is going to be 
pretty hard to determine a lot of this until the whole comprehensive 
system of the Columbia is in operation. 

Mr. Kuyxennatt. Yes. Of course, once the Columbia is fully 
developed and it is all stabilized and you get experience, I think we 
will find that each project was getting about the same benefit each 
year from the upstream storage. 

The Cuatrman. In all these cases they haven’t amounted to much 
anyway ? 

Mr. KuyKenpatu. That is true. 

The Cuatrman. The amounts are very small. Very trivial. 

Mr. Kuyxenpatu. I had the same reaction when I found the 
amounts involved. Yet people think it is so important. The prin- 
ciple may be, and I think it is important. 

The following chart gives a comparison of what the Commission 
has spent in making headwater benetit determinations in fiscal years 
1952 through 1957, with the amount requested of Congress for 1958 
indicated : 





Expenditures for headwater benefit determinations 


AO hie to ee) el US ee ee) re OO eG $6, 632 
A ET aie 2 ei ed ke Lea On ae isa Se, ie ee 11, 170 
NOG. ob suehg eee ee le hl tg) eee 22, 727 
IBOG iis at tlhe donde WW. Jado. sue ae od boi ei 32, 685 
TGs ik pie lial ils anil lable betel tell Sea ais 42, 219 
Perea soi ites oils a oe a Se pa eet Saal eee ek * 47, 439 
IGS lcs oodiegles ol. sues cues us Mae ot il ace Di * 47, 920 


1 Bstimated, but close to actual, as fiscal year is almost over. 
* Amount requested of Congress. 


The Cuarrman. Here you say “estimated.” 
Mr. KuykeEnpDALL. That is the next to the last column. 


93517—57——-16 
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Pages 17 through 20 of the Commission’s justification for appro- 
priations, pertaining to headwater benefit determinations follow: 


FEDERAL PoweER COMMISSION JUSTIFICATION FOR APPROPRIATIONS, FISCAL 
YEAR 1958 


(c) Headwater benefit determinations 

Under the provisions of section 10 (f) of the Federal Power Act, the Com- 
mission is authorized and directed to determine annual payments to be made 
by any licensee or owner of an unlicensed project directly benefited by a storage 
reservoir or other headwater improvement constructed by the United States 
or by another licensee. The Commission’s cost of making such determinations 
is reimbursed by the non-Federal interests involved. 

It is estimated that at present there are 47 river basins in connection with 
which headwater benefit investigations and determinations are required. These 
involve an estimated 109 headwater improvements and 222 projects benefited. 

The following tabulation divides these data between Federal reservoirs (exist- 
ing or under construction) which have regulatory storage and which now or 
when completed may benefit downstream hydroelectric projects, and non-Federal 
reservoirs under license (existing or under construction) which now or when 
completed may benefit other hydroelectric projects : 


| Number of | Number of | Number of 




















Ownership of headwater reservoir | headwater | projects river basins 
reservoirs | benefited involved 
| involved | 
J tn a 
| | 
WaGreh. 66.55 a. dca elena s ¢ Uap» dance Beers obs sol 8l 137 30 
Non-Federal..-_.......-- Ceietoku pada scees scant 28 | 114 22 
Ric ics nce sine ole henate e 109 251 52 
Less duplications. - --- rbd sch dectnddbtrdkaasheatebawon . paz 29 5 


Sls Wiehe pennsec ste eeie semana ~saee ; 109 222 | 17 


Each of the 47 river basins constitutes an investigation unit. The projects 
benefited include 19 Federal projects. Although Federal plants are not sub- 
ject to assessment under the act, the benefits received must be computed in 
determining the assessments to be made to non-Federal beneficiaries. 

During fiscal year 1956 headwater benefit investigations were underway in 
9 river basins as follows: Investigation involving the Federal Allatoona 
project and 3 downstream projects owned by the Alabama Power Co., all of 
which are located in the Coosa River Basin, in Georgia and Alabama; 1 in- 
volving the Federal Blakely Mountain project and 2 projects downstream owned 
by the Arkansas Power & Light Co., all located on the Ouachita River in Ar- 
kansas; investigation involving 3 Federal storage reservoirs, 2 non-Federal 
licensed storage reservoirs, and 4 non-Federal licensed run-of-river projects in 
the Columbia River Basin; an investigation involving the Federal Clark Hill 
project and downstream projects owned by the South Carolina Electric & Gas 
Co.; and the city of Augusta, Ga., all located on the Savannah River in Georgia 
and South Carolina: 1 involving the Federal Canyon Ferry project and 6 down- 
stream projects owned by the Montana Power Co., all of which are located 
on the Missouri River in Montana; 1 involving the Federal East Branch proj- 
ect and the downstream Piney plant owned by the Pennsylvania Electric Co., 
both located on the Clarion River in Pennsylvania; investigation involving tne 
Federal Isabella project, the Borel and Kern River No. 1 plants of the South- 
ern California Edison Co., and the Kern Canyon plant of the Pacific Gas & 
Electric Co., all located on the Kern River in California ; investigation involving 
2 private utlities in California—the Southern California Edison Co. and the 
Pacific Gas & Electric Co.; and 1 involving the Federal John H. Kerr and 
Philpott projects, and the Roanoke Rapids and 4 other non-Federal plants in 
the Roanoke River Basin, Va. and N. C. These 9 investigations involve an 
aggregate of 16 headwater improvements and 45 projects benefited. 

Headwater benefit determinations are made on an after-the-fact basis; once 
a headwater benefit case is set up it continues as long as the projects are in 
operation and benefits are provided. Accordingly, it is emphasized that head- 
water benefit investigations must be conducted on a continuing basis, year by 
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year. In addition to those listed above for 1956, it is expected that 3 new head- 
water benefit investigations will be initiated in fiscal year 1957, and 3 in fiscal 
year 1958, bringing the total to 15. The new investigations are summarized 
as follows: 


Number of | Number of 


Fiseal year River basin headwater projects 
improve- benefited 
| ments 
WHR Seo)... 283 VA eae Len be 1 2 
he bc eaten ie wee dhinn Chattahoochee- - 2 . 
ME ndat sci badavkugeh cate Willamette____ eae ; 2 | 5 4 
WOO casio bis lagacbnn dep Snake. ____- gh aie .] 13 18 
Sets cence anecnmeeante Platte____- 5 le ida 8 11 
ee chin 4. Hibs in bee Beinee. .2 0. ER ell TN ed 2 2 


The workload and man-years for the fiscal year 1956 and the estimates for 
1957 and 1958 are shown in the following tabulation: 





Total river Number of Total river 
Fiscal year basin in- Initiated projects Man-years basin in- 
vestigations, | during year benefited vestigations, 
start of year end of year 
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itn os dn saetbseoabbeahininhes 12 3 7.0 15 


ca 


The Cuarrman. The way you are doing this, your are taking each 
river basin as a unit? 

Mr. Kuykenpatu. You have to do it that way. 

The CuHatrman. The benefits of Federal projects include only 19, 
although Federal plants you say are not subject to the assessment 
under the act, and benefits received must be computed to determine 
the assessments to be made to non-Federal beneficiaries. 

Mr. Kuyxenpatu. Yes. If there is a Federal project downstream 
that does get benefits, it is necessary to determine what benefit it gets 
in order to determine what benefit the non-Federal projects get, too. 

The Cuarrman. I think if the committee has no objection we can 
poms eves the headwater benefits. I don’t think it has too much bear- 
ing here. 

Mr. Kuykenpatt. That is the justification for our appropriation 
for 1958. I agree with the Senator, but I think it demonstrates we 
are on the job there and trying to do all we can to forward this pro- 
gram of seeing that headwater benefit studies are made. 


APPLICATION TO CONSTRUCT THE MOUNTAIN SHEEP AND PLEASANT VALLEY 
PROJECTS 


Senator Neuberger has quoted a column written by a reporter for 
the Portland Oregonian and seemingly accepts everything stated 
therein as the truth, and then, from that premise, voices his criticism. 
This criticism has a reverse twist, in that I am accused not only of 
being independent of the administration, but of dominating the 
administration, rather than the administration dominating me. 

The column the Senator quotes states that I received a strong 
letter from Secretary of Interior Fred A. Seaton which asked the 
Federal Power Commission to delay action on the Pacific Northwest 
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Power Co.’s application for a license to construct hydroelectric proj- 
ects at the Mountain Sheep and Pleasant Valley sites on the Snake 
River. The article further states that, on receipt of the letter I took it 
to Sherman Adams at the White House and had it blue-penciled. 

I have already testified concerning this matter before Senator 
Kefauver’s subcommittee of the Judiciary Committee on antitrust 
and monopolies. I have never received, nor have I ever seen, any letter 
from Secretary Seaton which asked the Commission or me to delay 
the hearing in the Mountain Sheep-Pleasant Valley case. I have 
never discussed this case with Sherman Adams, Neither he, nor any- 
one else in the White House or in the administration, has attempted 
to influence the Commission in this matter, or any other matter within 
the Commission’s jurisdiction. 

Senator Bricker. Where do these newspapermen get that kind of 
stuff ; do you know? 

Mr. KuyKenpaut. I don’t know. 

Senator Bricker. Is it out of their imagination? Get 1 or 2 and 
make 16 out of it ? 

Senator Scuorrre.. They sky hook it. 

Senator Bricker. That is anew term tome. They just reach up into 
the sky and pull it down and make it sensational. 

The Cuarrman. That is sky hooking ? 

Senator ScHorrren. Yes. 

The Cuarrman. Let me ask this question: Did you discuss this with 
anyone in the White House ? 

Mr. Kuykenpau. No; not until sometime after Seaton’s letter had 
come to me. It was after Seaton’s letter had come to me and after 
the staff had filed its brief in the case. Governor Pyle I think asked 
me about the staff’s brief. 

The Cuatrman. When you speak of Seaton’s letter, was that a 
letter sent to you ? 

Mr. Kuykenpatu. Yes. 

‘ bs CHATHMAN. Did that refer to Mountain Sheep-Pleasant Valley? 
alley ? 

Mr. KuyKenpauu. Yes. 

The Cuarrman. And then you discussed that you say with somebody 
after you got the letter, with someone in the White House ? 

Mr. KuyKenpatz. No. I discussed the Mountain Sheep-Pleasant 
Valley topic in a general way with Governor Pyle, who was inter- 
ested in what he heard about the brief that the staff of our Commis- 
sion had filed on it. 

Senator Purreti. May I ask a question ? 

The Cuarrman. I would like to clear this up. The article says that 
you discussed this with Sherman Adams. You say you have never 
discussed this case with Sherman Adams. Then you go on and say, 
“Neither he nor anyone else has attempted to influence the Commis- 
sion in this matter or any other matter within the Commission’s 
jurisdiction.” The problem is to reconcile this original statement and 
the Commissioner’s answer just now that he did discuss the matter 
with others in the White House, one being Governor Pyle, after the 
letter was received. 

Mr. KuyKxenpaty. After the letter had been received and the staff 
brief had been filed. 
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Senator Purrei.. Let’s not get confused. He is referring to a latter 
in which Secretary Seaton was supposed to have asked you to delay the 
hearing. Did you ever receive any such letter ? 

Mr. KuyKenpaut. No; I never received such letter, and so far as I 
know such letter was never written. 

Senator Purrett. You referred to the letter. I think we should 
clear it up. What was the letter you received from Secretary Seaton ? 

Mr. Kuyxenpatu. I could get a copy of it. It has been in the 
record. 

Senator Purretit. What does it pertain to? 

Mr. KuyKkenpatu. The letter said that he was asking his people to 
make a study of the reach of the Snake River in here for flood-control 
purposes, and when it was completed they would forward it to us in ac- 
cordance with established custom, something like that. 

Senator Purretx. So that letter, the letter that you did receive, had 
nothing at all in it which would ask you to do anything? 

Mr. Kuyxenpatu. That is right. 

Senator Purreitz. As to delay of the hearings or to take any other 
action; is that true? 

Mr. Kuyxkenpauu. Yes, sir. 

Senator Pourretu. I think we should make that clear. You did re- 
ceive a letter and it did not contain that which this statement that was 
put in our record made it appear that it contained. 

The Cuamman. The letter will speak for itself. We will put it in 
the record. The Chairman recalls in this particular matter the Sec- 
retary of Interior, I think, made a public statement on the matter of 
Pleasant Valley-Mountain Sheep, and suggested in the news release 
that the matter be delayed until they, the Interior Department, could 
reexamine the situation. I think that occurred a couple of months 
ago, wasn’t it? 

Mr. Kuyxenpauu. Probably so. 

The Cuarrman. I was home at the time and there was quite a big 
story about it. He released this, he made this statement regarding 
these two dams. 

It caused a lot of comment in our section because they had always 
been pushing this matter and as an alternate to the Hells Canyon 
Dam, and then Secretary Seaton announced they were going to re- 
examine their position on this matter. I suppose that conclusion 
was part of what was sent to the chairman, I have it here. It is 
January 20, 1957, this year. 

I must say that it was quite surprising, the change in attitude, to 
some of us, when the other attitude under Mr. McKay had been 
pretty well fixed. 

Senator Purrett. This was a change in attitude on the part of In- 
terior, not the Federal Power Commission. 

The Crarrman. But it involves the Federal Power Commission 
because the Mountain Sheep-Pleasant Valley matter would be before 
the Federal Power Commission. 
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Mr. KuyKxenpaty. That is right. 


DEPARTMENT OF THE INTERIOR, 
SECRETARY OF THE INTERIOR, 
Washington, D. C., February 14, 1957. 
Hon. JEROME K. KUYKENDALL, 
Federal Power Commission, 
Washington, D. C. 

My Dear Mr. KuyKEnDALL: This letter is for the purpose of submitting addi- 
tional comments concerning the application of the Pacific Northwest Power Co. 
for a license for project No. 2173. That application pertains to two proposed 
water-power developments, designated as Mountain Sheep and Pleasant Valley, 
to be located in the Hells Canyon reach of the Snake River immediately above 
its confluence with the Imnaha River. 

The Bureau of Reclamation of this Department has studied this reach of the 
Snake River, in collaboration with the Corps of Engineers, as a part of the area 
designated generally by both agencies as the Middle Snake River area. The 
findings of the Bureau of Reclamation in 1954 as to the Mountain Sheep-Pleasant 
Valley stretch of the river were published in House Document No. 51, 84th Con- 
gress, Ist session. One of the potentialities mentioned in that report was con- 
struction of a multiple-purpose Pleasant Valley Dam which would back water to 
the Oxbow Dam site and inundate the Hells Canyon Dam site. 

Agencies of the Department of the Interior have been working closely with 
the Corps of Engineers in its current review of the main control plan for the 
Columbia River Basin. The current flood-control plan of the Corps of Engineers, 
published in House Document No. 531, 8ist Congress, 2d session, indicates the 
need for about 4 million acre-feet of flood-control storage on the Snake River 
above Lewiston. 

The Brownlee development of the Idaho Power Co., now under construction, 
will provide about 1 million acre-feet of flood-control capacity. The Oxbow and 
Hells Canyon developments of the Idaho Power Co. will not provide significant 
quantities of such capacity, and the proposals of the Pacific Northwest Power 
Co. for the Pleasant Valley and Mountain Sheep developments would provide 
about 500,000 acre-feet. 

In the light of the need for development of additional flood control capacity 
in the Snake River Basin, I instructed the Bureau of Reclamation in September 
1956, to evaluate data available concerning the potentials of the Pleasant Valley 
site for the joint major purposes of flood control and power development. That 
agency has prepared a special report on the Pleasant Valley unit, copy enclosed, 
covering a multipurpose use of the site, and contemplating a dam backing water 
upstream to the Oxbow site. The reservoir thus developed at elevation 1,685 feet 
would provide 1,300,000 acre-feet of firm flood control capacity and would have a 
total storage capacity of 2,570,000 feet. The appurtenant powerplant would 
provide for 1,250,000 kilowatts of generating capacity. 

Analyses of the data contained in the attached special report suggest that it 
may be economically feasible to construct such a multipurpose dam at the 
Pleasant Valley site and, if so, to obtain flood control and power generation on 
a greater scale than that envisaged by the application for license for the Pleasant 
Valley site pending before your Commission. 

The evaluation of the Pleasant Valley unit contained in the special report 
attached presumes the development of a dam and reservoir project downstream at 
Mountain Sheep and existence of the Brownlee Dam and Reservoir upstream. 
Under these conditions the Pleasant Valley unit would have an adverse effect on 
the resident fishery, but no significant additional effect on the anadromous species. 
This Department, on November 8, as you know, recommended that appropriate 
facilities be installed to pass the anadromous fish runs around projects con- 
structed in the reach of the Snake River between Mountain Sheep and Brownlee. 
Upstream migrants would be intercepted by facilities at the Mountain Sheep 
Dam and carried upstream for release above Brownlee Dam. Downstream 
juvenile migrants would be collected at Brownlee Dam and trucked to a point of 
release below Mountain Sheep Dam. 

In the light of the possible values of the Pleasant Valley site for multipurpose 
development, I am requesting the Bureau of Reclamation to study the feasibility 
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of such development in greater detail and report its recommendations expedi- 
tiously. As soon as I have that report, I shall submit further comments to the 
Commission in accordance with established practice. 
Sincerely yours, 
Frep A. SEATON, 
Secretary of the Interior. 

Mr. Kuyxenvatu. At the time we got Secretary Seaton’s letter, 
yes, the hearing had concluded. And under the Administrative Pro- 
cedure Act the matter is entirely in the hands of an examiner. 

We were asked then by Senator Anderson how we construed Mr. 
Seaton’s letter, and I quote part of our answer here, at the top of 
page 43. 

Senator Scnorerren. Starting at the bottom of page 42? 

Mr, KuyKenpatu. Yes. We responded to the letter from Senator 
Anderson, in part, as follows: 

In specific response to your first question, the Commission does not consider 
that the letter of February 14, 1957, from the Secretary of the Interior has any 
legal effect, substantively or procedurally, in the proceeding on the application 
for license for project No. 2173. 

In response to the second question, the Commission also respectfully states 
that it does not intend to alter in any way its normal course of procedure in 
handling the Mountain Sheep-Pleasant Valley application of the Pacific North- 
west Power Co. 

The paragraph I just read has been widely quoted. 

The Cuarrman. I might say for the benefit of the record, and also 
for the benefit of the committee members, the Pacific Northwest Power 
Co. is a combination of power utilities out there, banded together for 
this particular purpose of non-Federal dam construction. 


Mr. Kuykenpauu. The paragraph in our letter that has not received 
any attention 

The Cuarrman. Put the whole letter in the record. You can do 
that. It will speak for itself. 

Mr. Kuyxenpatu. All right. I will put in the whole letter to Sena- 
tor Anderson. 

(The letter referred to follows :) 


UNITED STATES SENATE, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
March 16, 1957. 
Hon. JEROME K. KUYKENDALL, 
Chairman, Federal Power Commission, 
Washington, D. C. 


DEAR Mk. KUYKENDALL: During the hearings on March 6, 7, and 8 by the 
Subcommittee on Irrigation and Reclamation on 8. 555, to authorize Federal con- 
struction of the Hells Canyon Dam, a question arose which the committee hopes 
you will answer promptly. 

The subject under discussion was the current proceedings on the application 
of the Pacific Northwest Power Co. for a license to construct the Mountain Sheep 
and Pleasant Valley projects in the middle reach of the Snake River below 
Hells Canyon. It was pointed out that Secretary Seaton had informed you by 
letter of February 15 that he had ordered a restudy of this stretch of the river 
to be completed in December 1957, with a view to determining whether a higher 
dam at Pleasant Valley might be both feasible and desirable. Mr. Seaton’s 
letter pointed out the need for more storage in this stretch of the river than the 
private dams applied for would provide. However, the letter did not specifically 
request that the Commission postpone its decision on the license application 
pending the completion of the Department’s study. 
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We have been informed that the Corps of Engineers has similarly decided to 
include the reach of the Snake River from the Nez Perce Dam site to the Hells 
Canyon Dam site in its current review study of the “308 Report” comprehensive 
plan for the Columbia River Basin. This review is scheduled for completion in 
June 1958. 

During the hearings the subcommittee agreed that we should obtain from your 
Commission a statement to clarify the status of the entire problem for the Con- 
gress. The committee therefore requests that you provide a prompt reply to 
these two questions : 

1. What do you consider to be the legal effect of the February 15 letter from 
the Secretary of the Interior to you, both substantively and procedurally? 

2. In the light of the Secretary’s letter and his proposed restudy, does the 
Commission intend to alter in any way its normal course of procedure in han- 
dling the Mountain Sheep-Pleasant Valley application of the Pacific Northwest 
Power Co.? 

It would be greatly appreciated if the committee could have your prompt reply 
to this letter, so that it may be included in the record of the hearings. Clearly 
the reaction of the Commission to this situation is necessary as a guide to the 
recommendations of this committee to the Congress. 

Please advise by March 20 when we may anticipate your reply in the event 
your response may be delayed beyond that date, as we are desirous of closing 
the record on S. 555 as promptly as possible. 

Sincerely yours, 
CLINTON P. ANDERSON, 
Chairman, Subcommittee on Irrigation and Reclamation. 


FrepERAL POWER COMMISSION, 
Washington, March 20, 1957. 


Project No. 2173—Pacific Northwest Power Co. 


Hon. Cirnton P. ANDERSON, 
Chairman, Subcommittee on Irrigation and Reclamation, 
United States Senate, Washington, D. C. 


Dear SENATOR ANDERSON : This is in response to your letter of March 16, 1957, 
concerning the letter dated February 14, 1957 from the Secretary of the Interior 
concerning the Pleasant Valley site on the Snake River and requesting answers 
to the following questions: 

1. What do you consider to be the legal effect of the February 15 letter 
—_ ms Secretary of the Interior to you both substantively and proce- 

urally? 

2. In the light of the Secretary’s letter and his proposed restudy, does 
the Commission intend to alter in any way its normal course of procedure in 
handling the Mountain Sheep-Pleasant Valley application of the Pacific 
Northwest Power Co.? 

Apparently, your reference to a letter from the Secretary of the Interior dated 
February 15, 1957, is to an undated letter attached to a press release by the 
Department of the Interior dated February 15, 1957, which letter is a copy of 
the Secretary’s letter transmitted to the Commission under date of February 14, 
1957. 

As indicated in your letter, the Secretary of the Interior has made reference 
to a possible need for more storage in the Middle Snake River than the proposed 
dams applied for by the Pacific Northwest Power Co. would provide. The ques- 
tion of adequate storage was one of the principal subjects explored at the hear- 
ing held on the application of the Pacific Northwest Power Co. for its proposed 
Mountain Sheep and Pleasant Valley developments (project No. 2173). 

The hearing on the application was held according to normal procedure under 
the Federal Power Act and the Administrative Procedure Act. As further indi- 
cated in your letter, the Secretary of the Interior has not requested that the Com- 
mission depart from normal procedure. 

In specific response to your first question, the Commission does not consider 
that the letter of February 14, 1957 from the Secretary of the Interior has any 
legal effect, substantively or procedurally, in the proceeding on the application 
for license for project No. 2173. In response to the second question, the Com- 
mission also respectfully states that it does not intend to alter in any way its 
normal course of procedure in handling the Mountain Sheep-Pleasant Valley 
application of the Pacific Northwest Power Co. 
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The foregoing does not mean that the Commission would decide the matter 
on an inadequate record if such should be the case. In any event, the matter 
is now before the presiding examiner pursuant to the provisions of the Adminis- 
trative Procedure Act. 

Sincerely yours, 
JEROME K. KUYKENDALL, Chairman. 

Mr. Kuyxenpatu. The particular paragraph I have reference to is 
as follows: 

The foregoing does not mean that the Commission would decide the matter 
on an inadequate record if such should be the case. In any event, the matter 
is now before the presiding examiner pursuant to the provisions of the Adminis- 
trative Procedure Act. 

Senator Bricker. Are you prohibited by the law from talking about 
any case that is before an examiner / 

r. KuyKenpauu. I think it is FCC that has that particular rule. 

Senator Bricker. I know they have. I wondered if you have any 
similar provision. 

Mr. KuyKenpauu. We can talk to them, but I never do talk to them 
about what they are going to do. I think that is explicit in the Ad- 
ministrative Procedure Act, that we should not do anything to—— 

Senator Bricker. Influence their judgment? 

Mr. Kuyxenpatt. To influence them. But there is nothing to pre- 
vent us from communicating with them about legitimate topics. 

The Cuarrman. Is it your policy to obtain all facts available and 
to consult with other Federal agencies about their plans for develop- 
ment of a river basin before determining whether Federal or licensed 
development of a particular project is in the public interest:? 

Mr. Kuyxenpna.u. It certainly is, and that is what I want to em- 

hasize here. There have been all these accusations made in this hear- 
ing room that I have torpedoed the high Pleasant Valley Dam. 
Nothing has been done. We had probably 2 or 3 or 4 reports from 
the Department of Interior that are in the record on this case. We 
always do have. ‘These studies continue. 

They told us they are going to send along another report on another 
study they are now making. We say we will not decide this case on 
an inadequate record and we won't. 

I want to point out that the staff in that case has taken a position 
in opposition to the Northwest Power Co., and the staff thinks that 
their application should be denied, and that the Commission ought 
to aaa the possibility of a project at Nez Perce, which is down- 
stream and below the Salmon River, which is a big, flooding river. 

I don’t mean to say that the Commission is going to do necessarily 
what the staff recommends. I do want to emphasize that it is an 
open proposition. Nothing has been decided on the case, and nothing 
will be decided except in accordance with established principles under 
law and principles of bringing about comprehensive development of 
the river basin. 

The Cuamman. Have you discussed this matter with the Corps 
of Engineers? 

Mr. KuyKkenpatu. No, I have not. 

The CuarrmMan. Do you know of anyone in the Commission who 
has, to your knowledge? 

Mr. KuyKenpatu. Not to my knowledge. Maybe our staff has. We 
probably may have some—lI doubt if we have any Corps of Engineers 
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reports here because I don’t think they are working this section of 
the river, are they, Senator? Isn’t that all Interior ? 

The Cuarrman. No, they are not technically working it. It affects 
their whole comprehensive plan. 

Mr. Kuyxenpati. There may be some communications from the 
Corps of Engineers in the record of this case, and I couldn’t tell you. 

The Cuarrman. In this particular case at least the Department of 
the Interior had evidenced its interest and did send the letter which 
we will put in the record, and your reply. 

Mr. Kuyxenpaty. Yes, and I think they had sent 2 or 3 reports 
previously which are in the record of this case. 

The Cuarman. This brings me to this question, regarding section 
4-E of the act. I want to ask whether you construe that section as 

rmitting you, or the Commission, to grant a license to Pacific 

orthwest Power Co., to build dams at Mountain Sheep and Pleasant 
Valley, without reporting to Congress the advantageous uses which 
could be derived from the construction of Nez Perce Dam proposed 
by the 308 report of both the Bureau and the Corps of Engineers 
without waiting 2 years prescribed by that section ¢ 

Mr. KuykeNnbauu. 4-e¢ of the Federal Power Act? 

The CHatmman. Section 4-e of the original act. It is on page 7, 
near the bottom of the page. The last proviso at the bottom of 
page 7. 

Mr. Kouyxenpatt. I don’t believe that is the section, Senator. I 
believe that refers to existing dams. 

The Cuarman. No. It specifically says it shall not apply to any 
dams constructed prior to June 10, in this case, 1920, but it was 
amended in the Water Power Act. 

The proviso says: 

In case the Commission shall find that any Government dam may be advan- 
tageously used by the United States for public purposes in addition to navigation, 
no license therefor shall be issued until 2 years after it shall have reported 
to Congress the facts and conditions relating thereto * * * 

In my interpretation, that proviso applies to the issuance of licenses 
for future dams. 

Mr. Kuyxenpat. I don’t think so. I think section 7-b is the 
section you are interested in, Senator. 

The Picador No, I am speaking of 

Mr. KuyKenpatn. May I read section 7—b? 

The Cuarmman. I am speaking of section 4-e. 

Mr. Kuyxenpauyt. As I understand section 4-e now, that refers 
to an existing dam built by the Government where someone, some 
non-Federal entity, apparently, would like to develop power out of it. 
And in that event we could elie that to Congress to see if the Federal 
Government wanted to develop the power itself. 

The Cuatrman. Before you issue a license in this case—it applies 
to the issue of license—it says: 


* * * No license therefor shall be issued— 





that applies to future dams— 


until 2 years after it shall have reported to Congress the facts and conditions 
relating thereto * * * 
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Mr. Kuyxenpatu. There is no Government dam at Mountain Sheep. 

The Cuamman. No. But a Government dam is proposed at Nez 
Perce. 

Mr. Kuykenpa.u. There is no Government dam there now. 

The CHarrman. No. That is for the future. That is what I say. 

Mr. KuyKenpDatu. Let me read section 7—b to you: 

Whenever, in the judgment of the Commission, the development of any water 
resources for public purposes should be undertaken by the United States itself, 
the Commission shall not approve any application for any project affecting 
such development, but shall cause to be made such examinations, surveys, 
reports, plans, and estimates of the cost of the proposed development as it may 
find necessary, and shall submit its findings to Congress with such recommenda- 
tions as it may find appropriate concerning such development. 

I think that is the section that would cover it, Senator. 

The Cuairman. That covers it, too. But the 2-year waiting period 
is fixed in section 4-e. 

Let me ask this question and put them both in the record for in- 
terpretation. Have you ever, during your record as Commissioner, 
ever submitted such things to Congress as is provided under section 
7-b, in the case where there is conflict in these dams such as the 
Mountain Sheep-Pleasant Valley and Nez Perce projects? 

Mr. Kuyxenpatt. I don’t think we have. 

The Cuartrman. Will you continue? 


ACCELERATED AMORTIZATION FOR IDAHO POWER CO. 


Mr. Kuyxenpatt. Although this question has become moot since 
this hearing started, it still appears necessary to demonstrate that 
the effort to discredit the Federal Power Commission and me, con- 
cerning this subject, is baseless. 

The two Senators from Oregon indicate that the Commission should 
have determined, positively, whether or not Idaho Power Co. would 
receive a certificate for rapid amortization from ODM before it issued 
a license. 

It seems to be implied, although not definitely stated, that, if FPC 
had discovered that Idaho Power Co. would get the fast writeoff, 
FPC should then have denied the company a license for that reason. 

Such a policy would, of course, lead not only to absurd, but to 
disastrous, results. Let us take an example outside the electric-power 
field, where the public versus private ownership issue is not present. 
FPC has issue many certificates of public convenience and necessity 
to natural-gas pipeline companies to construct natural-gas pipelines. 
Some of those companies obtained certificates for rapid amortization 
of such projects. Should FPC, after finding that the public con- 
venience and necessity required the construction of such facilities, 
then deny authorization to build them because another agency, in the 
executive branch of the Government had determined that such facili- 
ties were needed for our national defense ? 

The Carman. Yes, but, again going back, let’s take section 7-b. 
Wouldn’t that affect the judgment of the Commission as to whether 
the development of the water resources should be undertaken by the 
United States if it was necessary to have a tax amortization? 
Wouldn’t you be required to report that to Congress under your own 
section 7-b? Wouldn’t it be your duty to report that this dam is 
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going to be built but it is going to be built with this rapid amortization, 
and that would weight the factors of the judgment of the Commission 
that this should be undertaken by the United States? 

Mr. KuyKkenpatu. No; I think the Commission’s job is to determine 
whether or not it shall grant a license. We have always done that. 

The Cuatrman. I know. You have the case before you to grant a 
license. But the duty of the Commission is to determine whether or 
not it might be advantageous for the Government to build it instead 
of granting a private license, and if the Commission deems this neces- 
sary or advantageous, to tell Congress about it. 

Mr. KuyxKenpauu. There is no doubt about it. I pointed out sec- 
tion 7—-b myself. 

The Carman. But you haven’t done that in any case, have you, 
where we have had these conflicts ¢ 

Mr. KuyKkenpDatu. Well, we have recommended a lot of develop- 
ment by the Federal Government, and that is on the last page of my 
statement, on page 75. But that is not exactly the situation you are 
talking about, T don't think, Senator. 

The Cuarrman. Would it be a factor? Would it be a factor in 
determining to issue a license, a private license? Surely, you have 
been cognizant of the opinion in our section of the country that this 
should be a Federal dam, and that the two of them are in conflict, and 
then, when you add the fact that, in order to grant the private license, 
there is involved the tax-amortization feature at the cost which your 
own people testified to, wouldn’t that be something to consider under 
section 7 (b), whether or not you should tell Congress that in view of 
that this might justify advantageously the Government dam? It 
would be a factor, wouldn’t it? You may not come to that conclusion, 
but it would be a factor, wouldn’t it ? 

Mr. Kuyxenpat. I don’t think that we need to know that or should 
ever know it. We have never certificated a papeline or granted a li- 
cense for a hydroelectric project where accelerated amortization en- 
tered into it, or where we knew that the company would get it. Nor 
have we ever found that any project was feasible only because it had 
accelerated amortization. We have had nothing to do with it. That 
has been entirely up to ODM. 

The Cuarman. There is no conflict between when a government 
builds a pipeline or a private concern builds a pipeline. I am talking 
about these cases where there is an apparent—and, surely, obvious to 
the Commission, whether they had it in their testimony or not—a great 
and running conflict, say, in the Hells Canyon case. And the tax amor- 
tization would surely be a factor, wouldn’t it, in whether or not you 
would report to Congress that it might be advantageous for the 
Government to build a dam? I am not saying you would come to 
that conclusion, but would it be a factor that you would have to con- 
sider ? 

Mr. KuyKenpatu. I would say if we knew about it. 

The Cuarman. You knew about it? 

Mr. KuyKenpauu. Certainly, we would consider the effect of it. 

The Cxamman. You knew about it. 

Mr. KuyKkenpauu. No; I didn’t. 

The Cuarrman. About the application fortax amortization ? 

Mr. Kuyxenpauu. I knew eat the application, but I didn’t know 


about the granting of it. 
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The CHamman. Not at the time you gave the Idaho Power Co. the 
license. It was still pending. But they, in their own testimony, I 
think, said they were relying upon the fact that they might get this 
tax amortization. 

Mr. KuyKenpauu. No; that is not what they said, Senator. They 
said they had applied for it. But they had faint hope of getting it. 

And they would go ahead anyway, whether they got it or not. 

The Cuamman. [ don’t know exactly what the testimony was, but 
I know it was mentioned in the testimony. 

Mr. Kuyxenpatu. Yes; it was mentioned in the record. 

The Cuarrman. So we knew about it. 

Mr. KuyKenpatu. It was mentioned in the record, but it was never 
an issue in the case. And our findings and decisions were based 
wholly without any regard of the accelerated amortization. 

The Cuatrman. I am forced to remark that, in a case where there 
is a conflict, like there was in this case, if you want to follow out 
7 (b) or 4 (e), you have a duty to report that to Congress and report 
all the factors that might weigh a decision of the Commission as to 
whether it is advantageous to give the private license or go ahead with 
the Government-financed dam. I can’t see how you can get away from 
the responsibility under the law, particularly when the Commission 
is there to protect the public interest. And, surely, the fact that a 
tax amortization might be granted or had been applied for must be a 
factor. 

Mr. Kuykenpauu. It wasn’t a factor in our decision. 

The Cuarrman. You don’t believe it should ever be a factor in your 
case ? 

Mr. KuyKenDALL. No; I don’t. 

The Cuarrman. Then let’s take this for example, for the future, as 
between the Mountain Sheep, Pleasant Valley, and Nez Perce. There 
is a conflict there. We know that. You know that of your own 
knowledge. 

Mr. KuyKenpDauu. Yes, sir. 

The CuHarrman. In that particular case, if there is a tax amortiza- 
tion involved you would not consider it a factor whether or not you 
should report. to Congress that it might be advantageous to either have 
a private license or the Government dam ? 

Mr. Kuyxenpaty. Of course, we never know whether it will be 
granted or not. I don’t think we ever have known, until it was. And 
that was after we certificated it. And probably after it was built. 

The Cuatmrman. Understand this now. You don't believe this would 
be a factor in your decisions? 

Mr. Kuyxenpatt, Let me put it this way: I don’t know, in fact I 
am sure there never has been a project authorized by the Federal 
Power Commission which got accelerated amortization which needed 
accelerated amortization in order to build a project. I am convinced 
they all could have been built anyway, and that was our finding, 
that they could have been built without it. 

We found them feasible-— 

The Cuamman. That may be true. I am not questioning that. I 
am not saying that it would change your decision. But I am trying 
to point out what you say, that.it should never be a factor in these 
eases, when you make the decision on whether or not you should report 
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to Congress that because of certain factors it might be advantageous 
to build Federal-financed dam. I can’t see how you can get away 
from that factor. 

Mr. Kuyxenpatu. I don’t see what you are driving at. If we 
license a dam, and then ODM grants accelerated amortization, that 
tells everybody that in ODM’s view and the view of the executive 
branch of the United States Government that project is important 
for national defense. If that happened, would it be incumbent upon 
the Commission then to say. “No, you can’t have a license, we want 
to report this to Congress?” I don’t quite follow your thinking there. 

The Crarrman. I think that under the act you are to report all 
factors involved where there is a question between the two projects, 
the type of project. I think it is your duty. And I can’t see how 
you can get away from reporting the fact that there is pending a tax- 
amortization application because that has a bearing upon it. It has 
a bearing upon whether it is going to be completely privately financed 
and no cost to the Government, as the Idaho Power Co. said, one dime; 
it has a bearing on whether or not the Congress will decide on whether 
or not to make it a Federal project. Surely it is your duty under 
the act to do that. 

Mr. Kouyxkenpaty. You are talking about a hypothetical question? 

The Cuarrman. Yes, surely. 

Mr. Kuyxenpatyt. What I am saying is that I stand on my record 
in this case. 

The CHarrman. Let’s get specific. The Mountain Sheep, Pleasant 
Valley, and Nez Perce are in controversy right now, how we should 
develop those sites. 

Mr. KuyKenpbatu. Yes. 

The Cuarrman. One, whether or not we should build a public dam, 
or give the license to the Mountain Sheep-Pleasant Valley. 

Mr. Kuyxenpbaut. Or whether there should be any projects built 
there, and Nez Perce built at all. 

The Cuatrman. Any project at all. Yes. Then the law says 
that— 

Where in the judgment of the Commission the development of any water 
resources for public purpose should be undertaken by the United States itself, 
the Commission shall not approve any application for any project affecting such 
development but shall cause examination * * * and submit its findings to Con- 
gress with such recommendations as it may find appropriate concerning the 
development. 

In this case you haven’t done that. The Commission has not done 
that, has it? 

Mr. KuyKenpatu. We haven’t taken any action on it. That is what 
I am trying to bring out, that we are accused of torpedoing a high 
dam there, but we haven’t done a thing. The examiner hasn’t even 
issued a decision. We have said we wouldn’t decide the case on an 
inadequate record in any event. 

The Carman. I am asking you when you come up to face the 
decision, whether or not you will report to Congress the pros and cons, 
and whether or not the tax amortization might be a factor in that 
report. It is a simple question. 

r. Kuyxenpa.. I don’t think it is. 
The Cuarrman. All right. That is your answer. 
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Mr. Kuyxenpauu. We will handle the case according to law and 
principles of comprehensive development of our water resources. 

The Cuarrman. I have one further question. In order to arrive 
at a decision as to whether or not a Government dam might be advan- 
tageously built instead of the private license, you would not take tax 
amortization into consideration. 

Mr. KuyKxenpat. If it were known that it were going to be granted, 
I would certainly take it into consideration. But what I am saying 
here is that where we didn’t know it, and it was granted 2 years after 
we had licensed the project, that. we had no part in it—ODM did it 
all—that I think it is an unfair criticism of the Commission or of me 
to try to indicate that we did something improper about accelerated 
amortization. 

The Cuaiman. I am not talking about the criticism. And I am 
not passing on that. Iam merely trying to arrive at what your policy 
would be in these cases, and what you think your duty is under the 
law in these cases where you have these conflicts. That is all I am 
trying to arrive at. 

Senator Purrein. May I ask a question ? 

The CuairMan. Yes. 

Senator Purrett. Do you think you should hold up issuing a cer- 
tificate if all other factors had been determined, to wait to find out 
what ODM would do in the case of granting rapid amortization, where 
the question of public convenience and necessity is involved? That is 
an involved question. Let me put it another way. 

If you were ready to determine, to take action in a matter pending, 
but there had been filed an application for accelerated amortization, 
do you feel that you should hold up the granting of that certificate 
until such time as ODM had determined whether or not they would 
grant accelerated amortization ¢ 

Mr. Kuykenpati. No. The way the Commission has always acted 
is on the merits of the case before it. And we have determined whether 
or not a project was feasible and sound, with no regard to the pos- 
sibility of there being accelerated amortization. If we found it was in 
the public interest for a project to be built, whether it be a pipeline or 
dam or what, I think we should go ahead and certificate it without 
waiting to see what ODM would do about accelerated amortization. 

Senator Purreti. That is what I wanted. 

The CuarrMan. I again get down to the fact that surely you should 
report to Congress, as it is your duty under the act, not knowing what 
ODM is going to do, but to say that if ODM does this, then it might 
tip the scales for a decision for the Government to advantageously do 
it, instead of the private license. Wouldn’t that be your duty? 

Mr. KuyKkenpatu. Why would it tip the scales? 

The CuairMAn. Because when you have to decide these, you deter- 
mine whether one is a purely private financed or whether the Govern- 
ment is going to participate, which it did in the Idaho Power case, if 
the tax amortization held good. You would have to take those factors 
into consideration and report to Congress. 

Mr. Kuykenpatu. Senator, I don’t like to argue this—— 

The Cuarrman. I don’t want to belabor the point either. 

Mr. KvuyKEnNpDALL (continuing). Because I don’t think it is impor- 
tant. The record is clear about FPC’s part in it. 





252 NOMINATION OF JEROME K. KUYKENDALL 


The Crarrman. I think $83 million is quite important in building 
a dam. 

Mr. Kuyxenpati. I am talking about FPC’s part in it. But the 
fact is, Senator, just to clear the record, that there would still be no 
cost to the Government if Idaho Power built those two certificated 
dams with accelerated amortization. What it amounts to is there 
would be less tax revenue to the Government. 

Senator Bricker. That isall. For the first 5 years. 

The Cuatrman. I can’t agree with you. 

Senator Bricker. Less tax return for the first 5 years, and after 
that they wouldn’t be able to take any depreciation. 

Mr. KvuyKenpaut. Less money received by the Government all told. 

The Cuarrman, Let his statement stand. It speaks for itself. 

Mr. Kuykenvatu. [ am not arguing for accelerated amortization. 
It caused us plenty of problems at the Commission. But I have a 
statement from our accountant on the point, now that it is brought up, 
Mr. Rainwater, who has been so widely quoted. 

The CHamrMan. He testified ? 

Mr. KuyKENDALL. Yes, before Senator Kefauver. 

Maybe you would be interested in it. I don’t know whether you 
want it in the record or not. It demonstrates what I have just said. 

The CHarrmMan. Put it inthe record. 

Senator Scuorpre.. Let’s hear it. 

The Cuatrman. Or read it, if you wish. 

Mr. KuyKenpaAtt (reading) : 


COMPUTATION OF TAX BENEFITS TO FEDERAL GOVERNMENT ON CERTIFICATED PORTIONS 
OF BROWNLEE AND OXBOW PROJECTS 


In accordance with our telephone conversation our staff has made a computa- 
tion of the estimated tax benefits to the Federal Government relating to the 
certificated portion of the expenditures on the Brownlee and Oxbow projects of 
Idaho Power Co., after giving consideration to the possible losses to the Federal 
Government arising from the issuance of the amortization certificates. Because 
of all the discussion that has revolved around the $83,595,876 it seemed desirable 
to show that the Federal Government would still realize very substantial tax 
benefits even after giving effect to the deferrals of taxes under the accelerated 
amortization certificates, 

In the record in the license proceedings before the Commission the company 
had submitted certain estimates of Federal income taxes to be paid under con- 
ventional financing. However, the amounts applied to all of the projects includ- 
ing Hells Canyon and the substations and transmission lines associated there- 
with. In order to determine the Federal taxes estimated to relate to the certifi- 
cated portions of the two projects, it was necessary to determine a tax rate appli- 
cable to plant investment. A rate of 4.2 percent of plant investment appears to 
the staff to be a reasonable estimate. 

Applying this rate of 4.2 percent to the average plant in service over the 50-year 
period after deducting accrued depreciation, the estimated amount of Federal 
income taxes that would be paid under conventional financing was found to be 
$68,459,059. The total income taxes to be paid over the 50-year period would 
be the same regardless of whether there were deferrals of taxes under accelerated 
amortization. 

If compound interest of 3% percent is computed on the estimated taxpayments 
there will be total possible tax benefits to the Federal Government under con- 
ventional financing of $232,386,367 for the 50-year period. From this amount 
should be deducted the $83,595,876, representing the estimated effect of the 
deferred taxes arising from the accelerated amortization certificates, leaving net 
benefits to the Federal Government over the 50-year period of $148,790,491. 
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If the company had not been granted the amortization certificates and had 
availed itself of liberalized depreciation under section 167 of the 1954 Revenue 
Act, the accumulative tax benefits to the Federal Government over the 50-year 
period would have been $208,164,901 instead of $148,790,491 computed under the 
other basis. These computations indicate that the Federal Government will 
realize substantial tax benefits on the two projects in spite of the accelerated 
amortization certificates having been issued. There will be additional tax bene- 
fits on the portions of the project expenditures not certificated which are not 
included in the above figure. 

That is signed by Mr. R. C. Rainwater, chief accountant to the 
Federal Power Commission, and it is dated June 17, 1957. 

I don’t want to argue accelerated amortization with anybody. 

The Cuatrman. That still doesn’t say anything, what he said there. 
It is 4 o’clock or I would explain some of the gimmicks in there. 

Mr. Kuyxkenpa.u, I didn’t realize it was so late myself. 

Senator Scnorpret. I would like to ask one queston if I may. Do 
you have any advisory provisions or requirements to the ODM? 

Mr. Kuykenpauu. No, none at all. We have never advised them. 
Except like we did in this case. It is the only one I know of. They 
asked what was in the record or what we knew about it. We gave 
them a transcript of the testimony about the accelerated amortization. 

The Cuamman. Did Mr. Rainwater testify to that. before the 
Kefauver committee ? 

Mr. Kuyxenpnat. No. 

The CxHarrman. Is this subsequent ? 

Mr. Kuykenpat.. I got to thinking about this, and I was just 
curious, so I asked him about it. 

The Cuatrman. Why didn’t he say this before the Kefauver com- 
mittee ? 

Mr. KuyKenpatu. He wasn’t asked about it. 

The Cuarmman. I think maybe we ought to set this down as a sup- 
plemental bit of testimony. 

Mr. Kuyxkenpatn. Itis allright with me. I don’t care. 

The Cxamman, Off the record. 

(Discussion off the record.) 

The Cuairman. I want to put this in the record. Way back in 
1953 I put in this record and discussed this in front of the committee, 
and made the statement on the floor about the abuse of tax amortiza- 
tion certificates which had, up to that time, amounted to $3,531,142,000 
on private utilities alone. That is as of 1953. I want to put the 
statement in the record. 

Senator Bricker. Next year it will run out and there will be full 
taxes on all the property, including the amortization. 

The CHatrMAn. 1 am not an accountant but if I had the time I 
could explain some of the gimmicks. 

T said at that time that— 


Congress did not intend to provide a windfall. The utilities bear no taxes on 
their own. All taxes are charged to the customers as a part of the rate. Why 


should such customers be charged in any year more than the utility actually pays 
the Government? 


It isa long statement and points it all up. 


93517—57——-17 
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(The document, above referred to, is as follows :) 


[Excerpt from April 22, 1953, hearing before Senate Interstate Committee on Nomination 
of Jerome K. Kuykendall] 


Tax AMORTIZATION CERTIFICATES—SHALL THEY BECOME A BILLION DoLiaR WIND- 
FALL TO THE UTitity INDUSTRY? 


(Joint statement by Senator Warren G. Magnuson, Senator Henry M. Jackson, 
and Congressman Don Magnuson) 


Mr. Chairman and members of the Federal Power Commission, the statement 
I am about to present represents the views of Senator Henry M. Jackson, Con- 
gressman Don Magnuson, and myself on a question of vital interest to millions 
of consumers in this country—the customers of electric and gas utilities. We 
refer, of course, to the treatment of accelerated depreciation on facilities cun- 
structed in the last 3 years by the utility industry—covered by tax amortization 
certificates. 

The record shows that since the enactment of the 1950 Revenue Act, gas and 
electric utilities have received tax amortization certificates amounting to $1,626,- 
615,000 on proposed construction of facilities totaling $3,531,142,000. The cer- 
tificates held by these companies permit them to depreciate over a 5-year period— 
permit them to strike off for income tax purposes—$1,626,615,000 of their plant 
costs. 

We raise these questions: How should this huge writeoff be treated by the 
Federal Power Commission and State public utility commissions in determining 
rates consumers of these companies shall pay? Does this $1,626,615,000 write- 
off represent a windfall to the companies involved? Shall it be an involuntary 
capital contribution by the customers of these utilities? Was it the intent of 
Congress that the regulated private utilities, who by law are guaranteed a fair 
return on their investment, should receive a windfall of this magnitude? In our 
discussion we will seek to throw some light on these questions. 

Through accelerated depreciation Congress provided an incentive to private 
enterprise to build facilities necessary for the national defense effort. There 
was a question whether the managements of our industrial enterprises would 
take the risk of investing capital in plants which would have little, if any, use 
after the defense emergency had passed—unless they were assured that the risk 
of post emergency disusefulness were borne by the Federal Government. For 
example, it was logical that a corporation would not construct a plant to manu- 
facture tanks or planes unless it could be reasonably certain that its invested 
capital would be recovered during the emergency period—and that at the end 
thereof it would not have on its hands a white elephant. 

In the accelerated depreciation provision of the Revenue Act of 1950, Con- 
gress sought to take the risk of postemergency disusefulness off the back of 
the businessman.investing his money in defense facilities. Congress “‘social- 
ized” the risk—placed the risk on the people of the United States, rather 
than on the individual enterprise. It is clear from the legislative history of 
the bill that it was intended that the business enterprise should know in ad- 
vance the amount of economic depreciation which would be recognized by the 
Government for purposes of taxation so that it could plan accordingly. 

There is no question in our minds but that these provisions of the law apply 
to the regulated utilities as well as to the unregulated industrial enterprises 
of our Nation. No doubt some utilities have provided some facilities for the 
defense effort which, upon termination of the emergency, will have limited use- 
fulness. From a perusal of the vast number of certificates which have been 
granted to utilities, their geographic location, the existing power and natural 
gas demands beyond capacity available, however, we are convinced that most, 
if not all, of the utility facilities covered by the certificates will have a useful 
life far beyond the emergency period. 

We are personally familiar with certain electric power projects in the Pacific 
Northwest which have received tax amortization certificates. It is evident 
that these generating plants will be needed for full capacity operation through- 
out their useful life which may be from 50 to 100 years. 

Some of these plants are being constructed under licenses which were issued 
by this Commission. These companies, in their application to you for a license, 
did not allege that the plants would have limited use after the emergency pe- 
riod. On the contrary, their representations to you indicate that these power- 
plants were, and are, part and parcel of their long-range plans. 
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We are gravely concerned about the misuse of tax amortization certificates 
to provide windfalls for the regulated utilities. The purpose of allowing ac- 
celerated depreciation for tax purposes was, as we said earlier, to take the 
risk of postemergency disusefulness off the back of the business investing 
his money in defense facilities. 

We need hardly tell members of this Commission that investors in utilities 
do not take the same degree of risk as investors in industrial enterprises. 
Utilities have the lawful right to secure from regulatory bodies increases in rates 
which are necessary to produce a fair return on their rate base. Industrial 
enterprises do not have such legal rights to secure higher prices for their product, 

We believe that most of the hydroelectric and steam generating plants con- 
structed under these tax amortization certificates will be used far beyond the 
present emergency period. Generally speaking, they are an integral part of 
the long-range expansion plans of these companies. Likewise we believe that 
natural gas pipelines. carrying gas from the Southwest to the East, North, and 
Northeast will continue in service at full capacity for the next 20 or 30 years. 

If there is any risk involved, this risk is actually carried by the utility cus- 
tomers. They will pay rates high enough to provide a fair return on the money 
the utilities expended. 

As implied throughout this statement, there is grave doubt in our minds as to 
the propriety of issuing tax amortization certificates to the regulated utilities 
in the first place. This fault, however, lies not with this Commission but with 
the defense agencies that had responsibility for administering the tax amortiza- 
tion program. Now that the certificates have been issued, we believe the com- 
panies should not be permitted to charge their consumers some fictitious amount 
representing what would have been paid, had the companies received no tax 
certificates. 

Tax savings represented by these certificates should be passed on to the con- 
sumers in the form of lower rates; otherwise the customer is twice penalized. 
He pays, in his individual taxes during the 5-year period, a fraction of the 
amount that the utilities would have paid in income taxes. In addition, he, 
in effect, makes an involuntary and interest-free capital contribution to the 
company. 

To state it another way, the utility customer, over a 5-year period, contributes 
the capital for the alleged defense portion of the facility—however, the facility 
goes into the utility’s rate base at full cost—and the customers are charged a 
fair return on the capital which they themselves have involuntarily contributed. 
Such a procedure cannot be justified on the basis of equity or good conscience, 
nor can it be justified—in our opinion—as a legal right stemming from the 
intent of Congress. 

Congress did not intend to provide a windfall for anyone. The utilities bear 
no taxes on their own. All taxes are charged to their customers as a part of 
the rate. Why should such customers be charged in any year more than the 
utility actually pays to the Government? 

We can understand, of course, that the utilities desire to be left entirely free 
to do as they wish with the additional income which will be produced by charg- 
ing consumers for taxes not actually paid. Such a scheme, however, will inflate 
their income for the 5-year period. Some utilities may use—yes, some have used— 
this distorted picture of earnings to drive upward the price of their stock. 

Some contend that accelerated depreciation is merely a tax deferment plan 
which the Federal Government had made available to corporations who may 
construct defense facilities. It is nothing of the sort and no legislative history 
ean be cited to support that proposition. 

Tax amortization certificates were intended to apply solely to emergency 
facilities needed for the defense effort—facilities whose economic usefulness after 
the emergency period would be substantially less than the undepreciated cost. 
For example, if a plant has only 20 pereent or 25 percent usefulness in normal 
years—then 75 percent or 80 percent must be written off during the emergency, 
The very purpose of accelerated depreciation allowance was to assure the 
investors in defense facilities that most of their capital investment would be 
ao during the emergency period—which was estimated as not to exceed 

years. 

In summary, we do not believe that Congress intended, by adoption of the 
Revenue Act of 1950, to give the utility industry a billion-dollar windfall. We 
do not believe Congress intended that regulatory bodies should abdicate juris- 
diction over this issue. We do not believe that Congress intended to permit 
public utilities under your jurisdiction to collect rates from consumers over 
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the 5-year period upon the basis of a nonexistent tax liability. Had any such 
contentions been made at the time the bill was under consideration, we believe 
Congress would have strictly limited the issuance of tax certificates to those 
cases where it was clear that the utility project or plant would have no eco- 
nomic value after the emergency. 

We have submitted a copy of this statement to the Senate Committee on Gov- 
ernment Operations—with the request that the committee investigate the prac- 
tices, procedure, and standards which have been followed by the defense agen- 
cies in granting accelerated depreciation allowance. 

We believe this was a proper device to stimulate investment in defense facili- 
ties. We strongly suspect, however, that the law has been stretched far beyond 
the original intent of Congress. 

Mr. Kuyxenpatu. Senator Morse states that I admitted before the 
Kefauver subcommittee that certain passages in the Commission’s 
opinion regarding Idaho Power Co. were a mistake in the light of 
events. P 

Senator Morse has not correctly stated what I said, but I excuse 
him for that, because several reputable newspapers reported in their 
news columns that I had so stated. 

What I said appears on page 730 of the typewritten record of the 
hearings and is as follows: 

Mr. KuYKENDALL. Mr. Chairman, I will say this: Throughout this opinion we 
tried to be very careful not to make any statement that was not accurate, could 
not be demonstrated from the record. 

We made that statement, as I said, without any thought of or any considera- 
tion of the possibility of accelerated amortization being granted to Idaho 
Power Co., and the excerpt of the testimony of these witnesses for the company 
which we have supplied—— 

Senator Kerauver. This was based upon the testimony of the president of the 
company before you, wasn’t it? 

Mr. KUYKENDALL. Yes. The president of the company said he had faint hope 
of ever getting it, and we did not think he would, and we did not consider the 
feasibility of the project on the basis of the company having accelerated amor- 
tization. 

I will concede now, in the light of what has happened since, that it can be said 
that we made a misstatement there, but what we were saying was that there 
would be no Federal expense through appropriations to build this structure. 

Another agency has done something that we did not know it was going to 
do and did not expect it to do. 

I wanted to correct that statement. 

The Cuarrman. In all fairness, in the Hells Canyon case, the Com- 
mission’s decision was not in any way affected by any tax amortiza- 
tion. That isa fair statement to make. 

Mr. KuyKenpatu. That’s right. 

_ The Cuarrman. I pose decision on the merits of the two proposi- 
tions alone. This was merely added. I was only asking the Chair- 
man of the Commission, in future cases, whether or not this would be 
a factor. 

In this particular case, I am quite sure that there was nothing to let 
the Commission believe that that would have something to do with 
the particular thing. It turned out later that it did. But not during 
the time that you were having hearings on the license. 

The Commission did state, at that time, in its opinion—and I quote: 


There will be no expense to the United States. 
You took it upon yourself to state that ? 

Mr. KuyKenpatu. Yes. 

The Cuarrman. But you didn’t include the qualification “through 
appropriations” ? 
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Mr, Kuyxenpaty. No, I didn’t. And that is what prompted me to 
make this inquiry of our chief accountant, Mr, Rainwater. 

The Cuarrman. Anyone could overlook that. If you had said 
“through appropriations,” it might have cleared a lot of this matter up, 
or the confusion that existed later on. 

Mr. Kuyxenpaut. I think you will agree that hindsight—— 

The Cuairman. I suspect that is what you meant. 

Mr. Kurkenpatt. I meant it at that time just exactly as I said it. I 
was thinking of appropriated money but I didn’t feel it was going to 
cost the Government anything. 

Senator Bricker. There will be no appropriated money even in tax 
amortization. It is just the failure of the Federal Government to re- 
ceive taxes in full over a period of 5 years. 

Mr. Kuykenpauu. This memorandum from our tax accountant dem- 
onstrates there is still no expense to the Government. 

The Cuarrman. Let’s not go into that. We will be here all day. 

Senator Bricker. It is clear to me. 


THE ACCUSATION THAT THE FEDERAL POWER COMMISSION IMPROPERLY 
ALLOWED IDAHO POWER CO. TO CHANGE THE DESIGN OF THE BROWN- 
LEE DAM 


Mr. Kuyxkenpauu. Neither the Commission nor its staff has per- 
mitted the Idaho Power Co. to vary the terms of its license. 

The inspection work is carried on by the Commission’s staff. FPC 
staff has prepared the following statement of the actual facts. Neither 
I, nor any member of the Commission, has personal knowledge about 


any of the details of the construction of Brownlee, since such matters 
are handled entirely by the staff until such time as changes requiring 
Commission approval are proposed. 

However, I have full confidence in the truthfulness and accuracy 
of the attached statement and will stand on it. 

(The statement is as follows :) 


IpAHO Power Co. Is CONSTRUCTING THE BROWNLEE DEVELOPMENT IN ACCORDANCE 
WITH THE PLANS APPROVED BY THE FEDERAL PowER COMMISSION 


A question has been raised as to whether the construction of the Brownlee 
development on Snake River by Idaho Power Co, has been carried out in accord- 
ance with the plans for the development approved by the Federal Power 
Commission. 

The plans as approved for all the project works such as the dam, spillway, and 
powerhouse have been followed as required by the license in that they have been 
constructed to date without any major change which requires Commission 
approval. The change which has been discussed by those who opposed the 
granting of the license involves the facilities provided to divert the flows of the 
Snake River around the dam site during construction. 

The Commission does not usually approve specific plans for such temporary 
diversion works just as it does not specifically approve the location of the con- 
crete mixing plant, the construction camp, or the borrow pit areas but leaves 
those matters up to the licensee and the Commission’s regional engineer who 
is the Commission’s authorized representative during construction. If the 
licensee and the regional engineer fail to agree on any matter involving di- 
version or construction methods, the Commission has authority to order what 
shall be done in such matters. 

The approved plans for the Brownlee development contemplate that the 
diversion tunnel which is being used for temporary diversion of streamflow 
during construction will also be used as a permanent facility as part of a flood 
control sluiceway system which is being included in the project upon recom- 
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mendation of the Army engineers. The Army desires such a sluiceway as a 
means of quickly releasing stored waters from the reservoir in advance of floods 
so as to provide up to 1 million acre-feet of vacant reservoir capacity in which 
to store floodwaters. Such a system is required by the license and will be 
provided by the company. 

Since it was contemplated that the diversion tunnel would be used as a 
permanent flood control sluiceway, the Commission rules and regulations re- 
quired that the tunnel and its associated valves and other control works needed 
for its operation upon completion of the dam, be shown on the plans and be 
approved by the Commission. No change in the permanent sluiceway facilities 
has been approved by the Commission. 

The approved plans also show the contemplated use of the diversion tunnel 
during construction although the Commission’s rules did not require such a 
showing. At the time the plans were filed it was contemplated that the perma- 
nent diversion tunnel would be approximately 44 feet in diameter and that the 
upstream cofferdam, which was designed to divert water into the tunnel during 
construction, would be constructed to elevation 1,880 feet, or about 80 feet above 
river bottom. Such a tunnel and cofferdam system would have a diversion 
eapacity of about 60,000 cubic feet per second. 

After the license was issued the company undertook to relocate the Oregon 
State highway in the reservoir area. Parts of the highway are located as 
low as elevation 1,832 feet. Although the State highway commission was 
agreeable to the relocation, that agency decided that it did not have authority 
to let the company so relocate the highway without an authorizing act of the 
Oregon State Legislature since the original location of the highway had been 
specified by an act of the legislature. The legislature recently authorized the 
relocation and it is understood that the act will become effective 90 days after 
the adjournment of the legislature. 

When it developed that the highway could not be relocated without an act 
of the legislature and still comply with State law, the company with the agree- 
ment of the Commission’s regional engineer in San Francisco, proceeded with 
construction of the cofferdam to elevation 1,830 feet instead of 1,880 feet since 
a cofferdam higher than 1,830 feet would result in flooding out the State high- 
way. In addition, the temporary diversion tunnel was constructed with a 42- 
foot diameter instead of 44 feet. The tunnel with the cofferdam at 1,830 feet 
has a capacity of 25,000 cubic feet per second instead of 60,000 cubic feet per 
second as originally contemplated with cofferdam at elevation 1,880 feet. The 
principal factor in the reduction of diversion capacity was the decrease of 50 
feet in the height of the cofferdam with the resultant reduction of 50 feet in 
head at the upstream entrance to the tunnel. 

With such a change in diversion capacity, it was expected that the cofferdams 
would have to be breached during the 1957 spring floods since it was known 
from examination of flood flow records that. the flows substantially exceed 
25,000 cubic feet per second every spring. In addition, such records show that 
a flood of 60,000 cubic feet per second has been equalled or exceeded during 4 
spring floods in the past 32 years. The cost estimates of the Brownlee develop- 
ment contained a sum of money to allow for the cost of a breach in the coffer- 
‘dams during one flood season. As it turned out, the cofferdams would have 
been breached during the February 1957 flood season had the 60,000 cubic feet 
per second diversion capacity been provided, as originally contemplated, since 
the flows substantially exceeded that amount during February 1957, and again 
in May of 1957. 

Prior to the February 1957 flood, the core section of the Brownlee Dam had 
been completed up to elevation 1,800 feet (stream bed elevation) planned to be 
reached in advance of the flood. This core section extends downward 100 feet 
to foundation rock. 

The company has proposed locating the flood-control sluiceways or low-level 
outlets under the spillway section instead of completing the existing diversion 
tunnel as the permanent flood-control sluiceway. As required by the license, 
model tests have been made of the spillway section as a basis for its final design 
and such studies included tests of the flood-control sluiceways under the spill- 
way. This possible relocation of the sluiceways has been under study and con- 
sideration by representatives of the company and Commission engineers since 
late 1955. It appears now that the relocation could save some 2 or 3 million 
dollars in construction costs and could result in more efficient and less costly 
operation. However, the proposed revision will be studied in detail and the 
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Commission will have to decide whether or not to approve the proposed reloca- 
tion. 

The required model tests upon which the design of the proposed relocated 
sluiceway and spillway are based, have only recently been completed. The 
report on the model tests and the revised plans were filed on May 27, 1957, 
together with a request that they be approved by the Commission. The plans 
are presently under study by the Commission staff. 

Some question has also been raised as to whether the flood damage at the 
Brownlee site has been extensive. Present estimates indicate that the damage 
will not exceed $35,000. In any event, the work is protected by insurance against 
all damage in excess of $25,000. Construction is proceeding on other facilities 
such as the spillway, power intake works, power tunnels, and rock embankments, 
and our San Francisco regional office has recently reported that the work is 
proceeding satisfactorily according to approved construction methods and that 
construction of the job as a whole is on schedule. 

The present construction calls for completion calls for completion of the 
Brownlee Dam to an elevation of 2,060 feet by January 1958. However, should 
the dam be no higher by that time than elevation 2,020 feet which is 140 feet 
higher than the original height planned for the upstream cofferdam, the diver- 
sion tunnel will be capable of passing about 70,000 cubic feet per second, for a 
total of 160,000 cubic feet per second. In addition the reservoir will have a 
storage capacity of about 700,000 acre-feet with the dam at elevation 2,020 feet. 
Thus, it is apparent that all floods of record can be safely and adequately handled 
during the remainder of the construction period. 

The Cuarrman. How does that work normally, when you issue a 
license and then you are supposed to inspect the compliance? Is that 
done by your engineers in the field ? 

Mr. KuyKkenparn. Yes. 

The CuatrMan. Is there any specified time when they should make 
the inspection? Is it monthly, or annually, or how do you do it? 
During the construction period it probably should be monthly. 

Mr. KuyKenpat. It should be much more often than after it is 
constructed, of course. I think it has been at least monthly. 

The Cuarrman. The charge has been made in this case that they 
were not doing that with the Idaho Power Co. 

Mr. Kuyxenpaun. That is not accurate. The staff statement 
denies it. I wonder, Senator, if we could shorter it up by letting 
that go in as though read? 

The CuatrmaNn. I think the committee understands that situation. 

Mr. KuyKkenpa.u. I would like to add that it was insinuated that 
the Commission must have relied on separate means of communication 
with Idaho Power Co. I want to make it clear that I didn’t. I have 
not communicated with them about the inspection of Brownlee or 
anything else. And of course, necessarily, the staff, in making some 
inspections, has communications with the company. But so far as I 
know there has been no company information that I have relied on. 

The Cratrman. Have you communicated with the staff over there? 

Mr. KuyKenpauu. Yes. The staff prepared this report that I have 
just put in. 

The CuairmMan. Did you, at the time of beginning construction, ever 
communicate with the staff regarding what they were doing at Brown- 
lee ? 

Mr. Kuykenpati. Not particularly. Those things that I say in 
preface to the staff statement don’t come to the Commission’s atten- 
tion until there is a design change presented to us, or something 
unusual, 

The Cuairman, Or your staff should bring it to your attention if 
they are not carried out, not complying with the terms of the license ? 

Mr. KuyKenpatt. That’s right. 








260 NOMINATION OF JEROME K. KUYKENDALL 


ACCELERATED AMORTIZATION, RATEMAKING, AND ACCOUNTING 


Mr. Clyde Ellis, general manager of the National Rural Electric 
Cooperative Association, has criticized the Commission’s treatment 
of accelerated amortization. He makes no mention whatsoever of the 
ue of the United States Court of Appeals for the District of 
Columbia Circuit, entitled City of Detroit v. Federal Power Com- 
mission, decided December 15, 1955, which approved completely and 
aero the action the Commission had taken in solving this 
problem. This decision is final and binding. The pertinent part of 
this decision is hereinafter quoted: 


We do not disturb the Commission’s solution of the problem created by Federal 
income-tax sayings resulting from accelerated amortization. Such amortization 
is permitted under certificates of necessity, applicable to emergency facilities, 
issued pursuant to section 124A of the Internal Revenue Code (26 U. S. ©. 124A 
(1952)), to encourage construction in the interest of national defense. Pan- 
handle has had an aggregate investment of $10,563,609 certified for accelerated 
amortization. Under section 124A Panhandle is authorized to charge off this 
total amount to depreciation in 5 years, regardless of the estimated useful life 
of the properties, thus accelerating the amortization of these facilities. The 
Commission points out that the savings in Federal income taxes thus effected 
for each of the 5 years will be: 

“* * * the difference between what taxes it (Panhandle) would otherwise 
have been required to pay without accelerated amortization and the taxes 
actually paid.” 

The Commission continues: 

“* * * We have computed the tax payments which would have been required 
without the accelerated amortization which Panhandle is permitted, and for the 
purposes of the rate schedules under study have considered that Panhandle will 
be allowed as operating expenses such normalized taxes. This does not allow 
Panhandle for rate purposes more than a fair return over the long period, but 
does recognize the grant by Congress of certain temporary tax savings under 
section 124A.” 

Since, however, Congress intended by section 124A only to defer tax liability, 
and not to provide a fund which could be diverted by Panhandle to the payment 
of dividends, the Commission further states, “the accruals for taxes in excess 
of those actually paid should logically be treated by Panhandle, not as free and 
unrestricted income, but earmarked to provide for the future meeting of such 
liability.” After the facilities have been fully depreciated under the accelerated 
amortization plan, income taxes will normally be greater, since no further deduc- 
tions for depreciation will be possible. By setting up a special reserve for the 
tax saving of the first 5 years, the Commission insures that this amount will go 
to meet the increased taxes after that period, rather than being paid out in 
dividends. 

Petitioners object to the Commission’s method of “normalizing” income tax 
expense, by which all computations are made as if amortization were not ac- 
celerated. They contend that in order to hold rates to a “just and reasonable” 
level, savings effected by the accelerated amortization should partly inure to the 
benefit of consumers. They propose that this be accomplished by treating the 
saving simply as ordinary depreciation would be treated. That is, in comput- 
ing recoverable expenses the income tax expense would be figured at its actual, 
instead of “normalized,” amount, but depreciation expense would be set at the 
accelerated figure. Thus the same saving would accrue to Panhandle, but under 
the name of depreciation expense rather than income tax expense. The dif- 
ference, however, would lie in this, that amounts recovered as depreciation ex- 
pense are deducted from the rate base. Thus in essence petitioners’ plan would 
allow Panhandle its yearly saving for the 5-year period, but would deduct the 
amount of that saving each year from the rate base. 

This plan was rejected by the Commission, which concluded, we think cor- 
rectly, that the intent of Congress refiected in section 124A is not to benefit con- 
sumers but rather the taxpayer in order to encourage construction of certain 
emergency types of facilities. Were the tax savings deducted from the rate 
base, the taxpayer here would not receive the intended benefit. The valuations 
upon which it is entitled to earn a fair rate of return would be decreased by 
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the amount of the savings. In placing the-savings at the disposal of Panhandle 
under the limitations specified, the congressional intent is effectuated.. The 
funds go into a reserve account for the payment of the deferred taxes to accrue 
after the 5-year amortization period. Though thus earmarked, the funds are 
available for income-producing purposes. Unless this is permitted, it is, diffi- 
cult to see how Panhandle could benefit substantially from section 124A. This 
statute, unlike the Natural Gas Act itself, is not for consumer benefit. It has 
a different public policy and should be given effect as intended by Congress. 
Furthermore, the solution of the Commission does not result in higher rates to 
the consumer. It simply does not operate to reduce them. It aids Panhandle but 
neither aids nor harms petitioners, We think this is the result sought by Con- 
gress. 

As for the accounting aspects of the matter, 32 State Commissions 
have accounting rules concerning the subject. Most of them have ac- 
complished the same result as did FPC, but various accounting 
methods and account numbers were used to accomplish the deferred 
tax accounting. 

The accounting aspects and ratemaking aspects of the problem are 
interwined. The ratemaking problem is of primary concern to the 
States as the electric rates subject to FPC jurisdiction are extremely 
small; as only a relatively minor amount of electricity is sold for resale 
in interstate commerce. 

FPC has always cooperated with the Nationa] Association of Rail- 
road and Utilities Commissioners in an effort to bring about uniform- 
ity of accounting. Not all electric companies are under FPC juris- 
diction. There never has been complete uniformity in electric utility 
accounting. In fact, there exists side by side, the FPC’s uniform 
system of accounts and the NARUC uniform system, They are very 
similar, but not identical. In some cases, State laws prevent a par- 
ticular State Commission from adhering to the uniform system in 
some particular respect. 

This subject has been continually reviewed by the NARUC Com- 
mittee on Accounts and Statistics on which FPC is represented by one 
of its staff members. 

On February 8, 1957, the Commission issued a notice of proposed 
rulemaking (R-159) which would have flexible applicability, depend- 
ing on whether or not the controlling State commission had author- 
ized deferred tax accounting. Numerous comments have been received, 
and the Commission staff is analyzing them. In due course, the Com- 
mission will take appropriate action. This proposed rulemaking 
pertains both to accelerated amortization and liberalized deprecia- 
tion, the latter having been authorized by the previous Congress. 

Because of the primary jurisdiction of the States over electric rates 
plus the fact that the various States have made varying decisions in 
regard to accounting, in order to implement their rate decisions, ab- 
solute uniformity is apparently not obtainable. Nevertheless, full 
disclosure has and will be compelled. 

I think we are all rather tired of this accelerated amortization busi- 
ness. I felt it my duty to set forth what the court had said, which 
completely affirms what the Commission had done, and it is the way 
that. accelerated amortization should be handled for ratemaking pur- 
poses. 

The Cuarrman. On page 55 you said: 

By setting up a special reserve for the tax saving of the first 5 years, the 


Commission insures that this amount will go to meet the increased taxes after 
that period, rather than being paid out in dividends. 
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The question I want to ask is, have you required this be done in 
all similar cases ¢ 

Mr. Kuykenpatu. Yes. 

The CuArmman. Can you submit a list of those? 

Mr. KuyKenpa. A list of cases? 

The Cuarrman. Where you required it to be done. 

Mr. Kuyxenparn. We are requiring it by general rule. I come 
to that a little later in the statement. 

The Cuatrman. I wastrying to rush through this. 

Mr. Kuyxkenpauu. That is part of the court’s opinion that you are 
quoting. 

The Cuatrman, Have you required that in all similar cases ? 

Mr. Kuyxenpauu. Yes. In all similar cases we are requiring that 
a reserve be set up and that the temporary tax savings which are 
obtainable by accelerated amortization cannot be used for the pay- 
ment of dividends. 

The Cuatmrman. Will you explain how regulated gas and electric 
utilities accumulate deferred taxes under the Amere Gas Co. decision, 
June 30, 1956, and explain the grounds for your belief that it was 
the policy of the Congress to permit regulated utilities to collect such 
taxes from consumers which they may never actually pay to the 
Government ? 

Do you understand the question ? 

Mr. Kuyxenpau. I understand the question. In my opinion it is 
answered in the quotation from this City of Detroit case, which I 
have put in my statement. 

I feel that—it is my opinion, and the opinion of most people that 
T know on the subject—that the liberalized depreciation should be 
treated in the same way as accelerated amortization, and that is what 
we did in the Amere case. 

Senator Bricker. The depreciation in fixing rates is not considered 
as fixed by the amortization findings of the ODM? 

Mr. Kuyxenpatt. No. And the person who gave Senator Magnuson 
that question, I think, thinks that should be. But so far as acceler- 
ated amortization is concerned, the court has held to the contrary. 

Senator Bricker. And your Commission follows that rule? 

Mr. Kuykennatt. Yes. 

Senator Bricker. I know the State commissions do, regardless of 
what depreciation is used for tax purposes. Liberalized depreciation 
is somewhat different. 

Mr. KuyKkenpatt. We held in the Amere decision that it was gov- 
erned by the same principles as accelerated amortization. 

The Cuarrman. I assume that you believe in that rule; that that 
is your philosophy ? 

r. KuyKeENpAt.. I believe it is the proper carrying out of the 
aw. 

The Cuamman. Do you personally believe in the rule? 

Mr. Kuyxenpatt. I wil tell you this, in answer to your question. 
Let me read you what the Commission said in that Amere case, after 
it had announced how it would treat the matter, and then you will 
know by attitude. 

This is on page 2 of our mimeographed decision : 

























NOMINATION OF JEROME K. KUYKENDALL 263 


We cannot strike down an act of Congress if we think it unwise or unneces- 
sary to a particular industry, and enforce it only if it is in accordance with our 
economic and regulatory philosophy. 

It is undisputed that section 167 of the Internal Revenue Code does apply, 
and was intended to apply to regulated natural-gas companies such as the 
petitioners. 

The extraordinary ability and willingness of natural-gas companies, includ- 
ing petitioners, to attract capital and construct new facilities cause us to 
question whether the incentive provided by section 167 of the Internal Revenue 
Code is necessary or desirable for this industry, or will in the long run be as 
beneficial to the public interest as the present traditional method of treating 
depreciation expense. 

We are calling this situation to the attention of the Congress by transmitting 
copies of the presiding examiner’s decision, our opinion herein, and the dis- 
senting opinion attached hereto to the charman of the Finance Committee of 
the Ways and Means Committee of the House. 


And that decision was issued on June 30, 1956, almost exactly a 
year ago. And we did transmit this opinion to the chairmen of those 
committees, 

That is my attitude toward accelerated amortization. 

The CHatrmMan. We will put in the record the dissenting opinion 
in this case, too. 

Mr. KuyKenpatu. Do you have a copy of it all ? 

The Cuarrman. Yes. We havea copy of it all. 

Mr. Kuykenpatu. Commissioner Connole dissented. 

(The document is as follows :) 


UNITED STATES OF AMERICA, FEDERAL POWER COMMISSION 


Before Jerome K. Kuykendall, Chairman; Seaborn L. Digby; Commissioners 
Frederick Stueck and William R. Connole 


IN THE MATTERS OF AMERE GAS UTILITIES COMPANY, ET AL. 
Docket No. G—6358 
ORDER AFFIRMING DECISION OF PRESIDING EXAMINER 
(Issued June 30, 1956) 


We are in agreement with the decision of the presiding examiner. We can 
find no legal difference between the problem now before us and that which was 
presented to us by Section 124A (now Section 168) of the Internal Revenue Code, 
pertaining to five year amortization of defense facilities pursuant to a certificate 
issued by a defense agency of the United States. Therefore, what was said in our 
Opinion No. 264 in Docket No. R-126, and in our Opinion No. 269 in Panhandle 
Eastern Pipe Line Company, Docket No. G—1116, et al., and what was said by the 
United States Circuit Court of Appeals for the District of Columbia Circuit in 
City of Detroit vs. Federal Power Commission, on December 15, 1955, in which 
the Commission’s treatment of accelerated depreciation in the Panhandle case 
was fully approved, is completely controlling in this matter. 

Admittedly, Section 167 of the Internal Revenue Code contains no specific 
mandate to create a reserve account for the deferred taxes. Nevertheless, we 
know of no way to effectuate the clear and obvious Congressional intent, except 
by doing so, just as we did in our two prior opinions above mentioned. The 
argument that the sums in the reserve account will rightfully belong to the rate 
payers, or that the rate payers will bear any burden they do not now bear, 
by reason of the creation of the reserve, is wholly erroneous, as was lucidly ex- 
plained by the United States Court of Appeals for the District of Columbia, 
above cited : 

“* * * The funds go into a reserve account for the payment of the deferred 
taxes to accrue after the five year amortization period. Though thus ear- 
marked, the funds are available for income-producing purposes. Unless this is 
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permitted, it is difficult to see how Panhandle could benefit substantially from 
Section 124A. This statute, unlike the Natural Gas Act itself, is not for consumer 
benefit. It has a different public policy and should be given effect as intended 
by Congress. Furthermore, the solution of the Commission does not result in 
higher rates to the consumer. It simply does not operate to reduce them. It 
aids Panhandle but neither aids nor harms petitioners. We think this is the 
result sought by Congress. * * *” 

It is clear that the charging of greater depreciation during the early life of 
property and the charging of less during the later life operates to create a 
deferral of income taxes. The fact that there may be continuing additions to 
plant, year by year, with the result that there will be a balance in the reserve 
account at all times in the foreseeable future, does not prove that there is no 
tax deferral. On the contrary, it proves that there is a continuing tax deferral 
so long as additional facilities are being installed. This is precisely what 
Congress intended. 

Hence, the accounting and reporting procedures we prescribed in our orders 
No. 171 and No. 171—A, concerning accelerated amortization under Section 
124A (now Section 168) of the Internal Revenue Code, appear to be appropriate 
and fully adequate in the instant situation, to insure against misunderstanding 
by investors or the general public and to maintain sound accounting methods. 

We cannot strike down an Act of Congress if we think it unwise, or un- 
necessary to a particular industry, and enforce it only if it is in accord with 
our economic and regulatory philosophy. It is undisputed that Section 167 of 
the Internal Revenue Code does apply, and was intended to apply to regulated 
natural gas companies, such as the petitioners. 

The extraordinary ability and willingness of natural gas companies, including 
petitioners, to attract capital and construct new facilities causes us to question 
whether the incentive provided by Section 167 of the Internal Revenue Code 
is necessary or desirable for this industry or will, in the long run, be as beneficial 
to the public interest as is the present, traditional method of treating depreciation 
expense. 

We are calling this situation to the attention of the Congress by transmitting 
copies of the Presiding Examiner’s decision, our opinion herein, and the dissent- 
ing opinion attached hereto, to the Chairman of the Finance Committee of the 
Senate and the Chairman of the Ways and Means Committee of the House. 

The Presiding Examiner’s decision is affirmed. 

By the Commission. Commissioner Connole dissenting. 


LEON M. Fuquay, Secretary. 


Docket G—6358 
In THE MATTERS oF AMERE GAS UTILITIES COMPANY, ET AL. 


(Issued June 30, 1956) 


CoNNOLE, COMMISSIONER, dissenting: 


I dissent from the majority opinion because it will have the effect of authoriz- 
ing a permanent reserve created out of excessive charges to operating revenue 
deductions for Federal income tax payments contrary to the intent of the Con- 
gress, contrary to established regulatory law and unjustified by the regulated 
utility concept. 

The provisions of Section 167 of the Internal Revenue Code result in a re- 
duction in income tax liability for all eligible taxpayers electing one of the 
optional methods of depreciation provided in that Section. There is no 
deferral of tax liability requiring or justifying the creation of a reserve to be 
charged at some future date. Regardless what effect might result from a con- 
sideration of individual units of property or even of individual years’ additions 
to plant standing apart from the continuing history of a utility enterprise, the 
record herein is clear that only if the dollars of plant replacements are less 
than the dollars of plant retirements during an extended period will Federal 
income tax liability ever exceed the amount currently charged that tax account 
during the period and result in a net reduction in the “deferred taxes reserve”. 

Pxperience tells us that the possibilities of retirements at cost exceeding re- 
placements and extensions of facilities are non-existent in the utility industry 
generally. First, the industry is dynamic, consistently expanding and shows no 
signs of stopping the expansion, much less contracting in dollar cost. Secondly, 
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the dollars being used for new replacements, with practically no exception, buy 
less plant than those used to buy the plant retired. No probative evidence exists 
that the trend will be reversed in the foreseeable future. Recall that it is the 
dollars of retirements contrasted with dollars of replacements and additions 
with which this phenomenon deals. A plant may remain constant in physical 
capacity or size and still show an increase in respect to plant balances. Thirdly, 
as indicated by the public records of the Commission, experience of utilities 
generally even during the deflationary and economically adverse period of the 
nineteen thirties shows that, but for the irrelevant and non-recurring effects 
of enforced write-downs, plant balances at cost at the end of each year exceeded 
those at the end of each preceding year, 

The first point at which I depart from my brothers then, is on the proposition 
that a deferred tax reserve is necessary in order to meet future income tax 
liability. There simply will be no such liability and the reserve becomes a per- 
manent and involuntary contribution to capital by rate payers. 

Next, the majority contend that what was said in the City of Detroit case and 
in Opinions 264 and 269 concerning accounting for five year aecelerated amortiza- 
tion of emergency facilities constructed under authority of certificates of neces- 
sity issued by the Federal Government is “completely controlling in this 
matter.” With this proposition I am unable to agree. 

Section 167 is entirely distinguishable as to subject matter, purpose and effect 
from Section 168 with which we dealt in Opinion No. 264. Section 168, of course, 
does not deal with depreciation practices. Its effect, as we noted in Opinion No. 
264, “is essentially a deferment of tax liability’ producing only “temporary 
savings.” The purpose of Section 168 is to encourage “construction with pri- 
vate capital of those facilities which were deemed of sufficient value to the 
national defense to warrant the issuance of a certificate of necessity.” The 
purpose of Section 167, on the other hand, is to liberalize depreciation practices. 

The essential characteristic of the reserve created pursuant to the authority 
of Opinion No. 264 and discussed in the City of Detroit case is its inevitable 
use for “payment of the deferred taxes to accrue after the five year amortiza- 
tion period.” As shown above, the reserve authorized by the majority will never 
be used to pay any taxes. Current accruals will be more than sufficient for the 
liabilities incurred. The “continuing deferral” referred to by the majority is 
nothing but a continuing reduction. No such continuing reduction in taxes re- 
sulted from the operation of Section 168. Being two different problems, what 
we or the Court has said about one has no bearing on our disposition of the 
other. 

Nowhere in the language of the Section, nor in its legislative history appears 
any Congressional intent to authorize, require or justify utility enterprises set- 
ting up permanent customer contributed reserves. It is here that is found my 
next point of departure from the position of the majority. I find no Congres- 
sional intent that this Commission should take the action found necessary and 
reasonable in the public interest by the majority. In point of fact 1 find a di- 
rectly opposite intention contained in the Federal Power Act, the Natural Gas 
Act, the Federal Constitution and recognized common law principles of regu- 
latory law. 

Section 167 deals solely with depreciation and is designed to equate depre- 
ciation practices of industry generally with the use characteristics of depre- 
eiable property resulting in reductions in Federal income tax liability. I have 
neither the inclination nor the jurisdiction to deny to utility companies this 
privilege. Reductions in income tax liability, however, whether resulting from 
statutory changes in rates or in allowances for deductions (as here) or any 
other method, are sufficient advantages unto themselves. We have no Congres- 
sional mandate to compound that advantage by permitting enterprises subject 
to our jurisdiction to charge rate payers rates designed to recover an amount 
greater than the resultant reduced tax liability and to credit it to a permanent 
reserve. 

One effect of reducing income tax payments is the availability of additional 
cash working capital. In industries traditionally hampered by inability to gen- 
erate funds internally and unable or unwilling to seek so called outside financing, 
the need to make available such additional cash might conceivably be read into 
the Congressional purpose. Since it is well known that a utility enterprise has 
always been permitted adequate cash working capital allowances in its rate base, 
(and indeed to earn a fair return on them), and since financing of utility expan- 
sion has presented none of the problems confronted by the distressed or emer- 
gency wartime industries, it would insult the intelligence of the Congress to 
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assume that body was unaware of the conditions in the utility industry. The 
Congress clearly was concerned with depreciation practices and with the effect 
on Federal income taxes of unrealism in such practices. It made no reference 
to utility rate making and none should be inferred. 

Nor is it any answer to assert that the Congress must have intended the 
creation of a permanent customer contributed reserve in order to encourage 
expansion of plant by the utility community generally. Such a claim ignores 
existing obligations which have always motivated the expansion of utility 
enterprises. 

Utilities are under a common law and statutory obligation to expand to the 
limits of their certificate and franchise responsibility. Under the Constitution 
and applicable regulatory statutes they are assured the opportunity of earning 
a return, under efficient, honest and economical management, sufficient to 
attract the capital necessary to meet this obligation, after meeting all reasonable 
costs of rendering that service, including depreciation and taxes. 

I can devise no Congressional intent to amend this basic law nor need for 
this Commission to impute such an intent into a clearly expressed and emi- 
hently successful Congressional effort to reduce income tax liability through 
alterations in methods of claiming depreciation deductions. Utility enterprises 
presently not only have the privilege and the incentive to expand, but indeed 
have a clear cut, universally recognized and inescapable obligation to do so. 
Moreover, and more importantly, under the protection of the Federal Constitu- 
tion they have the means and the opportunity of doing so. Unless an intent to 
reverse fundamental regulatory law is clearly manifest and expressly appli- 
eable, I for one at least, do not care to search for it lurking in the clear and 
plain meaning of the statute. Neither do I impute to the Congress the commis- 
sion of a vain act. And it would be a vain act indeed were the Congress to 
enact a statute which would purport to cure a non-existent problem or to pro- 
vide encouragement where none is needed, indeed where none can be inferred 
without impugning the willingness of utilities themselves to conform to their 
existing obligations and the ability of the regulatory community to meet its 
statutory and Constitutional mandate. 

Finally, I must disagree with the majority on the method of financial report- 
ing authorized by it. In my opinion there is a distinct and dangerous effect on 
accounting and financial reporting of regularly recording as a charge against 
income the difference between Federal income taxes computed on the old straight- 
line basis and taxes computed under one of the new “liberalized” methods. Un- 
der the Commission’s cost system of accounts the recording of amounts which 
actually constitute tax savings would have the effect of obscuring the true oper- 
ating income of the utility and thus would result in the release to investors and 
the public generally of a misleading and inaccurate showing of the utility’s 
income. Accounting for a tax saving as a cost is equivalent to introducing 
inflation or fictitious charges into the operating expense accounts and must be 
condemned. 

WILLIAM R. ConnoLe, Commissioner. 


DURATION OF LICENSES OF HYDROELECTRIC PROJECTS 


Mr. Kuyxenpaty. Again the Commission, under my chairmanship, 
is charged with following an improper policy, while the fact is the 
Commission has created no new policy in this instance, and has only 
followed the policy and precedents set by the Commission when it was 
composed entirely of members appointed by the preceding Democratic 
administrations. 

Since 1948, the Commission has made numerous licenses effective for 
50 years from the date of reconstruction or redevelopment, or where a 
new development is to be built in connection with an existing develop- 
ment or developments in the same stretch of the river. 

Let us see what the Commission had done prior to my becoming a 
member thereof: 

Project No. 1940, Wisconsin Public Service Corp.: Although 
the corporation had filed a declaration on May 27, 1937, to reconstruct 
the project and actually reconstructed it in 1938, the Commission order 
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of June 6, 1946, authorized the license for a term effective January.1, 
1938, and terminating June 30, 1970—or 50 years after 1920 because 
the original project had been constructed prior to 1920. The company 
called the Commission’s attention to the fact that in 1937 the old tim- 
ber dam had been removed and replaced with a concrete dam and that 
a new powerhouse had been installed and requested that license terms 
be for 50 years from the reconstruction date. By order of March 30 
1948 (7 F. P. C. 523), the Commission modified its 1946 order an 
fixed the term at 50 years from January 1, 1937, the year of recon- 
struction. 

The members of the Commission who took this action were Olds 
(Chairman), Draper Sachse, Smith, and Wimberly. 

Project No. 1980, Wisconsin Michigan Power Co. : By order of April 
6, 1948 (7 F. P. C. 544), the Commission authorized issuance of a 
license for project No. 1980 to Wisconsin Michigan Power Co. for a 
term of 50 years from March 1, 1948, to authorize reconstruction of an 
old dam and powerhouse originally built in 1914. ‘The dam was to be 
replaced and a new powerhouse built which would eventually replace 
the old powerhouse. 

Smith (chairman), Draper, and Olds voted to issue this license. 

Project 2004, Holyoke Water Power Co.: By order effective July 5, 
1949, the Commission issued a license to Holyoke Water Power Co. 
for project works on Connecticut River, some of which were originally 
constructed prior to 1920 and new facilities, principally a new power- 
house, to be constructed after issuance of license. The license as issued 
was for a term of 50 years from September 1, 1949. 

Commissioners Smith (chairman), Buchanan, Draper, Olds, and 
Wimberly approved this license. 

Project 1966, Wisconsin Public Service Corp.: On February 26, 
1951, the Commission issued a license to Wisconsin Public Service 
Corp. for a dam built as early as 1915 and for a new proposed power- 
house constructed in 1938 to replace the old one. The term was for 
50 years from January 1, 1938, the year in which the new powerhouse 
was built. 

Chairman Buchanan, and Commissioners Draper, Smith, and Wim- 
berly voted to issue this license. 

Project 2056, St. Anthony Falls Water Power Co.: By order of 
September 6, 1951, the Commission issued a license to St. Anthony 
Falls Water Power Co. for 50 years effective as of February 1, 1951, 
for the lower dam development on Mississippi River in Minneapolis. 
The powerhouse was being modernized and the Government was con- 
structing a new navigation dam to replace applicant’s old dam built 
in 1895-97 with a resultant 6-foot increase in head. This license was 
later amended to include constructed facilities at upper falls imme- 
diately upstream and to authorize modernized power facilities. 

In its order amending license the Commission found that the 
combined facilities at the upper and lower falls constitute a complete 
development of the power head at St. Anthony Falls and that the 
operation of the entire development is directed from the Main Street 
eet with water released from the powerplants at the upper dam 

eing utilized through the powerplant at the lower dam. 

Chairman Wallgren, Buchanan, Smith, and Wimberly were the 
Commission members who voted to issue this license. 
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_ Project 2077, Connecticut River Power Co.: Following this same 
principle of issuing a license for 50 years from date of reconstruction 
or redevelopment, the Commission on January 22, 1952, issued a 
license to Connecticut River Power Co. for 50 years from August 1, 
1951, for the constructed Comerford and McIndoes developments and 
the proposed Littleton development, designated as project No. 2077. 

The. members of the Commission who voted to issue this license 
were Buchanan, Chairman, Draper, Smith, and Wimberly. 

In the cases above mentioned, and in similar ones, the Commission 
was faced with conflicting considerations. Admittedly, all old un- 
licensed projects subject to FPC jurisdiction should be brought under 
license. But the Commission never has been able to get the sufficient 
funds and manpower to determine whether many of the old projects 
should be licensed, and te require the owners to get licenses. 

I think that I should emphasize manpower rather than funds. It 
is not a simple matter, in many cases, to determine whether or not a 
given project is subject to FPC jurisdiction. This frequently de- 
pends on whether the project is in navigable waters, or whether the 

roject affects the navigable capacity of waters downstream. There 

as been considerable litigation on these questions with the result that 
a number of projects which at one time were definitely thought not to 
be under Federal jurisdiction, now are under license. 

In the specific cases above cited, the Commission was able to bring 
old. developments under license simultaneously with licensing a new 
development. Very probably, in some cases, if the Commission had 
back-dated licenses for the combined constructed and proposed proj- 
ect works as far as it could, the licensee would have refused any lhi- 
cense until jurisdiction was established and very likely would have 
refused or been unable to proceed with the new development involved 
in the absence of a 50-year term. Apparently, it has appeared to 
the Commission over the years that it was more important to get old 
developments. under license and new ones constructed by allowing a 
50-year term than to hinder or impede development by insisting upon 
a shorter term. 

Admittedly there are legitimate arguments for backdating licenses 
for old unlicensed projects, one of them being that it is not wise to 
fail to penalize for delay in applying for a license. But, once an 
application is filed for a development or group of developments, the 
Commission is in a position from then on to compel comprehensive 
development by requiring changes in the developments, if necessary, 
to make them best adapted to a comprehensive plan of development 
for the river basin involved. In addition, no change or additions 
can be made after licensing without the Commission giving its ap- 
proval. Is this better than being unable to do anything about the 
matter ? 

Possession of licenses with short remaining tenure raises many 
problems for the licensee. He must set up an amortization reserve 
at the end of the 20th year of the license period. If licenses were 
backdated to date of construction, the licensee would in many cases 
be years behind in setting up this reserve at the time he received 
his license. 

Another most serious problem is that a licensee whose license is 
issued with only a few years to run will probably have great diffi- 
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culty in obtaining capital to finance the new project works because of 
the imminence of possible takeover by the Government. 

The problems of publicly owned electric utilities created by the 
uncertainty of license tenure were solved by the enactment of Public 
Law 278, 83d Congress, approved August 15, 1953. (68 Stat. 587). 
This act provided that section 14 of the Federal Power Act was in 
applicable to licensed projects owned by States and municipalities. 
Section 14 is the section which specifies that the United States must 
pay only net investment, not to exceed fair value, if it takes over 
a licensed project at expiration of the license period. 

In Senate Report 599, 83d Congress, the Senate Committee on 
Public Works recommended enactment of the bill, S. 2094, stating: 

It [the committee] considers that State and municipal hydroelectric projects 
are developed for public use and benefit, and that the provisions of section 14 
for establishing a formula under which the acquisition price can be deter- 
mined in event a licensed project is acquired by the United States at the end 
of the license period should not be applicable. Removal of this feature with 
respect to State and municipal projects would greatly assist those agencies 
in the sale of bonds for financing such projects, or for making additions or 
betterments by removing the uncertainty of license tenure. [Italic supplied.] 

Senator Bricker. There is a question of whether or not, if that is 
removed, it would be constitutional. 

Mr. Kuyxenpatu. I don’t think there is any question of constitu- 
tionality. I think it is perfectly proper. 

Senator Bricker. To take over a State licensed authority ? 

Mr. Kuyxenpatu. After all, the Federal Government issues the li- 
cense. It gives them the privilege of a license in the first place. 

Senator Bricker. Gives the States the privilege of the license ? 

Mr. Kuykenpatt. If the State happens to be the licensee. 

Senator Bricker. All of these constructions then of hydroelectric 
projects by the State or municipal authorities were licensed by the 
Federal Government ? 

Mr. Kuyxenpatu. If the Federal Government has jurisdiction, if 
it is on lands owned by the United States, in navigable waters or on 
waters that affect navigability. 

The Cuatrman. I would say that 95 percent of them would be under 
the authority of the FPC. 

Mr. KuyxKenpauy, An awful lot of them. 

Senator Bricker. From the beginning? 

Mr. Kuyxenpauu. I develop that in my statement a little later. 
The definition of “navigability” has been rather extended by the courts. 

Senator Bricker. It is a very indefinite thing. The Federal Gov- 
ernment has not been consistent as to what is or is not navigable. 

Mr. Kuyxkenpauu. The SHpEsDA Court went what most people think 
was pretty far in holding what waters were navigable, and gave the 
Federal Power Commission jurisdiction. 

Senator Bricker. They just turned back an Ohio stream on the basis 
that it was not navigable, siiduah at one time it was. 

Mr. KuyKenpbauu. That could be. 

Senator Bricker. What would be the situation there? 

Mr. Kuykenpatu. I don’t know. That is a hypothetical question. 
I suppose, due to the smaller flow, it was found now not to be navi- 
gable, where at one time it was. I suppose that, if it were navigable 
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at the time the Federal Government licensed the project, a license 
would be in force during its tenure, I imagine. 

Senator Bricker. Do you know of any other case where it has been 
determined not to be navigable? 

Mr. Kuykenpatt. Subsequently ? 

Senator Bricker. Yes. 


Mr. Koykenpatu. If it were determined to be navigable in a case 
in which the Federal Government was a party, I would think that 
could not be changed by this law, perhaps until there had been 

Senator Bricker. In other words, it could be decided navigable for 
one purpose and nonnavigable for another purpose ? 

Mr. KuyKenpatn. I think that could be; yes. 

Senator Bricker. I doubt it. Because of its navigability, in the 
first place, the right to use it for transportation, that gave the Federal 
Government any jurisdiction at all. 

Mr. Kuyxenpatu. That is right. 

Senator Bricker. Now, if it is not navigable for that purpose any 
more, I don’t see how the Federal Government can say that it is not 
navigable, for the purposes originally intended, and yet if it is navi- 
gable under the Jaw which gives it jurisdiction. I may be wrong about 
it. There have been queerer things done. 

Mr. Kvuykenpatt. I will go ahead with the statement. 

The Commission pointed out in its report on the bill that the un- 
certain tenure in the general Dam Acts of 1906 and 1910 was the 
primary reason those acts were not successful in encouraging water- 
power development. The Commission said: 


The absence of a minmium tenure prevented the full and free flow of capital 
necessary to the optimum development of waterpower resources. A search of 
the legislative history of the Federal Water Power Act of 1920 discloses that the 
Congress was primarily concerned with these problems of development of water- 
power resources by private enterprise (includes States and municipalities) con- 
sistent with protection of the public interest in conservation of such resources. 
To that end, a system of both administrative licensing and certainty of tenure 
were regarded as indispensable. 

The retention of the acquisition price formula in section 14 is not indis- 
pensable to, nor is its surrender necessarily inconsistent with, Federal licensing 
control over State and municipal projects. Moreover, if, as a matter of policy, 
the Congress sees fit to thus modify this provision of the act, regional or national 
power planning and development would not be precluded. Multiple-purpose fea- 
tures, including flood-control and navigation benefits, are preserved, and Federal 
interests are believed to be adequately safeguarded by sections 4, 10, 11, 12, and 
18 of the act. 

States and municipalities would not be placed in a disadvantageous position, 
nor would the interests of the Federal Government be prejudiced by exemption 
of States and municipalities from the provisions of section 14 of the act. Under 
section 15 of the act, such a licensee, upon the expiration of the original license, 
can apply for a new license. 





The favorable report to the Congress on this legislation was made 
by Jerome K. Kuykendall, Chairman, and Commissioners Claude L. 
Draper and Dale E. Doty on July 10, 19538. However, I do not ad- 
vocate this same exemption for the privately owned utilities, 

I might point out that all these opponents of mine here are trying 
to paint me as hostile to public power and friendly to private power. 
But they didn’t mention this, which was most advantageous to the 
State and municipally owned utilities. 

Realizing that the administrative problems involving old projects 
under license were becoming more aggravated with each passing day, 
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the Commission, on July 28, 1954, issued a notice of proposed rule- 
making, pursuant to the Administrative Procedure Act, R-139, and 
solicited views and comments from interested parties. No solution 
was found. Most parties who commented: recommended that each 
application for license should be determined on its own particular 
facts. As a result, the Commission terminated the proceeding on 
January 25, 1955, without adopting any rule. 

Recently the Commission authorized a license for several old de- 
velopments of Carolina Aluminum Co. on the Yadkin River in North 
Carolina, together with a new development to be built. The term of 
license, so far as the old developments were concerned, would run from 
1947. This was done for reasons stated in the opinion. The license 
also provided that, so far as the new development is concerned, it 
shall bear a current date. 

The applicant has petitioned for rehearing, and contends it could 
not afford to finance the new project with such a short term remaining 
for the older structures. Applicant also says it cannot afford to re- 
build its smelting works at Badin unless it has the longer tenure, and 
will, instead, close down the Badin works and build additional smelt- 
ing facilities at another plant. This matter has been set for hearing. 

The American Public Power Association has protested contend- 
ing the old projects should have a license for a shorter tenure. This 
case indicates some of the problems involved. 

We now have a somewhat analogous application on file from Duke 
Power Co. In both cases, the Commission’s jurisdiction has not 
been admitted, nor has it been determined in a formal proceeding. 

The foregoing briefly analyzes the difficult problems facing the 
Commission regarding this situation. Since there are cases pending 
before the Commission which present these problems, it would not 
be wise for me to comment further at this time. I, for one, would be 
happy to have this committee review this matter to determine if the 
problems could be resolved by legislation. And I am serious about 
that. I would welcome an investigation by this committee of this 
whole problem of licensing hydroelectric projects, and the dates of the 
license and the tenure of the license. 

Our General Counsel has advised the Commission that the matter 
of dating a license is discretionary, and that the law does not require 
that it be dated as of the time it was constructed, or at any other par- 
ticular time. Of course, the tenure can’t exceed 50 years in the future. 

For a number of years, the activity of bringing unlicensed projects 
under license was completely dormant. It has been revived: under 
my chairmanship. Unfortunately, the problem cannot be simply 
solved by merely obtaining a large appropriation. For fiscal 1958, 
we asked the Bureau of the Budget for 18.5 man-years for this work 
and requested Congress for 2.5 man-years. The Bureau of the Budg- 
et’s basis for cutting our request was that the skilled manpower needed 
could not be obtained in the numbers we requested. I must reluctantly 
agree that, under existing conditions, we probably could not obtain all 
the manpower we need. 

i Our statement to the Bureau of the Budget on this subject was as 
ollows: 


(e) UNLICENSED Prosects INVESTIGATIONS.—The necessity of concentrating 
personnel on processing applications for permits and licenses has meant that 
unlicensed project investigations have in general been instituted only for specific 
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reasons, among which is the need for determining the legal status of an un- 
licensed project which would affect or be affected by a Federal river development. 

Section 4 (g) of the Federal Power Act, however, authorizes the Commission 
to investigate the occupancy, for the purpose of developing electric power, of 
streams and lands subject to Federal jurisdiction and to issue such orders as it 
may find appropriate and expedient and in the public interest to conserve and 
utilize the navigation and waterpower resources of the region. The actual 
expenses of this work have been more than repaid by back charges collected 
from unlicensed projects. The work, therefore, more than pays for itself. 

From a survey made a number of years ago, it is estimated that there are 
several hundred unlicensed projects of over 500 horsepower capacity each con- 
cerning which there is doubt as to whether they are operating under proper 
authority. 

During fiscal year 1956, six cases of long standing were under investigation. 
One case, involving the Missouri River projects of the Montana Power Co., was 
completed. It is expected that the remaining five cases, carried forward to fiscal 
year 1957, will be disposed of during the fiscal year. These 5 cases, plus 3 
new cases to be commenced during the year, will bring to 8 the total number 
of unlicensed project investigations in progress during fiscal year 1957. The 
three new cases will be carried over to fiscal year 1958. 

In the past, the Commission has made findings, in connection with declara- 
tions of intention, which required licenses for particular projects, such findings 
being applicable to other projects in the same rivers. It is planned to initiate 
proceedings involving projects in 3 such river basins in 1957 and 3 in 1958. It is 
expected that three of these proceedings can be completed in 1958. The 
back charges payable to the United States from owners of projects which 
would be licensed in these six river basins would depend on the effective dates 
fixed if and when licenses are issued. However, if the licenses for these con- 
structed projects were made effective January 1, 1938, as has been done in 
other cases, the back charges are estimated to amount to over $1 million and 
the average annual administrative charges thereafter would be about $56,000, 
Entirely aside from the regulatory principle involved, this revenue would ap- 
pear to amply justify the staff increase needed. 

For fiscal year 1958, it is also planned to initiate six new investigations in- 
volving projects for which there are no Commission jurisdictional findings that 
are directly applicable. These investigations involve 38 unlicensed projects 
in 6 river basins having an aggregate installed generating capacity of about 
840,000 kilowatts with estimated average annual administrative charges of about 
$100,000. The statement in the previous paragraph concerning back charges 
is also applicable to the projects included in these six investigations. (If com- 
puted back to 1938, the back charges would amount to about $1,800,000.) Since 
there are no Commission jurisdictional findings directly applicable to these proj- 
ects, the work involved in these investigations is much greater than in cases 
where there are applicable Commission findings. This factor accounts for 
practically all of the increase in man-years in 1958 over 1957 in this activity. 
These additional 6 cases will make a total of 12 river-basin investigations. to be 
conducted during fiscal 1958. 

The following tabulation shows the man-years for this type of work for 1956 
and as estimated for 1957 and 1958, with the corresponding number of investiga- 
tions expected to be carried on and the number completed during each of these 
years: 


Number of in- 
Fiseal year vestigations in Man-years 
progress 


That brings me to page 71, Senator Jackson’s statement. 

Senator Jackson’s statement reiterates many of the accusations 
which have already been answered, but he raises another point or two 
which deserve attention. 
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He refers to a case concerning Olin Gas Transmission Corp. where 
the Commission found that that corporation had sustained the burden 
of proof on a difficult point. I pointed out that the testimony of a 
particular witness had, in the Commission’s opinion, stood up. The 
element of proof referred to was set forth in the case of City of De- 
troit v. Federal Power Commission, decided by the United States 
Court of Appeals for the District of Columbia Circuit on December 
15, 1955, aan the court said, in discussing the use of “field price,” 
hereinafter referred to by the court as the “latter method”: 

When the latter method is used, the evidence and findings must show that the 
increase in rates thus caused is no more than is reasonably necessary for the 
purposes advanced for any increase. 

Each case must be decided on the record of that particular case, The 
fact that the Commission found that Olin had been fortunate enough 
to sustain a difficult burden of proof does not mean that an improper 
result had been reached. On the contrary, the Commission specifically 
found that the rates had been shown to be “just, reasonable, and other- 
wise lawful.” 

The Cuatrman. What proof did the company give in that case to 
justify a departure from the cost-rate base ? 


Mr. Kuykenpnau, That is just what I was talking about awhile ago, 
the same case. 

The Cuamrman. What proof did the company give? 

Mr. Kuykenpauu. I summarized the testimony awhile ago, where 
we were talking about this same Olin case. 

The Cuarrman. I asked you about that before. 


Mr. KuyKenpali. Yes. 

Senator Purreti. That is where you granted an increase from 
around 5. to a little under 10? 

Mr. Kuykenpat. Yes. 

_ The Olin case is the first and only case so far in which the Commis- 
sion has found that the burden of proof above mentioned has been sus- 
tained. That statement I just read I wanted to check. I think it is 
correct. If there has been any other case it has been a very minor 
case involving a very small producer. I think it is true that Olin is the 
first and only case. 

In the following cases, the Commission has held that such burden 
was not sustained, and I joined in all these decisions: 
G-8518 Associated Oil & Gas Co. 
G-8519 Orange Grove Oil & Gas Corp. and H. J. Mosser 
G-4505 Bel Oil Corp. 
G-6622 Crow Drilling Co., Inc. 
G-8516 Gulf Oil Corp. 
G-6279 Maracaibo Oil Exploration Corp. 
G-4334 Morris Rauch 
G-8488 Sohio Petroleum Co. 
G-8288 Sun Oil Co. 
G-4331 Union Oil of California 
G-5510 Forest Oil Corp. 
That answers your questions whether I had voted to reduce any rate 
increases. Gf ; 
Do such facts indicate that either the Commission or I are partial 
to gas producers ? 
Senator Jackson also stated : 
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Mr. Kuykendall testified recently concerning the proposed administration 
amendment to give the Federal Power Commission permissive authority to 
consider costs in arriving at reasonable market price. Mr. Kuykendall took 
the attitude that costs should be considered only where they would give produc- 
ers a higher price, and not where it would result in lower prices to consumers. 
For details refer the committee to pages 187-190 of the transcript for May 9 
on the natural gas hearings before the House Committee on Interstate and 
Foreign Commerce. On pages 211 and 215 there are additional revelations of 
Mr. Kuykendall’s producer-oriented philosophy. 


I must. unequivocally contradict the Senator. During the course 
of the hearing he refers to, before the House Committee on Interstate 
and Foreign Commerce, I stated precisely the contrary view several 
times. 


On pages 211 and 212 of the typewritten transcript, I said: 


I am not so concerned about evidence of the costs of any one particular pro- 
ducer, because it is reasonable to assume, I believe, that a producer who has 
high costs may be very willing to disclose those, while one with low costs would 
not be. The costs that are pertinent or the cost evidence that I deem pertinent 
is not necessarily pertaining to one producer, but to economic conditions or 
to the conditions of the industry generally, to show trends, they might be used 
in economic studies, evidence of that character, and not something to be used 
for arithmetical computations, but simply supplementary evidence to all the 
other evidence, to arrive at a reasonable market price. 


On page 214, I said: 


And in the instance I cited, just because a producer has very high costs is no 
reason, in my opinion, as a matter of law or in sound economics, to try to reward 
him unduly, simply because he wasn’t as fortunate as some other producer. I 
think he should still get only a market price. 


On page 215, I said: 


I don’t think the cost of the individual producer should be given very much, 
too much, weight ordinarily, because the costs of producers are too variable, it is 
too hazardous an industry, it is not a utility industry where costs have a close 
relation to the selling price of the service. 


On pages 3521-3524 of the same record, there is a letter from the 
Commission to the chairman of the committee. One paragraph, 
appearing on pages 3522 and 3523, is as follows: 


We would not, as we understand the proposed measure, be bound or authorized 
to allow a high price to any producer simply because he had incurred high 
costs in developing some gas reserves. We understand the bill to mean that 
no producer should be allowed more than the “reasonable market price,” re- 
gardiess of his costs and that, conversely, no producer should be allowed less 
than the market price because his costs were low. 


The CuarrMan. Right there, analyzing Senator Jackson’s statement 
and yours, I think what he had in mind is found on page 211 of the 
transcript, which reads as follows: 


Mr. BENNETT. I have some questions. Mr. Kuykendall, to what extent do you 
feel, if any, that costs should be considered by the Commission in arriving at a 
fair and reasonable market price? 

Commissioner KUYENDALL. I was on that subject before we recessed this morn- 
ing. I am of the opinion that fixing rates of gas producers on a cost rate base 
is unwise, and improper, and produces improper and widely varying results. 
I think some cost factors will be pertinent on behalf of the producers, and I 
suspect they may find that they would want to introduce some type of cost 
evidence. 


I think that is what Senator Jackson was referring to. 


Mr. Kuyxenpatu. The reason I said that, Senator, is because the 
producers were all objecting to any right, even permissive right, for 
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the Commission to look into their costs. What I was saying there 
was that I thought these producers were making a mistake and doing 
something against their own interests, and that there would be times 
when they would want us to examine some of their costs. That was the 
context and background in which that statement was made. 

Senator Jackson complains of the Commission not accepting the 
staff’s position in the Olin case and not accepting the examiner’s posi- 
tion in the Hells Canyon case. He does not mention the fact that the 
Commission agreed with the result the examiner reached in the Olin 
case and agreed with the staff’s position in the Hells Canyon case. It 
is clear this criticism proves nothing, except the fact that the Com- 
mission has made its own decisions—as it should do. 

The Cuarman. Is it correct to conclude that from the report in 
your justification of estimates made to the Appropriations Committee, 
that your backlog in accounting studies on reclassification and original 
cost, initial cost and initial accrued depreciation, depreciation reserves, 
and amortzation reserves, mean that you do not have now a current 
determination of the net investment of most’ gas and electric utili- 
ties in the United States ? 

Mr. KuyKenpatw. I don’t know that it means that we don’t have it 
of most of them. But we pointed that out in my statement to you in 
our appropriation hearing. And I have a statement here which I will 
either read or put in the record on that. 

The CuatrmMan. Put that in the record. I am familiar with it. 
Put it in at this point as an answer to this question. 

Mr. KuyKenpat. I think it gives a pretty complete answer to it. 
We pointed out the necessity of getting that cost work done, and how 
unfair it is to rate payers if there are padded figures in these projects. 

The Cuatrman. There are a lot of padded figures, but I must say 
that you didn’t pad them or the Commission didn’t pad them. 

Mr. Kuykenpati. And we would like to take the padding out. 

(The statement of Mr. Kuykendall re Senator Jackson is as follows :) 


SENATOR JACKSON’S STATEMENT 


Senator Jackson suggested the following as an area of concern to this 
committee : 

“Accounting backlogs that, I think investigation will show, permit considerable 
‘water’ to remain in utility rates.” 

It is true that the Commission has an accounting backlog, but it is not from 
choice, and under my chairmanship the Commission has endeavored to do all 
in its power to cope with this problem. 

For fiscal 1958, we asked the Bureau of the Budget for an increase of $180,000 
(for personal services, only) in our appropriation for electric-power and natural- 
gas accounting work, and requested of Congress an increase of $85,000 for this 
work. The Bureau of the Budget’s basis for cutting our request was that the 
skilled manpower needed could not be obtained in the numbers we requested. 
It is probable that, under present conditions, we could not obtain all the man- 
power we need. 

The House disallowed the proposed increase of $85,000, and in an effort to get 
this cut restored by the Senate, I made the following statement concerning our 
accounting work before the Subcommittee on Independent Offices of the Senate 
Committee on Appropriations on June 5, 1957: 

“The $85,000 for accounting is necessary to permit a reasonable start toward 
the reduction of the very large and growing workload with which the Commis- 
sion is faced in determining costs of licensed projects and in examining the ac- 
counts of members of the electric-power and natural-gas industry engaged in 
interstate commerce. 
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“We are badly in arrears in all phases of licensed-project accounting, mainly 
because it has been necessary to shift experienced auditors from this work to our 
steadily increasing and urgent gas-rate work. Here, too, the results of con- 
tinued delay are serious. When accounts have not been audited and purged of 
improper entries, the amounts represented in such entries can readily be in- 
cluded in the rate base and so increase the rates charged the public for electric 
power produced by the projects. The Commission’s inability to do the auditing 
work it is by statute obligated to do may have an adverse effect on the licensed 
project companies also. They must remain, for years in many cases, uncertain 
as to the adequacy of their accounting systems and the soundness of their finan- 
cial structures. After long periods of operation, an audit may disclose serious 
defects in both accounts and company finances. Furthermore, continued defer- 
ment of this accounting work will inevitably increase the cost to the Government 
when finally it must be done, because as the years pass vital records are lost or 
misplaced, and former company employees who are familiar with the transac- 
tions included in the accounts become unavailable for discussion and explana- 
tion. 

“The examination of reclassification and original cost studies filed by electric- 
power and natural-gas companies engaged in interstate commerce is another 
part of our accounting work which has been seriously neglected in recent years 
because of the pressure of rate work. This situation is unfair to the public, be- 
cause when the Commission has not acted on original cost studies, improper 
entries in the plant accounts may inflate the rate base and so increase rates. 
The situation is also unfair to the companies, who are not able to ascertain 
whether the studies they have been required to make are acceptable to the Com- 
mission, and consequently, whether additional adjustments, possibly affecting 
their financial position, are required. When original cost work is delayed, audi- 
tors investigating proposed rates filed with the Commission are seriously im- 
peded in gathering data acceptable as a basis for Commission action. This con- 
tributes to delay and the consequent hardships and costs of rate regulation. 

“The Commission’s inability to devote enough manpower to its accounting ac- 
tivities to keep abreast of its responsibilities weakens the regulatory program 
and inevitably will increase Government costs, because the costs are not elimi- 
nated by being deferred. 

“Much of the staff work on rate cases and accounting audits which I have 
been discussing must be done in the field. Most of the positions to be provided 
for by increases in gas rate and accounting funds would be for field work. We 
have asked for an additional $49,000 of travel money in fiscal year 1958 to per- 
mit effective utilization of the additional manpower we are seeking.” 


Mr. Kuykenpatu. Page 75 is a list of Federal projects where the 
Commission has recommended installation of power facilities. 

The Cuarrman. That doesn’t prove too much because there were no 
conflicts with private license applications in these projects. 

Mr. Kuyxenpa.t. I agreee with you. The question had been raised 
as to how much we had recommended for Federal development. That 
is a summary of what we have done. 

The Cuamman. The same could be shown for private license where 
there is no conflict. These controversies occur where there is con- 
flict as to which is the better of two. 

Senator Bricker. Conflict with whom? 

The Cuarrman. Whether to build a Federal dam 

Senator Bricker. Conflicts between the private companies and 
whom ? 

The CHarrMAN. Conflicts in Congress and in legislative bodies, in 
public opinion, and in the Commission itself, whether it should be a 
federally financed dam or a private dam. All these projects there is 
no conflict on. 

In our country there are no conflicts over most privately built 
dams. This whole Hells Canyon situation never would have occurred 
if the Idaho Power Co. had built the high dam. It wasn’t a tight be- 
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tween public and private power. We would have said more power 
to them if they had built the high dam. 

Mr. Kuyxenpatu. The Federal Power Commission’s recent recom- 
mendations for power installations in Federal projects: Since 1953, 
the Commission has recommended installation of power facilities in 
the following projects which have either been proposed or considered 
by the Department of the Army: 

Capacity 
Project: (kilowatts) 
Eagle Gorge 35, 000 
Ep TIN eos ls te iets inset aeess gaan magni aeaiaeermmaaieasee 2, 000, 000 
15, 000 
360, 000 
540, 000 
1, 716, 000 
24, 000 
100, 000 
70, 000 


45, 000 


_ During the past 4 years the Commission has recommended power 
installations at the following Department of the Interior projects: 
Capacity 
Project: (kilowatts) 
Browns Creek 
Rogue River 
Colorado rim storage project 


I have 1 or 2 more things to put in the record. 

The CHarmman. All right. 

Mr. Kuykenpatu. The statement was made this morning as to the 
Holding Company Act, which would be of specific benefit to the North- 
west Power Co. I have a copy of my statement which I recall giving 
I think right here in this room before Senator Pastore, who was 
chairman of the subcommittee looking into that bill. 

I would like to point out this and then make the whole report part 
of the record. I said: 


Insofar as the present bill goes beyond that it relates primarily to matters of 
concern to the Securities and Exchange Commission and the Power Commis- 
sion did not comment, inasmuch as the relation of such exemption to the effective- 
ness of the administration of the Public Utility Holding Company Act is a matter 
for the Securities and Exchange Commission. 

Senator Bricker. That answers the question of whether or not they 
should be permitted to consolidate the atomic energy research field? 

Mr. KuyKENDALL. Yes. 

The Cuatrman. That was the bill we had in this committee and it 
died in the committee. 

Mr. KuyKEnpDALL. My statement here dwells mostly on the need for 
making good use of the remaining steam plant sites, particularly in 
Senator Purtell’s area where good water cooling sites are scarce. We 
point out that any steam plant built from now on in these congested 
areas ought to be as good and as efficient and as large as it could be 
to bring down the cost of power. 
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(The complete statement of Mr. Kuykendall follows :) 


STATEMENT OF JEROME K, KUYKENDALL 


I am Jerome K. Kuykendall, Chairman of the Federal Power Commission. I 
have brought with me Mr. Joseph J. A. Jessell, Chief of the Transmission and 
Coordination Section of our Bureau of Power, and Mr. Howard EB. Wahrenbrock, 
an Assistant General Counsel. 

The Federal Power Commission has submitted a report on S. 2643 in which it 
stated that it favored legislation which would facilitate joinder of two or more 
electric utility operating companies through a jointly owned subsidiary to con- 
struct waterpower projects of larger size than it would be feasible for any of 
such companies to construct, acting singly, where such projects are subject to 
licensing by the Power Commission under part I of the Federal Power Act. 
The Commission stated that it would favor a bill limited to such projects. Inso- 
far as the present bill goes beyond that it relates primarily to matters of con- 
cern to the Securities and Exchange Commission and the Power Commission did 
not comment, inasmuch as the relation of such exemption to the effectiveness of 
the administration of the Public Utility Holding Company Act is a matter for 
the Securities and Exchange Commission. 

The Commission report also pointed out that exemption from the jurisdiction 
of the SEC would subject the generating company to regulation. by, the: Power 
Commission under parts II and III of the Federal Power Act if the generating 
company owns or operates facilities for the transmission or sale at wholesale of 
electric energy which is transmitted from one State and consumed in another. 

I will not undertake to read the Commission’s report, additional copies of 
which are available, if desired. However, I think it may be helpful to a clearer 
understanding of what the public interest is, in facilitating the construction of 
the large capacity generating plants contemplated by the proposed bill, if I 
would undertake to make a brief statement about the economies which can 
be achieved with such plants if large enough loads can be pooled to absorb their 
output economically. The subject is a technical one and I shall not go into 
details, but I shall be glad to have you ask any questions you may wish to. 
With your permission I may refer to my assistants for help in responding to 
such questions. 

The Federal Power Commission’s experience in this field grows particularly 
out of its work under section 202 (a) of the Federal Power Act. That section 
provides in part that— 

“For the purpose of assuring an.abundant supply of electric energy through- 
out the United States with the greatest possible economy and with regard to 
the proper utilization and conservation of natural resources, the Commission 
is empowered and directed to divide the country into regional districts for the 
voluntary interconnection and coordination of facilities for the generation, 
transmission, and sale of electric energy * * * It shall be the duty of the 
Commission to promote and encourage such interconnection and coordination 
within each such district and between such districts.” 

The Commission’s work under this section has disclosed several instances in 
which substantial economies could be achieved in the production of electric 
power by interconnection and coordination of the facilities of independent elec- 
trie utility systems, and it has repeatedly included in its annual reports to 
Congress recommendations that it be authorized to require such interconnection 
and coordination where found to be in the public interest. 

The economies which result from interconnection and cooridnation of elec- 
tric utility systems to serve their combined loads include both savings in oper- 
ating costs and savings in the investment required for generating plants. Sav- 
ings in operating costs may consist of (1) savings in costs of producing electric 
energy because more hours use per day can be made of the lowest cost steam- 
electric generating station; (2) savings through increased use of water for 
electric energy production that would otherwise be spilled over the dams; or 
(3) savings in costs of providing spinning reserve generators by combining the 
requirements of the interconnected system and using the lowest cost facilities 
available in the interconnected systems for that service. Savings in investment 
in generating capacity may be achieved (@) by taking advantage of the non- 
coincidence of hourly peak loads between systems so that the combined peak 
load is less than the sum of the individual peak loads; (0) by the ability to 
schedule the removal from service of more generating units for overhaul during 
the low load seasons; (c) by lower load factor use of peaking hydro plants on 
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combined system peak; (d@) by installing larger, and hence more economical, 
generating units for joint use than would be economical for each system operat- 
ing by itself because of the relatively smaller load growth as compared to the 
size of the generating unit; and (e) by sharing generating capacity maintained 
for reserve requirements. Interconnection and coordination also give greater 
reliability of electric service, especially in emergencies. 

How many of these several kinds of benefits may be attainable through inter- 
connection and coordination of particular systems, and how substantial they will 
be will depend upon the factual situation in each case. When a Commission 
study discloses that the sum of such benefits exceeds the costs of the transmission 
lines, terminal, and other associated facilities required to effectuate the inter- 
connection and coordination, a favorable opportunity for interconnection is indi- 
cated and interested parties are advised through distribution to them of copies 
of reports prepared by the staff of the Commission. 

Recent interconnection and coordination studies made pursuant to section 202 
(a) of the Federal Power Act as well as some of those now in progress strongly 
indicate the need, in some cases, for construction of unusually large steam-electric 
generating stations because of the decreasing number of powerplant sites avail- 
able where there is adequate cooling water and where fuel may be obtained at 
relatively low costs. For example, in New England suitable powerplant sites at 
tidewater are becoming scarce, very costly, and very difficult to acquire. Conse- 
quently, present studies now underway indicate that most economical use of 
available powerplant sites requires the construction of unusually large generating 
stations at such sites as are available. Similarly, in some parts of the ‘south- 
eastern and central regions, transportation costs are so large a part of the total 
cost of fuel used for generation of electric energy, that the most economically 
suitable steam-electric plant sites are usually limited to those on navigable 
waters. In both cases the greatest economy in production of electric energy is 
achieved when very large steam-generating stations with large units are con- 
structed at such suitable sites as are available. 

So also there are available suitable sites for large hydroelectric projects in 
some areas in which there are no sites available for smaller projects, and realiza- 
tion of the economies obtainable through their development may similarly be 
dependent upon joinder of two or more electric utility operating companies. 

Joinder of two or more electric utility operating companies in the construction 
of larger hydroelectric or steam-electric stations than would be economical for 
any of them acting alone, because of the time required for their individual load 
growth to absorb the full output of such plants and the large blocks of power 
becoming available with the completion of single units of such size, would produce 
substantial savings to the participating utilities which might not otherwise be as 
readily achievable. The enactment of legislation properly facilitating such 
joinder would encourage those savings, with resulting benefits to the elements 
of the public interest recognized in the section (202 (a)) of the Federal Power 
Act to which I have previously referred. 


The Cuarrman. Off the record. 

(Discussion off the record.) 

The Cratrman. These are questions that the Senator from Colo- 
rado wanted to ask. 

Does the Natural Gas Act give you authority to require a natural- 
gas company to furnish a bond in the amount of proposed rate 
increases under consideration by the Commission ? 

Mr. Kuyxenparu. Yes. It gives us discretionary authority. 

The CHarrman. Does the FPC require such bonds in rate cases 
today ? 

Mr. Kuykenpaty. I have answered the question previously. 

The Crarrman. Will you put it in the record ? 

Mr. Kuyxenpatu. I will put in in the record right now. 

In recent years we have not been ae ing bonds of companies who 
were admittedly stable financially; the pipeline companies. We have 

required it of producers where we felt maybe their financial ability 
was questionable. 
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The Cuamman. The record will speak for itself on what your 
activities were. 

Mr. Kuyxenpatt. Those bonds have been only 10 percent of the 
annual increase. 

The CHatrman. No. 3: Explain what is an “undertaking” by a 
natural-gas company in a rate case. 

Mr. Kuyxenpatu. An “undertaking” is a promise to refund any 
amounts found that should be refunded without a bond. Just a com- 
pany’s own promise to do it. 

The CuarrMan. How does that bind the company ? 

Mr. Kuyxkenpbatt. It binds them contractually. They agree 

The Cratrman. I think the second question probably should be 
added here: Must the company’s board of directors authorize it? 

Mr. KouyKenpa.u. I don’t recall whether we require board approval 
or not. I rather think we do. 

Senator Bricker. Even if it didn’t enter into such undertaking the 
Commission has full power to make its rates retroactive, does it not, 
and require refunds? 

Mr. Kuyxenpaut. Yes. That is the point. We require refunds. 
We also require them to file an undertaking or statement saying they 
will refund the excess. 

Senator Bricker. Even if they didn’t file that and didn’t give a 
bond, the Commission has full power to require a refund where excess 
rates have been collected in the interim ? 

Mr. KuyKenpatt. Yes. 

The Cuatrman. Have you ever done that ? 

Mr. Kuyxenpauu. Numerous times. In almost every rate case, at 
least every pipeline rate case, we almost always allow less than asked 
for and there is almost always a refund. 

The Cuatrman. Were undertakings entered into by the Colorado 
ee Gas Co. in dockets G-2260 and G-2576? If so, for how 
muc 

Mr. KuyKkenpa.u. I would be sure that undertakings would be 
entered into but it would be for no specific amount, I would think. 
It would be an undertaking to refund any amounts that the Com- 
mission determined should be refunded. 

The Cuarrman. In this case you did not require posting of a bond? 

Mr. KuykeNnpALu. I am quite sure we didn’t. 

The CHatmrman. Despite the fact the gas firm said they were going 
bankrupt ? 

Mr. Koyxenpaut. I understand he said he was going bankrupt, if 
the examiner’s decision stood. But I will point this out: No natural- 
gas pipeline company has gone bankrupt yet under Federal Power 

ommission regulation. 

The CHarrman. He said that the company would have only half 
enough money to pay interest on its bonds. None would have been 
available to pay dividends on either preferred or common stock. Mr. 
Mueller said that. 

Mr. Kuyxenpaun. That matter was argued, as I mentioned before 
the Commission, this week. I did not participate in it. 

The Cuatrman. When a bond is posted by the company, do the 
annual bond premiums become an expense factor that can be included 
by the company in costs used to compute the rate base? 
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Mr. KuyKenpaLu. Not the rate base. That is an operating expense. 

The Cuamman. It will reflect, wouldn’t it, as a cost? 

Mr. Kuyxenpa.. It will reflect as a cost which would have to 
be paid by the consumer, It would be negligible. 

he CuHatrMAN. Do you ever require a company to place the revenue 
from rate increases into escrow, to hold during a rate hearing for 
possible return to consumers ? 

Mr. KuyKkenpatu. I don’t recall ever requiring that. We require 
6 percent interest to be paid by the company refunding also. 

Senator Bricker. When he refunds? 

Mr. Kuyxkenpatu. When he refunds excessive collections. 

The Cuarrman. In docket G-1115, was Colorado Interstate Gas 
Co. required to make the increased rates payments into escrow? 

Mr. KuykKENpDALL. I am sure they were not. 

The Cuarrman. That answers the second question. He said, “If 
so, by whose order?” 

And, if so, when did they cease making payments into escrow and 
by whose order? You say here your recollection is that they did 
not ¢ 

Mr. KuyKenpatn. Yes. 

Senator Purrety. I am sure the chairman agrees that it may not 
be completely clear, so that if you find that your answer subsequently 
should be changed because of a search of the records, you will do so. 

Mr. KuykKEnpAtu. I would assume—— 

The CuHatrman. These are matters preliminary to the decision 
that they know about. 

Did the FPC receive a financial statement for the calendar year 
1956 for the Colorado Interstate Gas Co. ? 

Mr. KuyKenpa.. I imagine we had their annual report, all those 
companies give them to us. 

The CHamman. Could you find that out for us? 

Mr. KuyKenba.i. Yes. 

The CHairman. If you did, did the statement contain qualifying 
remarks to the effect that some $47 million of the gas sales revenue 
was subject to refund as an excess charge to Colorado consumers? 

Mr. KuyKenpatu. I don’t know. It certainly should. 

The Cuarrman. Supply that for the record. 

(See appendix C, letter of Jerome Kuykendall, July 2, 1957.) 

The Cuatmman. During the period May 12 to June 3, did Mr. 
W. E. Mueller, president of the Colorado Interstate Gas Co. visit with 
you herein Washington ? 

Mr. KuykENDALL. It was probably in that period. He was in 
after that examiner’s decision, and asking that the Commission grant 
his request for oral argument and representing in a general way that 
he was in a bad position because the company had more financing to 
do and they were afraid they couldn’t do it with that decision out- 
standing. I guess he talked to all the Commissioners. Anyway, 
without prejudging it—— 

The CuamrMan. I think wecan clear it up. He did discuss with you 
and other commissioners, probably—you can’t speak for them—dock- 
ets G-2260 and G-2576 ? 

Mr. KuykenDatt. Those must be the dockets. 

The Cuatrman. Those are the dockets of the case, I presume? 





282 NOMINATION OF JEROME K. KUYKENDALL 


Mr. Kuyxenpaty. Yes. He said they had financing in the offing 
they had to do, and was afraid they couldn't do it. 'The Commission 
did give him oral argument last Monday, as I stated. 

The CHairman. Did he suggest the Commission reopen proceed- 
ings? 

“Me: KuYKkENDALL, I think he filed a written application asking for 
that. 

The CuairmaN. For reopening? 

Mr. KuyxKenpaty. Yes. Those papers speak for themselves. 

The Cuarrman. Do you recall whether he discussed that with you— 
the reopening—personally ? 

Mr. KuYKEnDA... No. 

The Cuatrman. Did Mr. Mueller or any other representative of 
the Colorado Interstate Gas Co. advise the FPC that the company 
would go bankrupt if forced to return to consumers the excess rates 
collected ? 


Mr. KuyKkenpatut. No. I don’t think he said that. I hope that 
isn’t true. 

The CuHarrMan. That is a part of his public statement later on in 
which he did say that. 

We have here a news story which we will place in the file, from the 
Denver Post, on Mr. Mueller. 

(The clipping is as fcllows:) 


[From the Denver Post, Sunday, May 12, 1957] 
Gas Frrm Heap Says Proposep Rates MEAN BANKRUPTCY 


(By Charles Roos, Denver Post staff writer) 


President W. E. Mueller, of Colorado Interstate Gas Co., said Saturday that 
refunds and reduced rates recommended by a Federal hearing examiner last week 
would bankrupt the company. 

Mueller made the statement in Colorado Springs where the firm is based. He 
told the Denver Post by telephone he was mailing a special letter to CIG direc- 
tors, referring to the findings of a Federal Power Commission examiner, stating: 

“If his decision is allowed to stand, there is no question in my mind that the 
company will become bankrupt and will be placed in receivership.” 

Applying the recommended rates on 1956 volume, he said, shows that the 
natural-gas company would have made only half enough money to pay interest 
on its bonds. None would have been available to pay dividends on either pre- 
ferred or common stock, Mueller said. 

Mueller said the examiner’s recommendations raised serious questions about 
planned long-range financing. CIG has proposed a major expansion of pipe- 
lines and other gas supply facilities, dependent in part on long-term financing. 

Earlier, J. P. Roetzel, CIG financial vice president, said the recommended rate 
structure would amount to “confiscation.” 


REPORT PRAISED 


A different view was expressed in Washington, D. C., by United States Sena- 
tor Carroll (Democrat) of Colorado, who said the examiner’s report represented 
“a great victory for the people of Colorado.” 

CIG provides natural gas for the Denver area through Public Service Company 
of Colorado and serves other Colorado cities, including Colorado Springs and 
Trinidad. 

FPC Examiner Samuel Binder said Wednesday gas customers supplied by 
CIG are entitled to refunds totaling about $33 million dating back to 1954 and to 
a $15-million-a-year reduction in current rates. 

His recommendation was made to the FPC. CIG will file objections as soon 
as possible, Roetzel said. 
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NEW BOOST ASKED 


The FPC may adopt, modify, or reject the examiner’s recommendations. 

The Colorado Springs firm has been collecting rate increases, subject to re- 
fund, since January 1, 1954. CIG also has applied for a new rate boost, which 
would be effective July 1. 

Roetzel said if the examiner’s ruling is allowed to stand, the company will 
be in desperate need of $10 million. It has about $7 million on hand to pay the 
refunds, could realize some $10 to $11 million more in Federal tax refunds and 
additional refunds of State taxes but still would not have enough to repay 
customers. 

“T don’t know where we could get such a sum,” he said. “No one wants to 
lend money to a company that is not making money and has no prospect of mak- 
ing any. That is the position in which we would find ourselves.” 


$13.5 MILLION JUSTIFIED 


In question was CIG’s plan for construction, at a cost of $87 million or more, 
of the so-called Beatrice project. 

The project, which would increase the company’s physical valuation by 42 
percent to $206 million, would include several large pipelines, the major one being 
a 345-mile, 30-inch line from Kit Carson, Colo., to Beatrice, Nebr. It would de- 
liver gas there for the Chicago area. 

Binder ruled that only $13.5 million of $46.7 million in added rates charged by 
the company since 1954 is justified. 

The Cuarrman. The next question: 

Section 15D of the Securities and Exchange Act requires a company 
to file a statement within 30 days of an event involving a major change 
in acorporation. We assume that is a correct statement of section 15D. 

In light of the “event” of May 8—the FPC examiner’s report—and 
Colorado Interstate’s announcement of possible bankruptcy on May 12, 
has Colorado Interstate filed, to your knowledge, notice of “fair dis- 
closure” with the Securities and Exchange Commission ? 

Mr. Kuyxenpnat. I don’t know. 

The Cuarrman. Is it the policy of the FPC to permit companies 
under its regulation to include in its cost of service, and hence the 
rate base, taxes paid to the United States or the States? 

Mr. Kuyxenpatx. Not in the rate base. It would be in their cost 
of service. Their operating expenses. 

The CuarrMan. It is included in the cost of service ? 

Mr. KuyKxenpatu. It has to be. 

The CuarrMan. I am asking the question to get it straight. 

Mr. KuyKenpatu. Under the law it has to be. 

The Cxuatrman. Is it the policy of the FPC to permit companies 
under its regulations to include as “cost of service” taxes computed on 
the books as incurred but never actually paid the United States or 
State governments? 

Mr. KuyKenpat.. I think there the questioner is referring to accel- 
erated amortization, or to liberalized depreciation. The answer to that 
is in the record here. 

The Cuarrman. You can answer that “Yes” or “No,” can’t you? Is 
it the policy of the FPC to include them? 

Mr. KuyKenpatu. As part of the cost of service ? 

The Cuarrman. As part of the cost of service. 

Mr. Kuykenpatu. Yes. That is our general policy. 

The CHarrMaNn. So the answer to the question is “Yes” ? 

Mr. KuyKenpatt. Yes. 
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Senator Purreti. But the reason for that; pretty much that is the 
City of Detroit case, where it was a question of whether the consumer 
would benefit or the general public would benefit from the rapid 
amortization, because the general public, they are the ones that per- 
mitted this rapid amortization and therefore you are not taking a 
segment of the public, who would be the users, who would have the 
benefit ; is that right ? 

Mr. KuyKenpauu. Would you state it again ? 

Senator Purrett. I don’t blame you. Iam confused myself. 

The Cuatrman. He answered the question “Yes.” 

Senator Purrert. I want it clear. It is a very important decision. 

The question that was decided by the city of Detroit case was who 
would benefit by rapid amortization, really, in the longrun. Whether 
the benefits of it would be handed on with ultimately the public 
getting the benefit of the taxes, the money that would accrue after 
the 5-year period. 

The query was, who would benefit, the user or the public as a whole. 
Isn’t that correct ? 

Mr. Kuyxenpaut. The company receiving the amortization ; yes. 

Senator Purretn. They immediately benefit? 

Mr. Kuyxkenpatu. It was contended before us that since the com- 
pany actually paid less taxes during the first 5 years, we should reduce 
rates during that 5 years and pass that saving on to consumers. And 
at the end of the 5 years we would have to increase rates some because 
the taxes would go up. 

We said that we understood that the purpose of the law was to 
benefit the company, to give it the use of that additional capital made 
available during those 5 years. So we normalized the taxes and , 
treated it as though the company were on a straight-line basis during 
the whole life of the project. 

Senator Bricker. And the rates were fixed upon the basis of costs 
that they would have had regardless of the depreciation ? 

Mr. Kuyxenpatu. Yes. And the court said that was the thing to 
do. 

Senator Purreti. So when the depreciation period was over, addi- 
tional taxes would be paid because that was an element of expense? 

Mr. Kuyxenpatu. That’s right. 

Senator Purrert. And the general public would benefit thereby 
through income taxes? 

Mr. Kuyxenpautu. Yes. The general public benefits after the first 
5 years. The general public stays in the same position, after what 
we did, as though there were no fast amortization. 

Senator Bricker. It doesn’t affect rates? 

Mr. KuyKenpatu. No. 

The Cuamman. That was your philosophy in the case? 

Mr. Kuyxenpatyu. That was, and the court affirmed it. 

The Cuatrman. Does FPC permit the company to treat as cost of 
service tax benefits attributable to depletion allowances and intangible 
well-drilling expenses ? 

Senator Scnorrren. Will you read that again? 

The Cuarrman. The question is: Does the FPC permit a company 
to treat as “recoverable cost of service” tax benefits attributable to 
depletion allowances and intangible well-drilling expenses? 





NOMINATION OF JEROME K. KUYKENDALL 285. 


Mr. Kuyxenpauu. That problem is coming to the Commission in 
the Colorado Interstate case, and in another case decided by the 
examiner. 

The Cuatrman. So you have not made that decision yet! 

Mr. Kuykenpauu. No; we haven’t. We made it at one time in the 
Panhandle case, which is this same City of Detroit case, incidentally, 
and after that decision we had the Phillips case, and that Panhandle 
case was reversed partially and it is an open question now before the 
Commission. 

The Cuamman. Do you have any views on it? 

Mr. Kuyxenpauu. I don’t think 

The Cuarrman. I don’t want you to state them. 

Mr. Kuykenpatu. I am openminded on it. I have read our exam- 
iner’s decisions in those cases where they did not allow it. 

The Cuarrman. That matter, as I understand it, faces up to deci- 
sion in the Colorado case now. 

Mr. KuyKenpDa... Yes. 

The Cuatrman. Then he goes on here, going back to the Idaho 
Power Co., with this question : 

The Idaho Power Co. applied for the Hells Canyon license in 
August of 1953 and Mr. Roach testified in December of 1953 that there 
was “faint hope” of Idaho Power receiving tax certificates because the 
ODM goals were suspended. However, on April 15, 1955, the goals 
were reopened. Did you presume that even though the goals were 
now reopened there was still “faint hope” the Idaho would receive 
tax-amortization certificates ? 

Mr. Kuyxkenpatu. Well, I am not a mindreader. I have no crystal 
ball. 

The Cuarrman. I didn’t hear you. 

Mr. KuyKenpa.u. Iam nota mindreader. I didn’t know what was 
in the mind of Mr. Roach. 

The Cuatrrman. Did ODM notify the FPC in the fall of 1955 that 
the Idaho Power Co.’s applications for tax certificates were under 
active consideration ? 

Mr. Kuyxenpatu. I don’t think it did. We disclosed all that to 
Senator Kefauver’s committee, and I don’t recall any such evidence 
as that. I don’t think there was any. 

The Cuarrman. You don’t recall any? 

Mr. KuyKxenpatu. No. Iam sure we did not. 

The CuarrmMan. You don’t recall any notification ? 

Mr. KuyKxenpnatu. No, sir. 

The Cuarrman. If you knew that the Idaho tax certificates were 
under active consideration by the ODM, did you feel that the possibil- 
ity of their being granted might negate the “no cost to taxpayer” case 
made by the Idaho Power Co. ? 

You can’t answer that, because you said you didn’t know of any. 

Mr. Kuyxenpatu. Yes. I think we covered that in our previous 
discussion. 

The CHarrMAn. Question No. 18, going back to question No. 10 
for reference: 

Did Mr. Mueller or any other representatives of the Colorado Inter- 
state Gas Co. call upon any other FPC Commissioners or staff members 

93517—57——19 
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ee the trial examiner’s May 8 recommendations against a rate 
increase 

You stated that to your best recollection he called on other 
Commissioners. 

Mr. Kuyxenpatt. I think he did. I know he called on me. 

The Cuamrman. What is the present policy of the FPC in regard 
to permitting litigants, whose cases involve millions of dollars of 
consumers’ money, to contact, consort with, interfere with, and attempt 
to influence Federal Power Commission Commisioners, executives, 
trial examiners, and staff members? That is the next question. 

Mr. Kuyxrenpatt. There has been no interference or consorting 
that I know of. I would say this, that if Mr. Mueller had endeavored 
to argue the merits of his case to me, I would have shut him up, and 
I do that with anybody who tries to present private arguments to me. 
I don’t think it was improper for him to come around and request 
a granting of oral argument. 

The Cuatrman. As I understand what you say he did as far as you 
are concerned, it was not to argue the merits of the case but to cry 
a little bit, get the crying towel out about the decision in the case? 

Mr. Kuykenpati. Yes. He said he had filed papers asking for 
rehearing, and would we give him an oral argument early. 

The Cuarrman. There is a public statement later on to that effect. 
That concludes the questions from the Senator from Colorado. Now 
I have some from the Senator from Tennessee. You appeared before 
him. Some of these questions you might have answered. These were 
submitted afterward. The first question : 

You testified, did you not, on June 4, 1957, in the hearings held 
before the House Committee on Interstate and Foreign Commerce 
on H. R. 6790, a bill to amend the Natural Gas Act to exempt pro- 
ducers of natural gas from FPC regulation ? 

Mr. KuyKkenpbati. Yes. 

The CuatrmMan. Do you recall that you were asked questions regard- 
ing the Commission’s order allowing a rate increase to Olin Gas Trans- 
mission Corp. in docket G—8559, in which you not only gave Olin a 
higher rate of return than you have given other pipeline companies 
but additionally allowed Olin for its own produced gas a field price 
which exceeded the cost of producing that gas by about 100 percent? 

Mr. Kuyxenpaty. That is true. I testified about the field price, 
and on the rate of return I might point out that Olin is a peculiar 
company. There are a lot of peculiarities about this case which 
probably don’t make it a precedent for others. It has no debt. Its 
capital is all equity capital. It is a subsidiary of the Olin Co. And 
a big factor in fixing a rate of return is the cost of money to the com- 
pany. And, of course, where it is all stock it costs more to service 
common stock than it does a combination of debt and common stock. 

The Cratrman. In connection with questions put to you regarding 
that decision, you testified that “Olin was a little bit lucky here because 
T don’t think their case was contested like it could have been.” This 
is quoted by the Senator from page 3475 of the record, 

Mr. KuyxKenpau. Yes, I guess I made that statement. Senator 
Jackson brought that out. I might elaborate on that a little bit. 

In my statement I set forth the criteria that these producers must 
meet. according to the City of Detroit case, if they are to get more than 
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the cost price of their gas. And I listed all those various cases where 
we have denied that increase because they did not meet the criteria. 
These companies most all contend that it is impossible to meet it, that 
it. is something that cannot be shaped up into precise dollar amounts. 

Olin, as I said, due to its peculiar situation of having lands and 
leases nearby available in northern Louisiana, which they said they 
would try to develop and if they couldn’t develop more gas they would 
have to spend more than the 10-cent price—or 9 plus price—in the 
Monroe field, and that if they got the going price for their gas they 
would go ahead and try to develop these additional reserves; it was 
on the basis of evidence of that character that we thought they had 
sustained and virtually made a promise that they would go ahead 
and try to develop new reserves. 

The Cuarrman. The Senator from Tennessee said you also testified, 
at transcript page 3476, “that it is possible that if it had been con- 
tested more vigorously” that the Commission “would have had a lot 
more trouble in finding evidence to make a finding, that this was war- 
ranted.” He said: “That testimony seems rather curious to me, and 
am I to understand that the Commission uses different standards in 
carrying out its duties and responsibilities in a case where there is 
vigorous opposition as distinguished from a case where there may be 
little or no opposition ?” 

Mr. Kuykenpatut. No. Perhaps I didn’t use the best choice of 
words there in saying we would have a lot more trouble. What I 
meant was—and there again I was bearing in mind these other com- 
panies, who the company, through cross-examination, had not been 
able to maintain evidence satisfactory to the Commission that they 
needed a price, more than a cost price. In this case, although there 
wasn’t all that cross-examination, we felt the company had sustained 
the burden. 

I think if I had been in that case I might have been able to have 
cross-examined and torn that evidence down some. I mean judging 
from what I have seen in other cases. But I repeat, and it is in my 
statement here, that I do believe that we have fixed a just and reason- 
able rate there, and we so found. 

I want to emphasize that, as Senator Bricker pointed out, there are 
two problems here; not only the matter of low rates but the matter of 
continuing to get gas for the interstate market. 

Olin made statements there and assurances of what they would try 
to do to develop more gas reserves if they could get this field price 
of a little less than 10 cents for gas gathered to the center of the field. 
We felt that that was not an unreasonable price, it was a fair price; 
we felt that on the record of that case they had justified it. And we 
want to see now what Olin does to develop new gas reserves. I 
personally hope they have a lot of success and get a lot more gas for 
their markets. 

The Carman, The question isn’t on the case. His question is 
whether or not your policy or your duties or responsibilities change 
where there is vigorous opposition as distinguished from a case where 
there may be little or no opposition. 

Mr. Kuyxkenpatt. No. Our policies are the same all the time. We 
decide each case on the record. We don’t give anything that we don’t 
think is justified. 
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The Cuarman. Suppose there was no opposition but the case on 
its face looked like the consumers were going to get the worst end of 
it. Would it be your duty as a commissioner protecting the public 
interest to initiate your own cross-examination ? 

Mr. Kuykenpaty. Yes. We would or we wou!ld have the staff 
initiate its own investigation and submit its own evidence. We didn’t 
find that to be the fact here. 

The Cuarrman. In the Olin case? 

Mr. KuyKenpa.. Yes. 

The Cuarmman. The next question: 

Isn’t it your view of your duties and responsibilities that they are 
the same whether the case is contested by customers or not? 

Mr. KuyKenpbaA... Yes, sir. I think I have covered that. 

The CHatrmayn., I think you have to be more alert in those cases. 
You should be. 

Mr. KuyKkenpa.t. Our staff is. 

The Cuatrman. You should be because the customers don’t usually 
have the money or the organization or the time to 

Mr. KuyKeEnpbat. We have to represent them and look out for them. 
Although there wasn’t this cross-examination we felt that it stood 
up and that the promises that Olin made, and the price that they asked 
for, were proper, and that the public interest would be served by 
giving Olin the encouragement to go out and discover additional gas 
reserves. 

The CHarrmMan. This was their own field, wasn’t it ? 

Mr. Kuyrxenpatt. No. The Monroe field isn’t their own. There 
are a lot of owners in there. But they have other reserves nearby. 

The CuatrmaNn. They have their own fields in some cases ? 

Mr. Kuyxkenpatt. Yes. I think they do. I believe they own gas 
in the Monroe field but not all of it by any means. 

The CHatrman. The next question: 

Don’t you continue to have in every case the responsibility of mak- 
ing findings required by the act and the findings required by the city 
of Detroit decision, reported in 230 F. 2d of the United States Court 
of Appeals for the District of Columbia Circuit ? 

Mr. KuyKennA.t. Yes, and I think we did it in that case. 

The Cuatrman. What did you have in the record of that case other 
than the self-serving and subjective statements of the company’s 
executive vice president to meet the requirements of the city of Detroit 
case that you were able to find that the 100-percent increase you allowed 
for the company’s own gas production was needed to give them the 
incentive to expand their exploration program ? 

Mr. KuyKkenpatu. That evidence of what incentive is necessary 
always comes 

The Cuarrman. What he is asking here, as I understand it, is, do 
you have anything in the record other than the statement of the 
executive vice president ? 

Mr. KuyKenpatu. I don’t recall whether there are statements of 
any other officers or not, but that evidence always has to come from 
the applicant, from the producer. 

The Cuarrman. His question is whether there was anything more 
than this. He calls it self-serving and subjective. Was there any 
more evidence in the case than that ? 
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Mr. Kuykenpa.i. That was the main evidence, and we quoted some 
of that in our opinion. That is what we placed considerable reliance 
on. Offhand I don’t recall whether there was any other similar evi- 
dence or not. 

The Cuarrman. He said “the company’s own gas production.” You 
say that that is not necessarily correct in the Olin case? 

Mr. KuyKenpat. I didn’t get the context in which “the company’s 
own gas production” 

The Cuamman. I think I asked you before; they had their own 
gas production, didn’t they ? 

Mr. KuyKenpa.. Yes. 

The Cuatrman. And they were asking for increases from their own 
wells or reserves ¢ 

Mr. KuyKEnDALL. They buy gas, and they produce gas, both. 

The Cuarrman. In this case it was their own wells? 

Mr. Kuykenpatt. I think it was both involved. 

The Cuarrman. What commitment do you have from Olin that it 
will use the additional revenues, which do not represent any recovery 
of cost, for exploration and development ? 

Mr. Kuykenpauu. The statement of that officer that they would 
go ahead and do it. 

The Cuarrman. Isn’t it a fact that under your order Olin may, if it 
wishes, simply use that windfall as additional dividends to its stock- 
holders? That is the next question. 

Mr. KuyKenDa.. Well, we didn’t earmark the money for them. 

The Cuatrman. I think the question says “if it wishes.” Is that 
correct? Could it? 

Mr. KuykKenpDAatt. Perhaps it could. If it doesn’t use money to go 
ahead and do this exploration, it will have deceived the Commission, 
and I think they will live to regret that if they do. 

The Cuarrman. That will be too late for the consumer, their regrets. 

Mr. KuyKkenpa.u. Well, as I said before, it is not only the matter 
of keeping prices as low as absolutely possible, but the matter of 
getting gas for the consumers. We exercised our judgment here in 
the hopes that we were going to enable the consumers to get more gas. 
And we fixed a price which is reasonable. 

The CuatrMan. The last question: 

Do you think that you could defend in the courts what you did in 
the Olin case by simply pointing to general self-serving and subjective 
statements of interested company witnesses ? 

Mr. Kuykenpatu. As I said before, that is where that evidence 
comes from. And the burden is on the company to submit that 
evidence. And I don’t know where else it could come from. 

The CratrmMan. Those are the questions that I have from the Sen- 
paeie How many of these other questions did we cover that are in 
1ere ? 

Mr. Murruy. We covered all of them. 

The Cuarrman, I will give these questions to the Commissioner. 
You can look them over. If there are some in here that haven’t 
been covered, you can put the answer in the record. 

I have another page of questions. Here are a few questions on 
another case, docket G—11563 of the Union Oil & Gas Corp., Louisiana, 
which involves the Commission’s suspension of a rate-increase applica- 
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tion for only 45 days instead of the maximum period of 5 months 
provided by the Gas Act, which apparently the Senator from Ten- 
nessee thinks is somewhat unusual. 

Mr. Kuyxenpatu. The Senator from Tennessee, along with some 
other people, was in my office and talked to me about that. 

The Cuarrman. These questions refer to that. What I am asking 
is, is 45 days instead of the maximum period of 5 months as provided 
by the action, unusual? Or has that been done on other occasions? 

Mr. KuyKenpatu. We have shortened suspension periods at various 
times. The general rule is, and in most of the cases we suspend for 
the full 5 months. I will be glad to tell you why we suspended 

The Crarrman. You can tell me why when you get these questions. 
Ts this the only one that has been suspended for this short period of 
time, or are there any others for this period or shorter ? 

Mr. KuyKkenpau. There have been others for shorter periods. 

The CuatrmMan. But generally speaking you suspend for the 5 
months ? 

Mr. Kuykenpatu. Yes. 

The CHarrMan. The question is: 

Isn’t it a fact that although Union Oil & Gas Corporation of 
Louisiana may have filed more data than other producers in an effort 
to support its increase of from 9 cents per thousand cubic feet to 19 
cents per thousand cubic feet, Union Oil did not present to the Com- 
mission any more information than is usually presented by the natural- 
gas pipeline companies ? 

Mr. Kuyxenpati. That is true, but the producers aren’t required 
under our rules to provide all the data that gas pipeline companies are. 
They have been under regulation for a long time, and have the 
information available. 

The Cuarrman. I don’t quite understand that question. You under- 
stand the question ? 

Mr. KuyKenpatt. Yes. 

Senator Purret.. “They” meaning pipelines ? 

Mr. KuyKenpatu. Yes. 

The CuHarrman. Another question: 

As a matter of fact, isn’t it true that the pipeline companies, as a 
result of the Commission’s regulations, supply more information than 
Union Oil did? 

Mr. Kuyxkenpatt. I would think so; as much or more. 

The Cuarrman. The answer is “Yes.” 

Isn’t it also true that despite the fact that the pipeline companies 
supply greater information the Commission, with only one exception 
that I know of—Colorado Interstate Gas Co. application in docket 
No. G-2260—has always suspended for the full 5-month period pro- 
vided by the act if the Commission was not satisfied that the filing had 
justified the increase ? 

Mr. Kuyxenpatu. That is generally true, and the reason is that the 
pipeline companies can anticipate when their costs are going up. Fre- 
quently the cost is the purchase price of their gas. There may be other 
things that are known to them. 

The Cuatrman. In the Union 

Mr. Kuyxenpatu. They file 6 months in advance of those increases, 
expecting to be suspended for 5 months. 
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The CuarrmMan. In the Union Oil case, the Commission in its order 
stated, did it not, that it was not satisfied that Union Oil by its filing 
had shown that the increase was justified ? 

Mr. KuyKenpat. Yes, we have to make that finding in every case 
if we are going to suspend their rate. 

The CuarrMan. That isa preliminary to the suspension ? 

Mr. Kuykenpa.u. Yes. 

The Cuarrman. Isn’t it also a fact that the Commission did not in 
its order suspending for only 45 days give any reason in justification 
of its unusual, rare, and extraordinary action? 

Mr. Kuyxenpatt. I don’t recall what all was in the order. I will 
give you the reasons. 

The Cuarrman. Put that order in the record. It will speak for 
itself, whether or not you did. 


UNITED STATES OF AMERICA, FEDERAL POWER COMMISSION 


Before Commissioners Jerome K. Kuykendall, Chairman; Seaborn L. Digby, 
Frederick Stueck, William R. Connole and Arthur Kline 








IN THE MATTER OF UNION OIL 





AND GAS CORPORATION OF LOUISIANA 
Docket No. G—11563 









ORDER SUSPENDING PROPOSED CHANGES 


(Issued December 7, 1956) 


IN RATES 


On October 2, 1956, Union Oil and Gas Corporation of Louisiana (Union) 
submitted for filing proposed changes in presently effective rate schedules for 
sales of natural gas, subject to the jurisdiction of the Commission. The proposed 
changes, which constitute increased rates, are contained in the following desig- 
nated filings which are proposed to become effective on the dates shown: 









Description Purchaser Rate Schedule Designation | Proposed Effec- 


tive Date 









Letter agreement dated May 31, | Texas Gas Transmission Supplements Nos. 6 and 7 | January 1, 
1956, and Notice of Change Corporation. respectively, to Union's 1957. 
dated October 2, 1956. FPC Gas Rate Sched- 

ule No. 2. 

Letter Agreement dated May | Texas Gas Transmission Suppleents Nos. 6and 7, | January 1, 
31, 1956, and Notice of Change Corporation. respectively, to Union’s 1957. 
dated October 2, 1956. FPC Gas Rate Schedule 

|} No.3. 




































The proposed increases are based on redetermination price clauses in Union’s 
agreements with Texas Gas Tranmission Company. (Union’s FPC Gas Rate 
Schedules Nos. 2 and 3). These agreements provide, in part, for rates during 
the five-year period commencing January 1, 1957, based upon the three highest 
prices to be paid during such period by interstate transporters of gas in the area. 
In support of the increases, Union has submitted data on investment and cost 
of production for the year ended June 30, 1956. 

Additionally, Union relies upon the arm’s length nature of the contracts, 
dedication of reserves, and data relating to the market price. The investment 
and cost of production data reflect Union’s capitalization of exploration costs 
incurred since 1943, which had been previously expensed. Union has also pre- 
sented an alternate cost of service which does not reflect the capitalization of 
previously expensed exploration costs but includes current exploration costs as an 
operating expense. In both of its cost presentations Union computes Federal 
income taxes without consideration of the statutory depletion allowance. The 
costs which Union attributes to “commercial gas fields” were allocated between 
jurisdictional and non-jurisdictional business on a Btu basis. 


292 NOMINATION OF JEROME K. KUYKENDALL 


The following interested parties have protested the instant proposals and re- 
quested the Commission to suspend the use of the new rates and to enter into an 
investigation and hearing in which they be permitted to intervene: 

Memphis Light, Gas & Water Division 
Tennessee Public Service Commission 
MidSouth Gas Company 

Mississippi Valley Gas Company 

City of Memphis, Tennessee 

Gibson County Utility District, Tennessee 
City of Martin, Tennessee 

Louisville Gas & Electric Company 

The increased rates and charges proposed in the aforesaid supplements have 
not been shown to be justified, and may be unjust, unreasonable, undully discrim- 
inatory or preferential, or otherwise unlawful. 


The Commission finds: 


It is necessary and proper in the public interest and to aid in the enforcement 
of the provisions of the Natural Gas Act that the Commission enter upon a hear- 
ing concerning the lawfulness of the said proposed increased rates and charges, 
and that the above-designated supplements be suspended and the use thereof de- 
ferred, as hereinafter ordered. 

The Commission orders: 

(1) Pursuant to the authority contained in Sections 4 and 15 of the Natural 
Gas Act and the Commission’s General Rules and Regulations (18 CFR, Chapter 
I), a public hearing be held upon a date to be fixed by notice from the Secretary 
concerning the lawfulness of said proposed changes in rates and charges; and, 
pending such hearing and decision thereon, the above-designated supplements be 
and the same hereby are suspended and the use thereof deferred until February 
15, 1957, and until such further time as they are made effective in the manner 
prescribed by the Natural Gas Act. 

(B) Neither the supplements hereby suspended, nor the rate schedules sought 
to be altered thereby shall be changed until this proceeding has been disposed 
of or until the period of suspension has expired, unless otherwise ordered by the 
Commission. 


(C) Interested State commissions may participate, as provided by Sections 1.8 
and 1.37 (f) of the Commission’s Rules of Practice and Procedure [18 CFR 18 
and 1.37 (f)]. 

By the Commission. 

Leon M. Fuquay, Secretary. 

Senator Bricker. I would like to know what the reasons are. 

The Cuarrman. I thought he said it was in the order. 

Mr. KuyKenpbauu. No. I will give you those orally. 

The Cuarrman. Then answer the question. This was not included 
in the order? 

Mr. KuyKenpatt. I don’t recall whether it was. 

The Cuarrman. You are giving the reasons now ? 

Mr. KuyKkenpaty. Yes. And you want a copy of that order for 
the record ? 

The Cuarrman. I think you have answered that. We don’t need 
that. 

Mr. KuyKenpnauu. Here, again, I want to emphasize it is not only 
a question of low prices that the Commission is concerned about or 
should be concerned about; it is a question of getting the gas to the 
markets. Here-are some of the things that Union Oil of Louisiana 
did that made us feel it was proper to shorten the suspension period 
some. 

In 1951 they were delivering an average of 30,000 thousand cubic 
feet per day to their buyer, which I believe is the Texas Gas Trans- 
mission Co. By 1956 they had increased that to 170,000 thousand 
cubic feet per day. In other words, the company had gotten a lot 
more gas than its customer wanted. 
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Union Oil of Louisiana had a contract with the pipeline, Texas 
Gas Transmission, whereby it agreed that all gas reserves which it 
discovered in 17 parishes in southern Louisiana would be dedicated 
to Texas Gas Transmission. And from 1951 through 1956 Union Oil 
of Louisiana spent $68,860,000 in exploration and development, while 
during that same period they paid $7,785,783 in dividends. In other 
words, they spent about 9 times as much on exploration and develop- 
ment as they did on dividends. 

The price increase here, which was provided for in the contract, 
was a large one. It is a little over 10 cents to a little over 20 cents, 
including 1 cent gathering tax. And the price increase was based on 

taking an average of the 2 or 3 highest prices at a given time at a 
given date in the future, which I think turned out to be January 1 of 
this year, or some such. 

The company filed its increase with us 90 days in advance, which 
is as far in advance as we will permit it. And they did submit all this 
cost data which we don’t, under our rules, now require of pipeline 
companies, because it is too cumbersome and too difficult in this stage 
of regulation of pipelines to require that for every rate increase. 

These factors, the fact that the company had obtained so much more 
gas, had dedicated all the gas to its purchaser, had spent so much 
money on exploration and development, and had submitted cost data 
which the court now says we must have (we questioned some of the 
allocations, and so forth, in that cost data, but it gave us a general 
idea of what the company had done), and they filed cnn far ahead 
of time, and they had had no increase for I think it was 5 years, yet 
during that time they had spent almost $70 million in : aan 
and development—we felt that it was reasonable and that our doing 
this in this 1 company’s case would be a general indication to the 
industry that we were interested in exploration and development; we 
were interested in something besides merely keeping prices low as 
long as we could; that we recognized there had to be a balance between 
costs and increasing sources of supply. 

The Commission was unanimous in this case. We considered sus- 
pending for 5 months. The company wanted us not to suspend at 
all, due to their rather elaborate cost justification they had given us, 
or to suspend for only 1 day. We reached a collective judgment 
that it would be fair and in the public interest, if we suspended that 
increase for about 45 days, which was from January to February 15. 

Our reasoning on that was that it would give Texas Gas Trans- 
mission and its customers an opportunity to file its increased rates. 
Nobody would get caught short with a rate increase. And yet the 
producers would get a little bit of advantage from the high sales 
during the winter heating season. 

I emphasized this to Senator Kefauver and it didn’t seem to make 
any impression on him. The company had no chance of recovery 
of any additional revenue from January 1 to February 15. But from 
then on, any portion of their increased rates that the Commission 
finds were excessive, will have to be refunded. So that the customers 
on down the line are protected by the refund provision. 

It was our collective judgment. We all finally agreed on that date, 
that that would be the fairest thing we could do with that company 
in that case. The consumer will lose no money because he will get 
a refund if the Commission determines that any part of this refund 
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is excessive. Union Oil of Louisiana did take a loss during the 6 
weeks 
The Cuarrman. Has the 45-day period passed ? 


Mr. Kuyxenpatu. Yes. That was from January 1 to February 
15. 


The Cuarrman. We can go on. 

Isn’t it the fact that the purpose of the right to suspend for 5 
months was granted to the Commission in order that it might have a 
reasonable opportunity, consistent with constitutional prohibitions 
against confiscation, to maintain the status quo by suspension while 
it was conducting its inv estigation ? 

Mr. Kuykenpaty. That is the maximum period. That is correct. 
That is the maximum. The law is perfectly clear that we have dis- 
cretion to suspend for a shorter period, but not for longer than 5 
months. 

The Cuarrman. How did the Commission hit on the period of 45 
days as an appropriate suspension period ¢ 

It couldn’t have been, could it, any reasonable expectation on your 
part that 45 days was all the staff needed to investigate that rate file? 

Mr. KuyKenDALL. No. I explained just a minute ago why we took 
the 45 days; it was to give the company some advantage of increased 
sales during the heating season in view of the good job’ they had done 
on exploration and development. T explained also to Senator Kefau- 
ver that there was no hope in any event of ever concluding that case 
within the 5-month period. 

The CHarrman. As a matter of fact, you are still investigating the 
case. 

Mr. KuyKxenpartu. There have been some hearings on it, I believe. 

The Cuarrman. You are still investigating ? 

Mr. Kuykenpatu. Yes. We are still working on the case. It is 
not decided. I don’t think the evidence is concluded yet. 

The Cuarrman. And approximately 5 months have gone by ? 

Mr. Kuykenpa.. Yes. 

The Cuarrman. Isn’t it a fact that the claim Union Oil was making 
in its rate filing that its existing rates were not providing it with an 
opportunity to recover all of its reasonable operating costs plus a fair 
return are precisely the claims made in every case mand particularly 
by the pipeline companies where you have insisted upon the full 
5-month suspension ? 

In other words, he said, were there any different claims in the Union 
Oil case than in other cases ? 

Mr. Kuykenbatu. I think they were substantially the same. I 
pointed out before that the pipelines anticipate their ‘increased costs, 
and can file 6 months ahead and the suspension period runs without 
hurting them. 

The time the suspension period is up is the time when the increased 
costs hit them. 

The Cuarrman. Are there any further questions from members of 
the committee ? 

Senator ScHorrren. I have none. 

Senator Bricker. I would like to ask one, for information. It is 
a hypothetical case. Under the Federal Power Commission Act, if 
the Federal Government gives a license for the purpose of construct- 
ing a dam for a powerplant, not a hydroelectric plant, but for the 
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use of water in an ordinary coal plant, does that give the jurisdiction 
to the Federal Government over that powerplant of requiring the 
license # 

Mr. Kuyxenpatyt. No. We don’t have jurisdiction and don’t license 
steam plants as such. The only jurisdiction we might have there 
would be rate jurisdiction if the power generated at the plant, any 
plant, was sold in interstate commerce for resale. 

Senator Bricker. There are several plants like that throughout the 
country. The license gives the right to build the dam, either with 
locks or without, and many have been without, in what have thereto- 
fore been considered a navigable stream. It doesn’t give you any 
jurisdiction at all except over interstate commerce ? 

Mr. KuyxKenpatu. We have jurisdiction to license these dams if it 
is in navigable waters or in waters that affect navigable waters, or if 
it is on Government-owned land. 

Senator Bricker. This is not Government-owned land at all. It is 
on private property. The dams cross navigable streams. It is con- 
ducted for the purpose of impounding water for the use of the gener- 
ating plant. 

Mr. Kuyxenpatu. No. I guess we wouldn’t have any jurisdiction 
there. It is impounding water for a steam plant ? 

Senator Bricker. Yes. 

Mr. KuyKkenpau. We wouldn’t have jurisdiction. 

Senator Bricker. Except in transmission in interstate commerce ? 

Mr. Kuykenpnatu. Yes. 

Senator Bricker. That is all. 

The Cramman. We have a letter from Senator Morse asking for 
inclusion in the record a letter from a Florida lawyer, Mr. Totterdale, 
objecting to the Federal Power Commission’s opinions in the Houston, 
Tex., gas and oil case, permitting them to build a natural gas pipe- 
line into Florida. 

He goes at length into how the Federal Power Commission ex- 
ceeded their authority, not on an “air hook” but on a legal hook in this 
case. 

We will put that in the record in full. 

Mr. Kuykenpauu. Maybe the Commission’s order and opinion in 
that case—do you want that in the record, too? 

The CHatrMan. Yes. 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners Jerome K. Kuykendall, Chairman; Seaborn L. Digbs, 
Frederick Stueck, William R. Connole and Arthur Kline 


In THE MATTERS OF Houston TExAS GAS AND Ort CORPORATION, COASTAL TRANS- 
MISSION CORPORATION 


Docket No. G—9262, Docket No. G-—9960 
OPINION NO. 301 


OPINION AND ORDER ISSUING CERTIFICATES OF PUBLIC CONVENIENCE AND NECESSITY 
UNDER SECTION 7 (e€) OF THE NATURAL GAs ACT 


(Issued December 28, 1956) 


These proceedings, which are before the Commission pursuant to its order 
issued December 6, 1956, omitting the intermediate decision procedure, present 
for decision the question whether under Section 7 (e) of the Natural Gas Act 
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(Act) certificates of public convenience and necessity should be issued authoriz- 
ing the applicants herein. Coastal Transmission Corporation (Coastal) and 
Houston Texas Gas and Oil Corporation (Houston Gas), to construct and op- 
erate joint pipeline projects extending from Texas to Florida, for the transpor- 
tation and sale by applicants successively of certain volumes of natural gas and 
the transportation alone of other volumes to Florida markets, thereby making 
natural-gas service available to consumers throughout that state. 

The procedural background to this case can be stated briefly. Houston Gas 
filed its application for a certificate on August 26, 1955. That of Coastal was 
filed on February 8, 1956. By order issued June 21, 1956, the applications were 
consolidated. Over 50 parties were permitted to intervene in the proceedings. 
Pursuant to the June 21 order, the hearing commenced on July 9, 1956, con- 
tinuing intermittently until the conclusion thereof on November 28, 1956. Dur- 
ing the course of the hearing, the parties moved to conform their applications, 
which were originally for facilities to transport an average of 350,000 Mcf of 
gas per day, to seek authority to transport 250,000 Mcf per day in conformity 
with the evidence adduced. After the hearing, on December 5, 1956, the Com- 
mission issued its order providing for the omission of the intermediate decision 
procedure and fixing time for filing briefs. Pursuant to Commission order issued 
December 138, 1956, oral argument was had on December 21, 1956, and the case is 
now before us for decision on the merits. 

In support of their motions for the omission of the intermediate decision 
procedure, applicants set forth that all of Coastal’s contracts for the purchase 
of gas for resale, covering some 824 billion cubic feet of gas reserves, are subject 
to cancellation by the producers if Coastal has not received a certificate of public 
convenience and necessity from the Commission by December 31, 1956. Of course, 
this fact is immaterial to determining the merits of this case. However, we con- 
sider that irrespective of the decision reached, we should decide the merits of 
applicants’ proposals rather than permit any delay in doing so to result in the 
possible cancellation of these supply contracts and the possible failure of the 
projects on that account. So although we do not approve and will not counte- 
nance attempts by any party to hasten decision by fixing or asserting deadlines, 
in this case it is in the public interest that our decision be issued before the end 
of the year. 

APPLICANTS’ PROPOSALS 


Notwithstanding the relatively close proximity of the gas fields and the dem- 
onstrated benefits to the public which flow from the introduction of natural gas 
into an area, natural gas has been slow in coming to peninsular Florida—al- 
though it has today reached every other state in the nation of comparable size 
and importance.’ To supply this deficiency, applicants have mounted a joint pipe- 
line project which, commencing in the southernmost tip of Texas, would traverse 
the gas-producing areas lying in the coastal regions of Texas and Louisiana and 
proceeding across intervening states and down the Florida peninsula to the City 
of Miami and vicinity, would serve markets in the State of Florida. 

Applicants’ joint project falls into two parts—Coastal’s westerly portion ex- 
tending from sources of supply in Texas and Louisiana to a point in Louisiana 
on the east bank of the Mississippi River; and Houston Gas’ easterly portion 
extending from a point of connection with Coastal’s line to markets in Florida. 
We shall set forth here only the principal features of these parties’ proposals, 
deferring a more detailed description of them to the statement of the determi- 
nations we hereinafter reach in this case. 

Coastal proposes to construct and operate a natural-gas pipeline system with 
a main line approximately 574 miles in length, extending from a point in Hidalgo 
County, Texas, near McAllen, to a point just east of the Mississippi River in 
East Baton Rouge Parish, Louisiana, approximately six miles north of the City 
of Baton Rouge. Coastal also proposes to construct and operate a number of 
supply lateral lines, with a total length of approximately 414 miles, more fully 
described hereinafter, extending off its main line in Texas and Louisiana to 
some 42 production fields in those states. In addition, Coastal proposes to con- 
struct and operate four main-line compressor stations with a total of 16,500 
installed horsepower. The total required capitalization for Coastal’s project is 
estimated at $54,589,000. 


1 Small volumes of gas are presently being delivered to a few communities in northern 
and northwestern Florida from the facilities of two pipeline companies. 
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Houston Gas proposes to construct and operate a natural-gas pipeline system 
approximately 942.6 miles long in its furtherest reach. The company’s system 
would begin at the point on the east bank of the Mississippi River where Coastal 
proposes to make deliveries to it, and proceeding across the coastal regions of 
Louisiana, Mississippi and Alabama, and thence eastwardly across the Florida 
panhandle, its facilities would proceed southwardly to a terminus at Cutler, 
south of Miami, in Dade County, Florida. The western portion of this line 
would follow a route accessible to some of the gas-producing areas of Louisiana 
and Mississippi. Houston Gas also proposes to construct and operate approxi- 
mately 682 miles of lateral lines within the State of Florida, as more fully 
described hereinafter, to serve 34 distributors and 17 industrial users in the 
state. In addition, Houston Gas proposes to construct and operate four main- 
line compressor stations, each having 6,000 installed horsepower. The total cost 
of facilities for this project is estimated at $94,285,000. 

Under the parties’ present proposals, Coastal would initially constitute Hous- 
ton Gas’ sole source of supply and the latter in turn would constitute Coastal’s 
sole market. By means of its above-described facilities, Coastal proposes to 
transport and deliver to Houston Gas on a cost-of-service basis an initial average 
volume of 248,642 Mcf of gas per day with an initial daily maximum of 273,506 
Mcf. Third-year average and peak-day volumes would be the same.’ A large 
part of these volumes—some 100,000 Mcf per day average—would be purchased 
by Coastal in the gas fields under contracts with producers, and would be trans- 
ported and delivered to Houston Gas for transportation and resale by the latter 
to Florida markets. 

However, a substantial part of the foregoing volumes—some 150,000 Mcf per 
day average—would consist of “transportation” gas, that is, gas delivered to two 
large Florida power companies for use as boiler fuel in generating electricity. 
This gas transportation arrangement is a distinguishing feature of applicants’ 
proposals. Under it, gas is purchased by the power companies, Florida Power & 
Light Company (Florida Power & Light) and Florida Power Corporation 
(Florida Power) in producing fields in Texas and Louisiana. Received initially 
by Coastal, it is transported by Coastal and Houston Gas successively for a 
charge to its delivery point to the power companies in Florida. Houston Gas 
is, under contracts with the power companies, responsible for the deliveries of 
this transportation gas and receives payment from the power companies for this 
service, in turn compensating Coastal under the cost-of-service agreement between 
Coastal and Houston Gas, for Coastal’s part in rendering this service. 

As mentioned, under the parties’ present proposals, Houston Gas would con- 
stitute Coastal’s sole market, purchasing and receiving for transportation, respec- 
tively, the foregoing respective volumes. Houston Gas would transport this gas 
to Florida for delivery to its three categories of customers: resale customers, 
direct industrial customers, and the two power companies which would receive 
the transportation service referred to above. Houston Gas proposes five classes 
of service for these three categories of customers. As more fully described 
hereinafter, both firm and preferred interruptible service are proposed for resale 
customers. Preferred interruptible and primary interruptible service are pro- 
posed for direct industrial customers. The transportation service would be on a 
firm basis. 

THE COMMISSION’S DETERMINATION 


We are here called upon to determine whether or not Coastal and Houston 
Gas have shown that the authorizations they seek satisfy the requirements of 
public convenience and necessity embodied in Section 7 (0) of the Act, includ- 
ing such elements as an adequate gas supply, adequate markets, facilities which 
are reasonable and feasible from the standpoint of cost and design, reasonable and 
feasible financing, and the economic feasibility of the projects. On consideration 
of these various elements and from an evalution of them in combination, giving 
to each its appropriate weight, we must determine whether, in regard to the 
foregoing and other material particulars, applicants’ proposals and the various 
aspects thereof are required by the public convenience and necessity. 

This is a case of contrasts. On the one hand there is unmistakably a real 
desire and need for natural gas on the part of Florida markets. Florida is a 
fuel have-not area of the Nation, possessing practically no native usable energy 


2 On the 14.73 psia basis customarily used by the Commission. These volumes are 250,000 
Mcf and 275,000 Mef per day, respectively, on a 14.65 psia base. However, applicants 
propose to transport 278,000 Mef per day if required, under certain peak load conditions. 
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supplies. Although it has a growing population and a considerable industrial 
potential, it is almost entirely dependent on imported energy to meet its do- 
mestic, industrial and power generating requirements, Florida’s dependency 
on imports consisting chiefly of petroleum products brought in by tanker and 
barge makes its economy vulnerable to interruptions of this single source of 
supply and is moreover undesirable from the competitive standpoint. Supplies 
of gas are available, however, in reasonably accessible gas fields and terrain 
features are favorable to the construction and operation of natural gas pipe- 
line facilities for carrying gas to Florida. These are some of the factors which 
favor making natural gas available to markets in this state. 

On the other hand, the unique conditions which prevail in Florida and the 
very nature of the need for natural gas in that state, substantially increase the 
difficulties which attend planning a pipeline to meet that need. Florida’s climate 
is mild, and the degree day deficiency and correspondingly the load factor of 
any pipeline supplying gas to Florida markets would necessarily be relatively 
low. Likewise, the percentage requirement for natural gas for firm domestie 
and general service purposes would be low. And although Florida’s industrial 
market is growing, it too is relatively small. Thus a large part of the Florida 
market would appear to consist of sales in direct competition with other fuels 
to power companies and others for use in generating electricity. These are 
among the somewhat exceptional circumstances which impose substantial obsta- 
cles to planning and operating a pipeline project to meet the needs of Florida 
markets. 

Applicants’ proposals reflect the foregoing contrasts and in addition compre- 
hend certain others. Thus on the one hand, applicants can point to willing 
purchasers of the volumes of gas they propose to deliver to Florida markets on 
the conditions applicants set forth and to the reasonable prospect of substantial 
future markets. Likewise, applicants have assembled an adequate gas supply, 
one which suffices to meet the deliveries proposed and offering moreover the 
assurance of additional future supplies. Also, the facilities proposed by appli- 
cants can be found adequate. In contrast, applicants’ proposals embody certain 
unfavorable features which have been pointed out by the staff and various 
interveners. Some of those features, such as the large proportion of gas to be 
used for boiler fuel in generating electricity, are perhaps inherent in the 
initial stages of any proposal to supply natural gas to Florida. As to them, 
it appears that their undesirable aspects are outweighed by the benefits which 
would flow from applicants’ projects and they can be found supportable under 
the Act. Others, however, relating to applicants’ rate proposals and contracts, 
and particularly to the gas transportation arrangement, have not been shown 
to be required by the public convenience and necessity and cannot be accepted 
on their present terms. 

On balance, however, on the record in this case and upon consideration of 
the competing factors it presents, we are able to conclude that the basic authori- 
zations applicants seek, as hereinafter more fully set forth, are required by 
the public convenience and necessity, subject however to various conditions 
hereinafter described making provision for the aspects of applicants’ proposals 
which we cannot find are supportable. We shall set forth our determinations 
with respect to each of the elements of public convenience and necessity and 
deal concurrently with such objections to applicants’ proposals as may exist in 
connection with each. 

Gas Supply—aAn important feature of applicants’ proposed projects is the 
volumes of gas which have been assembled to meet their gas supply needs. 
This is a matter concerning Coastal primarily, since Houston Gas would ini- 
tially receive all the gas transported over its facilities from Coastal. From 
the standpoint of both gas reserves and availability, the parties have estab- 
lished a supply of gas fully adequate to support their projects as proposed. 
As previously indicated, the parties’ operations have two principal aspects—the 
purchase of gas directly for resale, and the transportation of gas for Florida 
Power & Light and Florida Power. 

To meet the direct purchase requirements, Coastal has entered into some 47 
20-year gas purchase contracts with 33 different producers in 37 different 
fields. The total recoverable gas reserves committed to Coastal (of which 
29,503,000 Mef in the South Alvin Field are untested) are estimated at 824,- 
275,000 Mcf, with a life index on a full delivery basis of 20.6 years. From 
the standpoint of availability, these reserves are sufficient to meet the present 
resale requirements of 109,464 Mcf per day, or 39,954,000 Mcf annually for 17 


years. 
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Further, Ooastal’s line traverses an area containing the major portion 
of the proved natural-gas reserves in the nation. The record establishes the 
existence in this area of substantial uncommitted reserves which Coastal is in 
a position to acquire. Also the likelihood exists of additional discoveries of 
which Coastal may be expected to secure its share. These factors even further 
strengthen applicants’ gas supply situation. 

As to the reserves for transportation gas for Florida Power and Florida Power 
& Light, these two parties have entered into 20-year contracts for gas to meet 
their requirements. Florida Power has contracted with Sun Oil Company 
and Pure Oil Company for gas from the latters’ reserves in two fields in southern 
Louisiana. Florida Power & Light has contracted with Sun for gas from Sun’s 
reserves in fourteen fields in south Texas, which reserves include those of two 
other companies in one of those fields. The gas would be delivered to Coastal 
at central points in the fields. The total of these transportation gas reserves 
under contract is estimated at 1,046,747,000 Mecf, of which approximately 
16,000,000 Mcf in the Chacahoula field are untested.** These reserves have a 
life index on a full delivery basis of 20.2 years. From the standpoint of avail- 
ability, they are sufficient to meet full requirements for transportation gas of 
142,083 Mef per day, or 51,858,000 Mcf annually for 16 years. In addition, under 
the contracts, Sun and the other sellers are required to furnish the full contract 
demand for the entire 20-year period, which furnishes additional assurance of 
the adequacy of the transportation reserves. 

Thus the record establishes and we find that there is available a supply of gas 
sufficient to support applicants’ projects and to meet the demands of the markets 
they propose to serve. However, the direct purchase contracts and the trans- 
portation gas arrangement, as well as the service agreement between Coastal 
and Houston Gas, involve features which are objectionable and which call for 
the imposition of corrective conditions. These matters will be hereinafter con- 
sidered in separate parts of this opinion dealing with the transportation arrange- 
ment and the rate aspects of the parties’ proposals, at which time a fuller 
description of the particular agreements will be necessary. 

It may be noted at this point, however, that the cost of gas for resale under 
Coastal’s contracts range from 16.0 cents per Mcf in southwest Texas to 17.55 
eents per Mcf in Louisiana, with a weighted average of 16.8 cents per Mcf (all 
on a 14.65 psia base). For the transportation gas, Florida Power & Light and 
Florida Power will pay the producers 18.5 cents per Mcf for gas delivered in 
Texas. The price for gas delivered in Louisiana will be 21.0 cents per Mcf for 
the first two years after the date of initial delivery :nd 22.5 cents per Mcf after 
the first two years. The foregoing prices are subj ct to escalation up or down 
by one cent per Mcf for each change of 6.6 cents in price of Bunker “C” fuel oil 
per barrell from $2.10 to Florida Power & Light and $2.45 to Florida Power. 

Markets.—The record establishes the existence in Florida both of a desire and 
need for natural gas, and of the existence of markets ready and waiting for all 
the volumes of gas applicants propose to transport and to sell under their plan 
of operation. The public demand and need for gas were attested to by numerous 
state and city officials as well as representatives of consumer interests and others. 
The existence of particular markets is demonstrated by the numerous service 
agreements and contracts entered into and by letters of intent to enter into 
such agreemens. Clearly, there exist in the territory proposed to be served, 
customers who can reasonably be expected to take on the proposed service. 

The public need for gas in Fiorida and the corresponding benefits of gas 
service to consumers in that state derive from a number of circumstances. We 
have already mentioned some of the market factors which favor the introduc- 
tion of natural gas to Florida. It is obviously at a disadvantage, both com- 
petitively and otherwise, by its dependence upon a petroleum products, a single 
source of fuel.’ The introduction of natural gas in addition to making available 
to consumers in Florida the usual benefits of natural gas of cleanliness, con- 
venience and economy, would provide a second source of fuel to help forestall 
any possible emergency shortage, would give rise to greater fuel competition 
in the state with its attendant public advantages, would aid in the economic 
development of the state by stimulating industry and otherwise, and would 
help meet the growing fuel demands of the burgeoning Florida population. 


2a Eliminating the untested reserves of both Coastal and Houston Gas the supply is still 
adequate. 

3For example, during World War II, the heating and industrial fuel supply, as well as 
the electrical and petroleum gas supply of the state, were critically threatened by the 
tanker sinkir gs and the enlarged military oil needs of that time. 
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As indicated previously, Coastal’s proposed project contemplates Houston Gas 
as the sole market for the gas which Coastal transports through its system, 
including the transportation gas destined for Florida Power & Light and Florida 
Power, and resale gas purchased by Coastal under the direct purchase agree- 
ments with producers. The direct purchase gas for certain, would be transported 
by Houston Gas for sale in Florida markets. 

Coastal would be reimbursed by Houston Gas for all of the foregoing on a cost- 
of-service basis. Coastal’s Gas Service Agreement with Houston Gas consti- 
tutes Coastal’s entire market showing as well as its sole tariff exhibit. Although 
the foregoing facts, as more fully set forth in the record, establish the existence 
of a market for the gas Coastal proposes to transport and to sell, both the trans- 
portation agreement and the Coastal-Houston Gas Service Agreement contain 
features which have not been shown to be required by the public convenience 
and necessity. These matters will be pointed out below wherein we deal with 
rates, where we shall also more fully detail the terms of these agreements. 

Turning to the markets of Houston Gas, this applicant proposes to render 
three categories of service to consumers within the State of Florida: (1) the 
sale of natural gas for resale to resale gas distributors, both privately and 
municipally owned; (2) the direct sale of natural gas to industrial customers; 
and (8) the transportation service to Florida Power and Florida Power & Light 
referred to above. As mentioned, Houston Gas proposes five classes of service 
for these three categories of customers. Both firm and preferred interruptible 
service are proposed for resale customers. Preferred interruptible and primary 
interruptible service are proposed for direct industrial customers. The trans- 
portation service would be on a firm basis.‘ 

Houston Gas proposes to serve 34 resale customers, which with the volumes 
of gas they propose to purchase, are listed in Appendix A hereto. Evidence has 
been adduced with respect to this applicant’s proposed resale customers showing 
the population to be served, the form of commitment for the purchase of gas, 
the investment required, plans for financing and related engineering and eco- 
nomic data. This and other evidence of record establishes that these customers 
will take and utilize the volumes of gas applicant proposes to sell to them. 
Houston Gas will sell to its resale customers in the first three years of operation 
approximately 18,895,776 Mcf, 24,173,113 Mcf, and 29,185,913 Mef, respectively. 
Of these total volumes, 12,164,913 Mcf will be sold for firm service in the first 
year, 15,875,969 Mcf in the second year, and 19,395,669 Mcf in the third year of 
operations. The estimated peak-day requirements of applicant’s resale custo- 
mers in the first three years of operations are 107,812 Mcf**, 141,740 Mcf. and 
174,953 Mef, respectively. 

Applicant proposes to serve 17 customers on a direct sale basis and has signed 
contracts with them for the service proposed. These customers’ names and 
the volumes proposed to be purchased are set forth in Appendix A hereto. Two 
types of service are proposed to be rendered direct sale customers—-preferred 
interruptible and primary interruptible. Direct sales for industrial use of 
19,385,482 Mcf will be made in the first year of service, 14,108,045 Mcf in the 
second year and 9,995,345 Mcf in the third year of service. Of this volume, 5,909,- 
114 Mcf annually will be sold and delivered to various phosphate, citrus process- 
ing, and other plants on a preferred interruptible basis. The remaining 13,- 
476,368 Mcf will be sold to eight of the customers on a primary interruptible 
basis for use in power plants, both municipally and privately owned. None of 
the interruptible direct sales customers would be served on a peak day in any 
of the first three years of operation. Here also, the evidence establishes the 
existence of markets for the volumes proposed to be served to this class of 
customer. 

Likewise, the record leaves no doubt of the existence of purchasers for 
the volumes of gas involved in the transportation arrangement referred to previ- 
ously. As mentioned, Houston Gas will transport and deliver, under 20-year 
eontracts, on a firm basis, a daily average of 100,000 Mcf to Florida Power & 
Light and 50,000 Mcf to Florida Power, or annual volumes of 36,500,000 Mef and 





4 Preferred interruptible service may be interrupted when firm resale and transportation 
service require the pipeline capacity. Primary interruntible service may be interrupted 
on short notice at the option of Houston Gas and carries the lowest rates. Firm transporta- 
tion service may not be interrupted, except that one of the two power company customers. 
Florida Power, has agreed to surrender a portion of the peak-day pipeline capacity assigned 
to it, if such capacity is required for firm resale service. 

4¢ For the first year an additional 11,344 Mcf will be sold as preferred interruptible gas 


to the resale customer companies. 
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18,250,000 Mcf to each respectively in each year of operations. Daily minimum 
qunatities of 90,000 Mcf and 45,000 Mcf will be delivered to Florida Power & 
Light and Florida Power respectively, subect, however, to curtailment by appli- 
cant of deliveries to Florida Power. 

As to the composition of applicants’ markets, on an annual basis the third 
operating year sales can be classified as 20.8% firm resale; 10.5% resale pre- 
ferred interruptible; 6.4% direct preferred interruptible; 3.4% direct primary 
interruptible; and 58.9% transportation service. 

Facilities —We conclude also that applicants’ facilities as set forth in their 
respective applications are adequate to render the service proposed and meet 
the demands that may be placed on them, and that they are reasonable from the 
standpoint of cost. The main features of each applicant’s project are described 
above, and are more fully set forth in their applications as amended. 

Summarizing, Coastal will receive its supplies of gas both for resale and for 
transportation from central points in the gas fields and will transport the gas 
to its main transmission line by means of supply laterals totaling approximately 
414 miles in length, the cost of which is estimated at $7,299,500. Coastal’s main- 
line facilities, some 574 miles in length, include portions of lines 12, 20, 22, and 
24 inches in diameter and involve 25 river crossings and one ship channel cross- 
ing. The total estimated cost thereof is $34,080,000. Four compressor stations 
supplying 2,500, 4,000, 4,000 and 6,000 horsepower, located respectively in Nueces, 
Matagorda and Jefferson Counties, Texas, and East Baton Rouge Parish, Louisi- 
ana, will cost a total estimated $4,290,000. Taking into account the cost of 
certain supply laterals which Coastal will purchase from Sun Oil Company and 
a small return from the salvage of a part thereof, the addition of other capital 
costs of $7,279,000 to the foregoing sums, bring the total estimated cost of the 
project to $54,279,000. 

Houston Gas, as indicated above, will transport gas received from Coastal 
over its facilities to Florida markets. Extending from a point of connection 
with Coastal’s facilities, Houston Gas’ 24-inch line branches at Kissimmee, in 
Osceola County, Florida, into two 18-inch lines, the eastern branch extending to 
Ft. Pierce and thence south to Miami and the western branch to Tampa and 
St. Petersburg. Regarding the eastern branch as part of Houston Gas’ main 
line, the total cost thereof is estimated at $61,188,200. Four compressor stations 
supplying 6,000 horsepower each, costing a total estimated $6,240,000, will be 
constructed at appropriate points on the company’s system. Houston Gas also 
proposes to construct a total of 682.5 miles of lateral lines ranging from 18 inches 
to about 3 inches in diameter, extending from its main line to 84 communities 
and industrial customers. The total estimated cost of the lateral systems is 
$13,874,800. With the addition of further capital and organizational costs of 
$12,982,000, the total estimated cost of the project comes to $94,285,000. 

Coastal presented evidence showing both the general and detailed facts of its 
proposed pipeline system, including the location, design, capacity and mode of 
operation thereof. This and other evidence of record justify the conclusion 
that Coastal’s facilities can transport the 278,000 Mcf of natural gas for delivery 
to Houston Gas on the third-year peak day as proposed and is otherwise capable 
of meeting the requirements proposed to be placed on it. In addition, applicants 
put in evidence of estimated costs of materials and construction, and of plans for 
securing needed materials, including contingent contracts for compressors, en- 
gines and all pipe required for both projects. This evidence establishes that 
Coastal’s proposed project is feasible and reasonable from an engineering stand- 
point and that it can perform the service proposed. Likewise, we find that the 
estimates of material and construction costs for its project are reasonable. 

Houston Gas has likewise presented evidence pertaining to the engineering 
feasibility and cost estimates of its project. As to the latter, the evidence sup- 
ports a finding that its cost estimates for materials and construction compare 
favorably with present-day costs experienced by other pipeline companies and 
are reasonable. As to the former, it appears that Houston Gas’ project may be 
capable of delivering peak-day volumes of gas to the various sales points only 
assuming an overload of 10% or in that vicinity. It is generally undesirable to 
operate compressors at an overload, and we have been unwilling to require the 
practice over a company’s objection. However, in this case applicant has not 
expressed opposition to so doing nor does it appear that the use of overload for 
the delivery of peak-day volumes to the extent necessary in connection with 
applicant’s proposals is infeasible or would be attended by deleterious effects, 


93517—57——_20 
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particularly in view of the short time the practice, if necessary at all, may be 
expected to continue. 

Eeonomic. Feasibility—It is true that the record indicates that when the 
expected revenues of Coastal and Houston Gas are applied to their rate bases, 
after deducting operating expenses and debt expenses, the return in each case 
for the first three years appears to be less than fair, but as the return appears to 
increase each year and as the demands of the markets may reasonably be ex- 
pected to grow, the load factor and the return should continue to increase. We 
do not think that the conditions relating to the tariffs and financing plans which 
we shall hereafter attach to the issuance of these crtificates will render appli- 
cant’s projects less feasible economically—in fact, they may be expected to 
increase their revenue and hence the economic feasibility.” 

Taking the case of Coastal first, the annual revenues for its third year of oper- 
ations are expected to be $13,329,072. Its annual operation and maintenance 
expenses are stimated to be $1,311,800 for each of the first three years of opera- 
tion including items relating to pipeline, compressor station, communications, dis- 
patching, district offices and administrative and general expenses. Based on 
the data appearing in the record, these costs appear to be reasonable. Coastal’s 
total operation expenses, depreciation and taxes for its third year are estimated 
to be $10,657,346. When the latter amount is deducted from revenues and the 
resulting net operating revenues of $2,671,726 are applied to the rate base of 
$49,590,925, a rate of return for the third year of 5.389% is obtained. Likewise, 
Coastal’s rates of return for the first and second years would be 4.48% and 5.34%, 

Similarly, Houston Gas’ estimated annual revenues for its third year amount 
to $24,563,716, and its operation and maintenance expenses and administrative 
expenses, including salaries and those relating to compressor stations, lines, 
meters, and regulator stations for the first three years of operation are estimated 
to be $2,022,845. These items compare favorably with the costs associated with 
other pipeline companies that have recently had proceedings before the Com- 
mission, and like the similar costs of Coastal appear to be reasonable. Houston 
Gas’ total operating expenses, depreciation and taxes for its third year amount 
to $19,440,840. Making the same computation as for Coastal, deducting operat- 
ing expenses, depreciation and taxes of $19,440,840 from revenues leaves a net 
income of $5,122,876 which, when applied to the net rate base of $86,135,512, 
yields a return of 5.95%. The corresponding rates of return for the first and 
second years are 4.48% and 5.34% respectively. 

These rates of return appearing in the record for Houston Gas have been 
raised appreciably through the effect of an agreement in Coastal’s proposed 
cost-of-service rate for its sales to Houston Gas by which the rates of return of 
both companies would be equalized. This agreement provides that if during 
the first three years of operation, Houston Gas’ net annual rate of return on 
its net investment rate base is less than 6%, Coastal will reduce the return 
item of its cost of service in billing Houston Gas so as to equalize the rate of 
return before federal income taxes to Coastal and Houston Gas. If it were not 
for this agreement, Houston Gas’ return for the first three years of operation 
would be reduced to 3.5%, 3.6% and 4.5% respectively. As we are requiring 
the substitution of an arrangement, similar in effect, without the three-year 
limitation, Houston Gas should continue to get the advantages of the higher 
rates of return. 

Thus as set forth above, applicants have in the foregoing respects satisfied 
the elemental requirements of gas supply, markets—assuming that loads will be 
attached under the conditions we impose—and facilities. Also, the requirement 
of economic feasibility has been met under applicants’ proposals and we consider 
‘an be met under the conditions we shall hereinafter impose assuming that the 
certificates are accepted subject to those conditions. However, certain features 
of applicants’ proposals are more controversial and concerning some, serious 
objection exists. In considering these controversial aspects, we are mindful 
of the atypical character of the Florida natural-gas market. Further, we are 
aware that prevailing conditions are somewhat adverse to borrowing the large 
sums of money and securing the large gas purchase contracts with producers 


5 We have in mind particularly the elimination of the cancellation and curtailment clauses 
in the transportation agreements between Houston Gas and Florida Power and Florida 
Power & Light, the requirement that the transportation service be rendered by both 
applicants on the basis of cost, and the provision in Coastal’s tariff by which Coastal’s 
service to Houston Gas will continue on a basis that will render the rate of return of both 
companies equal. 
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which are necessary to inaugurating a pipeline project of the magnitude of ap- 
plicants’. In view of these facts, we conclude, that it is in the public interest 
to conserve and utilize those features of applicants’ projects which have been 
shown to meet the Act’s requirements, imposing the conditions which the public 
convenience and necessity require to bring the projects into conformity with the 
Act’s standards. Thus, although the conditions which we shall impose are 
substantial, the only alternative is to deny the applications. The course we 
shall pursue leaves open the possibility that applicants can overcome the 
deficiencies which we shall point out and thereby attain the objective of para- 
mount concern to all in this case—natural-gas service at reasonable rates to 
Florida consumers, under circumstances which protect all substantial interests 
relating thereto. 

Rates and Related Matters.—Turning now to the controversial aspects of 
applicants’ proposals, we consider first rates and related matters, of which the 
most important is the gas transportation arrangement. This is the key to ap- 
plicants’ proposals in this case, applicants themselves characterizing it as the 
backbone of their proposed projects. As indicated previously, it involves the 
transportation by Coastal and Houston Gas successively of a total average 
daily volume of 150,000 Mcf of gas, constituting some 60% of applicants’ ini- 
tial average daily volume of 250,000 Mcf, for delivery to Florida Power & Light 
and Florida Power in Florida. These volumes—100,000 Mef and 50,000 Mcf for 
Florida Power & Light and Florida Power respectively—would be purchased 
by the lower companies under their contracts with producers, being delivered 
by the producers to Coastal at central points in the fields. Coastal would trans- 
port and deliver the gas to Houston Gas, charging the latter under its cost-of- 
service agreement, there being no specific rate applicable to the transportation 
service alone in the cost-of-service, however. Houston Gas would in turn trans- 
port and deliver the gas to the power companies’ plants in various points in 
Florida, receiving payment for the transportation thereof under its Rate Sched- 
ules T—1 and T-2. 

At the outset, we may observe that the fact that this arrangement involves 
the transportation of very substantial volumes of gas for use as boiler fuel does 
not require its rejection. In this regard, this case is sui generis. We have al- 
ready detailed the characteristics of the Florida market which require us, in the 
public interest and within the limitations of our permissible discretion, to admit 
of a departure in this case from the standards we have heretofore applied in 
determining whether to approve of boiler fuel sales. Moreover, the record sup- 
ports the conclusion that as applicants’ service develops,® the proportionate part 
of its sales devoted to uses which more fully employ the distinctive potentials of 
natural gas will increase. 

However, the gas transportation arrangement is subject to such basic defects 
and would be of such uncertain and contingent effect upon applicants’ operations 
that it cannot be approved as it stands. Accordingly, conditions must be at- 
tached to the issuance of certificates in this case requiring applicants to correct 
those defects and infirmities. 

As to those defects, in the first place, the gas transportation arrangement 
calls for a transportation rate which, determined basically on a comparison 
with a competitive fuel, namely oil, would initially be substantially below the 
cost of rendering the transportation service and is designed moreover to insure 
that the charges to the power companies for natural-gas service will remain com- 
petitive with those for oil, without giving due or appropriate regard to the 
various factors which are material and should be considered in fixing proper 
rates for such service, or to the fact that other classes of service would be re- 
quired by reason of his arrangement to assume a proportion of the costs of 
operations in excess of their fair share. 

In addition, the transportation arrangement contains provisions which permit 
the power companies to cancel or reduce their obligation on a number of differ- 
ent contingencies most of which look to relieving the power companies of their 
obligations to buy gas if the price of gas becomes non-competitive with that of oil. 
The invocation of these provisions could leave both applicants with large amounts 
of unused capacity which, to avoid possible economic disaster, would necessitate 
their finding comparable markets and gas supply, or shifting to present markets 
a cost load which they cannot reasonably be expected to support. 





® The facilities of Houston Gas were designed to transport a daily volume of 400,000 Mcf 
of gas by the addition of more compressor facilities. The market and gas supply situation 
offers the reasonable prospect of substantially increased future deliveries with a corre- 
sponding improvement in load and lowering of unit costs. 
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Furthermore, in less important respects relating to matters both of form and 
substance, the gas transportation arrangement is violative of the Commission’s 
rules and regulations, 

Turning to a consideration of the foregoing objections seriatim, it clearly ap- 
pears that basically, Houston Gas’ rates applicable to the transportation service 
for the power companies were determined on a comparison with the value of a 
competing fuel, oil. This appears more particularly from examination of the 
pertinent rates. Thus Florida Power will purchase its gas supplies from Sun 
Oil and Pure Oil in Louisiana at a price of 21 cents per Mcf for the first two 
years and 22% cenis per Mcf thereafter. Florida Power will pay a transporta- 
tion rate to Houston Gas of 13 cents per Mcf for the first two years, making a 
total of 34 cents; and 11.5 cents thereafter, again making a total of 34 cents. 
Florida Power & Light will purchase from Sun Oil in south Texas for 18% cents 
per Mcf and will pay a transportation rate of 1544 cents per Mcf, again making 
a total of 34 cents per Mcf. As stated above, the producer prices are subject 
to escalation up or down by one cent per Mef for each change of 6.6 cents in the 
price of Bunker “C” fuel oil per barrel from $2.10 to Florida Power & Light and 
$2.45 to Florida Power. Thus the price of oil would be the determining factor ™ 
in fixing the transportation rate to the power companies. But we have in the 
past utilized cost as a basis in determining pipeline rates and have permitted 
a departure therefrom only under extenuating circumstances; and such is not 
the case here, as more fully appears below. 

Furthermore, the record indicates that these transportation rates fall far short 
of being commensurate with the cost of firm service, and in fact bear much less 
of the transportation cost burden than Houston Gas’ rates to its other customers, 
Houston Gas under its FPC Gas Tariff, volume No. 1, proposes to render juris- 
dictional service to firm customers at 55¢ per Mcf (Rate Schedule G) and to 
preferred interruptible customers at 33¢ (Rate Schedule I); under Volume 
No. 2 of its tariff it will render the transportation service to Florida Power and 
Florida Power & Light at the rates detailed above. It also will render non- 
jurisdictional service to preferred interruptible customers at 33¢ and to primary 
interruptible customers at 30.1¢. The sales rates of course include purchase 
gas costs which are not applicable to the transportation costs. 

Testing on the basis of data contained in an exhibit submitted by a witness 
for Houston Gas,’ it is shown using the “Test Method” for the third year of 
operation that the cost per million B. t. u. for the firm transportation service 
is 16.1¢ compared to revenues of 14.2¢, while both cost and revenues for firm 
sales for resale are 55¢, and the cost for preferred interruptible sales is 26.3¢ 
compared with the revenues of 33¢. The result is that the deficiency in reve- 
nues during the third year of operation for the transportation rates is approxi- 
mately $1,100,000 while the deficiency for the first and second years of opera- 
tion is even greater. Testing in a different way, if we subtract from Houston 
Gas’ preferred interruptible service rate purchased gas costs of 16.53¢, there is 
left a balance applicable to interruptible transportation of 16.47¢ which is in 
excess of the highest firm transportation rate of 15.5¢ per Mcf. 

Thus, although the evidence is not sufficient to enable a determination of 
precisely what the proper rate should be, it sufficiently supports the conclusion 
that Houston Gas’ presently proposed rates are not designed to require each 
class of service to bear its proper share of costs. In addition, since the price 
of gas in the field would escalate with changes in the price of oil, and since the 
transportation rate is designed to enable the sale of gas at competitive prices, 
changes in cost which could not be absorbed in the transportation rate would 
have to be taken up in rates for other classes of service. 

Turning to the cancellation provisions relating to the gas transportation agree- 
ment, their pervasive effect can be seen from an examination of the contracts. 
In the first place both the contract with Florida Power (T-1) and the contract 
with Florida Power & Light (T-2) are automatically cancelled if the gas pur- 
chase contracts conveying the gas to be transported are cancelled (Article IV in 
each agreement). The gas purchase contracts may be cancelled if this Com- 
mission asserts any jurisdiction over the seller by reason of the transaction. 


6 It is also fully evident from the reply brief of Florida Power & Light, where this party 
candidly acknowledges that the arrangement was designed to insure that the price of gas 
delivered to it would continue to be competitive with that of oil. 

7 Although Houston Gas does not rely on any cost allocation in support of its rates, a 
cost of service for the first three years as well as the allocation thereof on two different 
bases, the ‘Test Method” and the “Houston Method,” were presented in evidence. 
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Further, both contracts, in effect, give the buyer the option to cancel if the 
initial contract rates are not approved by the Commission * and also in the event 
of future rate increases. Under the terms of the contract with Florida Power, 
a rate increase even when permitted by the Commission may justify cancella- 
tion unless “directly and reasonably related to the furnishing of the transporta- 
tion service being rendered by Houston” Gas (paragraph 22). The language of 
the contract with Florida Power & Light is similar (paragraph 22). In its con- 
tract Florida Power & Light may cancel if a more favorable rate schedule made 
available to a third party is not made available to it (paragraphs 39, 45). 

Houston Gas and Coastal argue in their joint reply brief that the quoted 
language does not give rise to a right of cancellation because “it is proper to 
assume that any increase in the rate will be reasonably attributable to the per- 
formance of the transportation service. This is not a sufficient answer. What 
applicants appear to be doing is adding a standard for rate regulation additional 
to those provided in the Natural Gas Act and they, it would appear, will be the 
judges of whether action on the part of the Commission conforms to that 
standard. These paragraphs still result in a right of cancellation, therefore. 

In addition to the outright cancellation provisions, the quantity of gas taken 
under each contract may be reduced in accordance with the terms of the gas 
purchase contracts which provide for such reduction where the purchase price 
plus the transportation rate, with various adjustments, becomes greater than 
the cost of equivalent fuel oil. Under the Florida Power contract the reduction 
is not to be more than one-third in the first 15 years ( Article 38), and in the Florida 
Power & Light contract not more than one-third in the first 11% years (Article 37). 

The parties themselves argue variously as to the effect and purpose of this and 
the foregoing provisions. Applicants seek to minimize their impact and the 
likelihood of their being invoked. The power companies insist however, that 
they are essential features of the contracts and would be given effect if the 
circumstances warrant. This, we believe, forcibly emphasizes that apart from 
their possible effects, the very fact of their inclusion in the parties’ contracts is 
seriously objectionable. For they would create basic uncertainty as to essentials 
which must be reasonably ascertainable in order for it to be found that a project 
is feasible, and their allowance would thus be fundamentally at odds with proper 
regulatory processes. 

The foregoing objections to the gas transportation arrangement relate princi- 
pally to Houston Gas, since it, not Coastal, is party to the contracts with the 
power companies. However, Coastal is also rendering a transportation service 
for the power companies. Notwithstanding, no agreement covering this service 
was executed between Coastal and the power companies. Instead, the cost-of- 
service agreement between Coastal and Houston Gas incorporates this service as 
part of the service being rendered by Coastal to Houston Gas. 

This is objectionable on a number of counts respecting both substance and 
form. Those of form are mentioned subsequently. The most important of 
substance is the fact that the costs associated with the transportation service 
are not set forth separately from the cost for the other classes of service, nor is 
there a particular rate for the transportation service designed and set forth on 
the basis of such costs. 

Wherefore, in respect of the gas transportation arrangement, we find that the 
public convenience and necessity requires that the certificates issued to Houston 
yas and to Coastal be subject to conditions requiring these parties to remedy 
the above-described defects. Houston Gas should be required to file new trans- 
portation rate schedules (T-1 and T-2) from which the cancellation provisions 
and reduction of take provision referred to have been eliminated. The rates 
contained in such rate schedules should be commensurate with the costs related 
to the service to be rendered and based upon the usual Commission cost-of-service 
allocation practices. Likewise, Coastal should be required to file a new cost-of- 
service formula in tariff form, which will provide separate charges applicable 
to the transportation service and to the gas sold to Houston Gas commensurate 
with the costs related to such services and based upon the usual Commission 
cost-of-service allocation practices. 

We are aware of the suggestion which has been made that any material altera- 
tion in the gas transportation agreements could result in the power companies’ 
exercising their right to terminate their contracts with Houston Gas. For as we 


8In Section 22 of Rate Schedule T—1, the same result seems implicit in Section 22 of 
aRte Schedule T—2, where reference is made to “the initial rate permitted by the Federal 
vn 


Power Commission in Houston’s original rate schedule.” 
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have seen, the matter of primary concern to them is that the transportation charge 
remains sufficienly low to enable them to utilize natural-gas service at a cost 
lower than that for oil service. This is understandable from their point of view, 
since they are themselves regulated utilities and have an obligation to limit 
their costs as rigorously as possible. 

However, this fact does not justify our certificating a proposal carrying with 
it rate and contract provisions which attach such paramount and overriding 
importance to maintaining the price for gas service at levels competitive with 
another fuel. So to do would subordinate numerous matters of substantial 
concern—the sufficiency of revenues to meet costs and pay the investor his re- 
turn, the fair and proper allocation of costs, the existence of possibly discrimina- 
tory rates, the very existence of not only the chief market for gas but the princi- 
pal source of supply—to this sole consideration and in consequence throw the 
burden of transportation costs on customers who may not fairly be called on to 
bear them, under conditions which could moreover endanger the economic feasi- 
bility of the project by permitting all or a substantial part of the market to be 
curtailed or suddenly cut off. 

Sympathetic though we are to the need and desires to many interests in Florida 
seeking the introduction of natural gas there and mindful though we are of the 
rather atypical conditions which perhaps justify some relaxing of the standards 
ordinarily applied, we cannot approve a project of such a character and 
possessing the potentiality of such an adverse effect on all those interests we are 
charged to protect. 

The public convenience and necessity requires also the imposition of conditions 
respecting other aspects of the rate proposals of Coastal and Houston Gas, includ- 
ing rate of return. As stated above, in its proposed agreement with Houston 
Gas, Coastal for the first three years will reduce its bill, rendered on the basis 
of cost-of-service, with a 64,% rate of return, by an amount sufficient to equalize 
the rate of return of the two companies. This agreement, as it stands, fails to 
meet the requirements of a rate that it be definite and certain. Moreover, it 
constitutes an automatic price adjustment clause in violation of section 154.38 
of the Commission’s Regulations. In addition, when the agreement expires after 
three years, there may be pressure on Houston Gas to raise its rates in order to 
earn a more adequate return. 

Furthermore, the 6'4% rate of return contemplated for Coastal is excessive. 
While financial data appearing in the record necessarily looks to the future, it 
would appear that with the changes that we shall require in the cancellation 
provisions of Houston Gas’ contracts, Coastal and also Houston Gas will have 
assured markets under long term contracts, so that there is no reason here to 
allow more than a 6% rate of return. If each company finances, as we shall 
require, with a 15% common equity ratio, and the remainder of the capitalization 
is 73% in bonds with a cost of, for example, 454% (instead of the proposed inter- 
est rate of 4.5%) and 12% in interim notes with a cost of 5.5%, an overall rate 
of return for either company of 614% would result in a return on equity of 
approximately 14%, which is excessive. See Permian Basin Pipeline Co., et al., 
12 F. P. C. —, opinion No. 249, No. G—1928, et al., May 1, 1953, p. 17. 

To remedy these defects in Coastal’s proposals we shall require that the tariff 
to be filed by Coastal shall provide initially for a rate of return of 6% and that 
the rate of return to be used in the cost of service formula shall be recalculated 
every six months. The initial rate of return shall be 6%, and for succeeding 
six-month periods shall be equal to the combined rate of return of both Coastal 
and Houston Gas for the preceding six months but never more than six percent. 

Finally, in other matters of substance and form, the rate proposals of both 
Houston Gas and Coastal are improper. These defects also must be remedied 
as a condition to the issuance of certificates. Houston Gas’ direct primary 
interruptible sales, constituting only 3.4% of Houston Gas’ estimated deliveries 
of gas during its third operating year, are made under contracts which allow 
the buyer to cancel if the price of natural gas exceeds 95% of the cost of the 
other principal fuel used in the customer’s installation. These cancellation 
provisions, while not affecting a substantial part of Houston Gas’ deliveries, 
would aggravate the threat to the economic feasibility of the project inherent 
in the cancellation provisions of the transportation agreements. In like manner, 
therefore, we shall require that they be eliminated. 

Houston Gas’ Rate Schedule G computes a minimum annual bill by multiplying 
65% of the annual contract quantity times the 55¢ rate. This method is not in 
accordance with regulatory practice. A minimum bill should be based at least 
in part upon demand, because the facilities built must be of sufficient capacity 
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to meet peak day deliveries and should be on a monthly rather than an annual 
basis to avoid uncertainty as to actual charges until the end of the year. 

The Staff’s brief (p. 57) indicates that Houston Gas’ proposed Tariff volume 
No. 1 is objectionable as to form under the Commission’s Regulations. Since 
Houston Gas has given us assurance (Joint Reply Brief, pp. 42-43) that it stands 
ready to abide by all applicable Commission Regulations concerning the form 
and composition of the tariff, it may be assumed that the defects will be elimi- 
nated when it files the new tariff required herein, perhaps through suggestions 
from the staff in accordance with the procedure provided for by Section 154.25 
of our regulations. 

As to Coastal, its cost-of-service formula makes no credit for Federal Income 
Tax accruals in its allowance for working capital requirements. The Commis- 
sion has reduced the working capital by such an item of credit in many recent 
cases (see for example, South Carolina Generating Co., 15 F. P. C. —, opinion 
No. 297, October 24, 1956) and in so doing, has had the approval of the courts. 
State Corporation Commission of Kansas v. F. P. C., 206 F 2d. 670, 714-715 (CA 8), 
certiorari denied, 346 U. 8. 922. On the basis of the schedule for paying install- 
ments of the tax, 50% of the allowable tax is the appropriate item of credit. 

The tariff provision with respect to gas from Coastal’s own reserves, of which 
none is included in Coastal’s present gas supply, result in an escalation provision 
and is otherwise in violation of the Commission’s Regulations. The agreement 
provides that the price for gas from such reserves shall be an area price specified 
in the agreement or a higher price agreed upon between Coastal and Houston 
Gas where Coastal believes that it will otherwise suffer an economic loss. This 
arrangement is in violation of Section 154.38 of our Regulations prohibiting 
price adjustments eifecting a modification of a rate specified in a rate schedule 
and in violation of Section 154.22 which requires that tariffs or parts thereof 
shall be filed not more than sixty days prior to their effective date. 

The provision in the tariff which grants a credit to Houston Gas where Coastal 
removes heat content from the gas which it transports should not apply only 
to purchased gas, but should apply consistently also to gas from Coastal’s own 
production, or else the credit should be removed altogether. 

Jecause of the nature of the arrangements between Coastal and Houston Gas, 
as modified by the conditions we are imposing herein, we are requiring that 
these arrangements be set forth as a tariff. At the time the new tariff is filed 
any defects in form can be eliminated as the company has assured us it is willing 
to do in order to conform to our regulations (Joint Reply Brief, p. 41). 

Financing.—Important conditions will be necessary in connection with financ- 
ing the projects of Coastal and Houston Gas. However, with these conditions, 
we believe that the projects can be financed. 

The estimated cost of Coastal’s project for which authorization is requested 
is $54,589,000, including working capital and financing expenses. Coastal pro- 
poses to finance this cost as shown below with the capitalization ratios at the 
end of the construction period indicated : 








Percent 


| Amount 





eat 

First Mortgage Pipeline Bonds, 4.5% $40, 000, 000 | 73.3 
Interim Notes, 5.5%.. Lee | 7, 800, 000 | 14.3 
Common Stock, 678,900 shares, $1.00 par value | 6, 789, 000 | 12.4 
Total 54, 589, 000 | 100.0 





Coastal expects that the bonds will be sold privately to a group of insurance 
companies under an agreement to take down the proceeds on a pre-arranged 
schedule, that the interim notes will be underwritten and sold to the public 


” 


in “units” combined with common. Lehman Brothers and Allen & Company 
are prepared to enter into an underwriting agreement to undertake the sale of 
the units. Coastal proposes that the interim notes be either retired or con- 
verted at its option into preferred stock at the end of the fifth year. Coastal 
proposes to sell the common shares, which are not offered in the units, to its 
present stockholder, Deshi-Taylor Oil Corporation, or the latter's shareholders, 
at an average price of $10.00 per share. 

Houston Gas has submitted plans for financing two projects. One is the 
construction of the transmission line for which a certificate is here requested ; 
the other is the purchase of distributing properties as described above. Funds 
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to finance there two projects will be obtained through the issuance of securities 
as follows, although the plan with respect to the distributing properties is 
tentative: 





Transmission | Distribution Total 


Amount | Percent Amount [Peteent Amount a 





First Mortgage Bonds-___- .....--.|$69, 375, 000 72.6 '$17, 000, 000 | 54.0 |$86, 375, 000 68.0 
Interim Notes or Preferred Stock. .-__- ...| 14, 350, 000 15.0 | 8, 055, 556 25.6 | 22, 405, 556 17.6 
I iin kcntp nde annierean .----| 11, 797, 500 12.4 | 6,444, 444 | : 20. 4 | 18,241, 944 14.4 
as c.cas. pee dks nk J 95, 522,500 | 100.0 | 31, 500, | 000 100, 0 127, 022,500 100. 0 

| | 


With respect to the transmission system, Houston Gas under present money 
market conditions, expects to sell the bonds at a rate of interest in excess of 
444% to a group of insurance companies under a firm contract providing for 
delivery of the bonds against payment as required by construction. The equity 
capital will be derived from a general public offering of interim notes and com- 
mon stock to be sold in “units.” The interim notes, which are to bear interest 
at the rate of 514%, may be converted into preferred stock on or before 
the end of five years. It is proposed to offer, without an underwriting, common 
Stock, other than the amount to be sold in the units, to the present common stock- 
holders at $10.00 per share pursuant to transferable subscription warrants. 

Houston Gas’ financial witness was of the opinion that with the proposed 
equalization provisions the plan for financing the pipeline project was financially 
feasible. He expected that Blyth & Company would arrange all of the initial 
financing. 

The record, however, is much less definite about the financing of the acquisition 
of the distribution properties, for the amount of funds necessary is doubtful 
principally because some of the prospective sellers have the privilege of terminat- 
ing their respective agreements to sell. Furthermore, Houston Gas’ financial 
witness doubted that all of the $31,500,000 would be provided at the time of 
initial financing because substantial amounts would not be required until some- 
time after the first and second years of operation of the distribution systems. 
However, using the $31,500,000 as a maximum figure Houston Gas’ financial 
witness suggested that the requirement for funds could be met by the issuance 
of bonds, interim notes and common stock in the proportions set forth above. 

Our principal concern with the financing proposed by the two applicants is that 
it does not attain a reasonable standard of safety and stability. In the past we 
have said that common equity should amount to at least 15% and debt securities 
not greater than 75% of the total capitalization. San Juan Pipe Line Co., et al., 
9 F. P. C. 170, 187: Virginia Gas Transmission Corp., et al., 9 F. P. C. 453, 455; 
Transcontinental Gas Pipe Line Corporation, 9 F. P. C., 32, 61; Permian Basin 
Pipeline Co., et al., 12 F. P. C. —, opinion No. 249, No. G—1928, et al., May 1, 1953. 

We are entirely aware that economic conditions have changed since those cases 
were decided and we do not mechanically apply the same standards here. But we 
think that as a Pa of discretion applied to the facts here that we should 
again require the 15% common equity standard. The initial capitalization here 
contemplated for both companies of less than 15% in equity and the remainder in 
debt would result in such a large portion of the income of the companies being 
spent for debt service as to leave very little margin for times when economic con- 
ditions are less favorable. It will be recalled that Coastal forecasts for its 
third year net operating revenues of only $2,671,726 compared to interest on its 
debt of $2,054,188 while Houston Gas estimates debt interest of $3,671,970 com- 
pared with a net operating income of only $5,122,876. The problem is par- 
ticularly acute with respect to Coastal, for after the first five years of operation 
the amount of bonds retired each year will exceed by $174,770 the annual charge 
for depreciation, so that this excess amount would have to be paid out of earn- 
ings. In the order below we will therefore provide that both companies shall 
file amended plans of financing to provide that equity capital shali consist of at 
least 15% of the total capitalization. 

With resnect to the interim notes we realize, as argued by applicants, that 
there are certain advantages in having them outstanding for a period of time 
such as the greater attractiveness to buyers of a longer term and the tax deduc- 
tion of the interest paid. We are, therefore, not disposed in this instance, to 
require that they be converted immediately after construction as recommended 
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by the staff; on the other hand, because they add to the already large percentage 
of debt, we shall require that no dividends be paid on the common stock until 
the interim notes are converted. In view of the indefinitiveness of the total 
amount of funds to be raised by Houston Gas for the purpose of acquiring prop- 
erties in Florida and the lack of information in the record as to the nature of 
the financing to be employed, we will require that Houston Gas submit its 
complete plan for financing, prior to undertaking to put it into effect. 

In making these provisions in our order, we note that the financing witness 
presented by Coastal testified that its project would be feasible under present 
market conditions, with common equity of 15%, conversion of the interim notes 
soon after completion of construction and allowance of a return of less than 
64%. We are not unmindful that a witness for Houston Gas testified that if 
the Commission required common equity of at least 15%, it would cause a change 
in the plan of financing, would raise doubt that the 15% equity could be met 
under conditions that exist today and would require a change in the proportions 
of interim and common stock in the formation of the units sold. 

In addition to the distribution properties for which Houston Gas has options 
to purchase, it proposes to resell gas to twelve existing utility gas systems, three 
existing municipal systems and sixteen municipal systems which do not have 
gas service. The testimony supports the ability of the utility systems and the 
existing municipal gas systems to finance their projects. In their direct testi- 
mony, witnesses for the municipalities which do not have gas systems, also sup- 
port the ability of these municipalities which do not have gas systems, also 
support the ability of these municipalities to finance their proposed projects, 
but in the course of cross-examination they became non-committal because 
of the state of the bond market at that time. However, even if these munici- 
palities, or some of them, are unable to finace their gas distribution projects, 
there is little doubt that the gas can be absorbed by the larger existing systems. 

Other considerations.—Certain contentions of interveners in this case, includ- 
ing the New York Public Service Commission and various competing interests, 
may be disposed of briefly. The New York Commission complains that the 
prices paid for resale gas by Coastal in the Texas fields will increase the price 
of gas in the field to the detriment of New York consumers receiving gas trans- 
ported by the pipeline systems of Tennessee Gas Transmission Company, Texas 
Eastern Gas Transmission Corp. and Transcontinental Gas Pipe Line Corpora- 
tion. We note that the interest alleged by the New York Commission would 
be only remotely affected by the determinations we are cailed upon reach in 
this case. In any event, although the record in this case does not afford a basis 
for determining what the precise “just and reasonable” rate is for the gas sold 
by the producers, in view of all the circumstances in this case we cannot con- 
clude that the public convience and necessity requires that certificates should 
issue herein only if the rate at which the gas is sold is less than the prices 
proposed herein. The matter of the producers’ rates is subject to our continu- 
ing supervision and control and if sufficient reason appears therefor, can be con- 
sidered on the basis of a factual record developed in an appropriate proceeding 
under the Act. 

In this connection, the producers from which Coastal proposes to purchase 
the volumes of resale gas have filed certificate applications to make these sales. 
Consistent with the authorizations herein granted, we shall by separate order in 
the appropriate dockets issue certificates granting the authorizations sought 
by those producers. 

Nor do the interests of competitors compel us to deny the certificates here. 
The distinctive market conditions which justify permitting the use of the large 
volumes of gas involved here for boiler fuel have been detailed above. In this 
regard, this case stands alone. And although it may be that sellers of liquefied 
petroleum gas in the State of Florida, such as the Natural Gas Company of 
Florida, and the railroads, such as the Atlantic Coast Line Railroad Company 
and the Louisville and Nashville Railroad Company may initially suffer eco- 
nomie losses, it reasonably appears that increased industrial and other activity 
in Florida resulting from the introduction of natural gas will yield offsetting 
benefits in the long run. We therefore conclude that the need and desire of the 
public in Florida for natural gas turns the scales against these competing 
interests. 

Finally, it appears that the labor necessary for construction of the facilities 
of Houston Gas will be furnished by three construction companies the president 
of each of which is an official and director of Houston Gas and that two of these 
construction companies own blocks of Houston Gas stock. Furthermore, a 
member of the firm of engineers which will supervise the construction and op- 








310 NOMINATION OF JEROME K. KUYKENDALL 


eration of the pipeline is also a vice-president and director of Houston Gas, 
While as we have already stated, the cost of the proposed facilities appears to 
be reasonable, in view of this fact, this cost will be carefully scrutinized in 
any future proceeding dealing with accounting or rates of Houston Gas. In ad- 
dition, the record shows that a former director of Houston Gas was also, prior 
to his resignation from the management of Houston Gas, a director and mem- 
ber of the executive committee of Blyth and Company, which also owns stock 
in Houston Gas and will market Houston Gas’ securities. In this connection 
we call attention to the provisions of Section 12 of the Natural Gas Act which 
provides in part that— 

“It shall be unlawful for any officer or director of any natural-gas company 
to receive for his own benefit, directly or indirectly, any money or thing of value 
in respect to the negotiation, hypothecation, or sale by such natural-gas com- 
pany of any security issued, or to be issued, by such natural-gas company, or 
to share in any of the proceeds thereof, * * *” 


The Commission further finds: 

(1) Applicants, Houston Texas Gas and Oil Corporation and Coastal Trans- 
mission Corporation, Delaware corporations, each having its principal place of 
business in Houston, Texas, upon commencement of the transportation and 
sale of gas for which certificate authorizations are applied for herein, will be 
engaged in the transportation of natural gas in interstate commerce and the 
sale in interstate commerce of natural gas for resale and each will be a “natural- 
gas company” within the meaning of the Natural Gas Act. 

(2) The facilities which Houston Gas and Coastal proposed to construct and 
operate, as described in their applications as amended, and in this opinion, for 
the transportation and sale of natural gas in interstate commerce, subject to 
the jurisdiction of the Commission, are subject to the requirements of subsec- 
tions (c) and (e) of Section 7 of the Natural Gas Act. 

(3) The sale of natural gas for resale by Houston Gas and Coastal, as de- 
scribed in their applications as amended, in this opinion, and in the appendix 
hereto, will be made in interstate commerce, subject to the jurisdiction of the 
Commission, and such sales are, therefore, subject to the requirements of sub- 
section (c) and (e) of Section 7 of the Natural Gas Act. 

(4) Applicants are able and willing properly to do the acts and to perform 
the service proposed by them and to conform to the provisions of the Natural 
Gas Act, and the requirements, rules and regulations of the Commission ther- 
under. 

(5) The transportation and sale of natural gas by applicants, together with 
the operation of any facilities subject to the jurisdiction of the Commission 
necessary therefor, are required by the public convenience and necessity, and 
a certificate therefor should be issued as hereinafter ordered and conditioned. 

(6) Public convenience and necessity require that the conditions set forth in 
paragraphs (B), (C), (D) and (E) below shall be attached to the certificates 
issued herein. 

(7) Such arguments, contentions and objections advanced by any party to this 
proceeding as have not been specifically disposed of herein have been considered 
but are without substantial support in the record or reasonable basis in law, 
or should be reserved for future consideration in an appropriate proceeding. 


The Commission orders: 

(A) Certificates of public convenience and necessity are hereby issued author- 
izing applicants to construct and operate the facilities referred to in paragraph 
(2) above and to make the sales referred to in paragraph (3) above, subject 
to the jurisdiction of the Commission, for the transportation and sale of natural 
gas upon the terms and conditions of this order. 

(B) Houston Gas shall within 30 days of the issuance of this order file with 
the Commission in accordance with its regulations and satisfactory to the Com- 
mission, a revised FPC Gas Tariff containing rate schedules and executed serv- 
ice agreements thereunder for general firm service, preferred interruptible serv- 
ice and transportation service for Florida Power & Light and Florida Power, 
in accordance with the following: 

(1) The rates set forth in the tariffs for firm sales for resale, interrup- 
tible sales, and for transportation, shall be commensurate with the cost of 
service determined on a reasonable allocation of costs between these services 
in accordance with usual Commission standards and based on an annual 
rate of return of not in excess of 6%. 

(2) Rate Schedules and service agreements for the transportation of gas 
shall not include provisions for their cancellation or for reductions in take, 
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such as those appearing in Sections 7, 22 and 38 of Rate Schedule T 1 for 
service to Florida Power and in Sections 7, 22, 37, 39 and 45 for Rate 
Schedule T--2 for service to Florida Power & Light. 

(3) The minimum-bill provision in paragraph (4) of Houston Gas’ pres- 
ent rate schedule for general firm service shall be modified to provide a 
minimum bill that is based, at least in part, upon demand, and on a monthly 
rather than an annual basis. 

(4) Cancellation provisions appearing in Hoston Gas’ contracts for direct 
primary interruptible service shall be eliminated. 

(5) Houston Gas’ tariff filing shall in all other respects comply with the 
Commission’s Regulations under the Natural Gas Act as stated herein. 

(C) Coastal shall within 30 days of the issuance of this order file with the 
Commission in accordance with the provisions of Section 154.31 through 154.41 
= ow regulations and satisfactory to the Commission, an FPC Gas Tariff as 

ollows: 

(1) The tariff shall provide for charges by Coastal for services to Houston 
Gas based on a cost-of-service formula. 

(2) The cost-of-service formula shall provide separate charges (a) for 
gas sold by Coastal to Houston Gas and (b) for gas transportation service 
rendered to Houston Gas with respect to gas transported to Florida Power & 
Light and Florida Power. Such separate charges shall be based on a reason- 
able allocation of costs between the two services in accordance with the 
usual Commission standards. 

(3) The charges to be made for the first six month period of operation 
shall be based on an annual rate of return of 6% and the charges for 
succeeding six month periods shall be based on the over-all rate of return 
= the two companies for the preceding six months period but not more than 

%. 

(4) Working capital, as computed in its cost-of-service formula, shall be 
credited with federal income tax accruals to the extent of 50% of the 
annual tax allowance in accordance with usual Commission standards. 

(5) The provisions now appearing in Article VI and Article XIV, para- 
graph 1 (b) of Coastal’s Tariff for service to Houston Gas providing for an 
increase in the allowance made Coastal with respect to gas from its own 
reserves Shall be eliminated. 

(6) The provision now appearing in Article XIV, paragraph 1 (g) of 
the tariff, which grants credit to Houston Gas where Coastal removes heat 
content from gas which it has purchased and transports shall be made to 
apply also to gas from Coastal’s own production or else the credit shall be 
removed altogether. 

(7) Coastal’s filing shall in all other respects comply with the Com- 
mission’s Regulations under the Natural Gas Act. 

(D) Houston Gas and Coastal shall submit for approval prior to undertaking 
to put it into effect a financing plan satisfactory to the Commission. Such plan 
shall include copies of any proposed agreements with underwriters or others, for 
their respective pipeline projects, and for the acquisition of distribution prop- 
erties by Houston Gas based on common equity of at least 15 percent, and bonded 
indebtedness of not greater than 75 percent. The balance of the capitalization 
may be represented by interim notes, which may remain outstanding as long 
as no dividends are paid on the common stock. 

(E) There shall be attached to the exercise of the rights granted Houston 
Gas and Coastal under paragraph (A) herein, the following conditions: 

(1) The general terms and conditions set forth in paragraphs (a), (b), 
(c) (1), (ce) (2), (e) (3), (ce) (4) and (e) of Section 157.20 of the Com- 
mission’s Regulations under the Natural Gas Act. 

(2) All the facilities authorized in paragraph (A) shall be constructed 
and placed in actual operation on or before June 30, 1958. 

(F) The grant of the certaificates herein shall not be construed as a waiver 
of the requirements of Section 4 of the Natural Gas Act, or of Section 154 of the 
Commission’s Regulations thereunder requiring the filling of rate schedules for 
the service herein authorized, and is without prejudice to any findings or orders 
which have been or may hereafter be made by the Commission in any proceeding 
now pending or hereafter instituted by or against the applicants. Further, the 
action taken in this proceeding shall not foreclose nor prejudice any future pro- 
ceedings or objection relating to the operation of any price or related provision 
in the contracts herein involved. 

By the Commission. Commissioners Connole and Kline dissenting. Com- 
missioner Kline joins in the dissenting statement of Commissioner Connole. 


J. H. Gurringe, Acting Secretary. 
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APPENDIX A 


Market requirements third year (in M’Btu)’* 





















Direct 
Firm, Preferred, Inter- primary 
Customer peak annual ruptible, inter- 
day annual ruptible, 
| annual 
} | | 
- vo ~} 
RESALE | 
A. Existing systems: | 
Central. Florida Gas... ...........----.---.---- | 6,207 | 599, 200 
a i i AP lang il AR fe 8, 430 | 580, 000 86, 268 | 
ES ho ncc iat Yo 5a eke o OT 600 | 69, 100 
Solita : bic 600 59, 500 . 4 
Miami 21,415 | 3,127,675 
Lakeland , 5, 084 | 497, 600 337, 800 140, 610 
Florida Public Utilities. __- 10, 770 901, 300 330, 000 | 
Gainesville 3, 100 | 192, 670 633, 370 | 46, 022 
Jacksonville... nad 25,584 | 2,400,000 5,990,000 
Ocala Gas Company 3,114 331, 045 53, 436 | 
Peoples Water & Gas. _._._-- ™ 100 | 2, 590, 000 440, 000 
Plant City---.-. was , 282 | 96, 065 213, 102 | 
Putnam County Gas-____- pes 1 903 219, 771 
St. Petersburg_____- gee 28,567 | 2, 637,000 
Orlando ___. “J | 14,155 | 1, 254, 200 | 217, 307 
Southern Gas & Electric. 9, 618 | 671, 682 297, 299 | 
Tampa Gas......--- 10, 150 1, 400, 000 113, 000 
Triangle Gas___.._____- | 2,235 150, 568 22, 727 } 
Total proposed deliveries to existing systems. _| 73,914 | 17,777,376 8,5 7,702 
ann =| a = 
B. New systems: | a 
| s 4 -| 740 59, 432 1, 863 |_. 
SUNOS. al viomsen dct ous piinddcanhs Seadel 37: 31, 500 | 3, 324 
Ce ucenbas 365 33, 000 
Ch Boos kutuns cake oekn's 340 | 31, 000 
SROOUWENs 6055 oU sci 5. nos. ebnenibey sch 210 19, 100 21, 200 | 
SC bok nd due nueaccsbs! 1, 105 81, 200 171,000 
AS MIB eo enon aenns~es shes and sched 2, 339 125, 095 37, 620 | 
et RS 5 Se wes See 417 35, 441 42, 390 
OU Fa Sc os da Oa 1, 834 | 193, 612 116, 310 | 
SEN. a LAS SOS, RST Se IR OS 1, 225 85, 137 453, 066 . 
Live Oak._.....--. » bch places egies 450 | 44, 500 __.- 
MUMMEAD is 700. t. csuartcia hams cedouats 499 | 67, 200 
IRs cei sok LLL. canes les nlsecee! 985 | 92, 500 83, 000 | 
NR i cri wsinis oe cinieoeil | 6, 722 | 601, 576 346, 093 | 
BET cnnsecsey Ti -scubescaen 7 ea tath aid 540 | 51, 000 seal 
DUR at TE ohne t a ibececdcadadbucsied sual 841 | 67, 000 Soll 5,113 
Total of new.systems..................... sl 18, 534 | . 618, 203 1,272, 542 | 
Total, A and B_........_.- cececcccece-eee--| 192,448 | 19,395,669 9,790,244 |............ 
| | 
IO TIE, oii eciandmackseenncbande N 74, 953 pies 
DIRECT SALES | | 
Tallahassee. __.....__.___- ak setae censd Sacet Bey ass abua waa , 115, 045 
Florida Power & Light_......_.-- Dh ee hea ais aha ee cath Te Be De ea | 1,329, 405 
Florida Power.................-.- ue | 4, 329, 405 
Coronet Phosphate ...................--- | | 1,069, 1¢9 
Edgar Plastics Kaolin.................-.------- ‘ 116, 800 |_. 
Florida Citrus Canners_.......--..-- Ss | 446, 031 | 
ROE: SIO OF BADOT «02 pc cn nnpe--p----<-- 234, 330 |_- 
Plymouth Citrus Products._...........---- 354, 050 |- L 
ee Crs ition waar iubletno : 359, 544 | 
Swift & Co ____- 349, 750 
Minute Maid Corp_- ee eer a ee Laren ae 1, 144, 500 
Buckeye Cellulose. ..................-.-...-- 1, 825, 000 
SN ce ceceh eile Riciad Bans ndnieteeaneiamernnt 5,909,114 | 3, 186, 281 
TRANSPORTATION | 
| | 
Florida Power & Light.........._...__- | 90, 000 | 36, 500, 000 
Wares TOWE.. 5. -- 00.36... 17, 393 | 18, 250, 000 
Total transportation. . - - 7, 393 5A, 750, ”) 
6. Re ee eee | 282,346 74,145,669 | 15, 699, 358 3, 185, 231 
Total annual! deliveries, all ‘classes of service__- 93, 031, 258 


stated above in M?Btu (millions of btu.). 
1,000 btu heat content. 





| 


1 Because of the difference in heat content of the resale and transportation gas, market requirements are 
One million btu is the heat content of 1 Mef of natural gas of 
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IN THE MATTERS OF Houston TrxAs GAS AND Orn CoRPORATION, COASTAL TRANS- 
MISSION CORPORATION 


Docket No. G—9262, Docket No. G—9960 


CoNNOLE, CoMMISSIONER, dissenting: 


The evidence and testimony of record, all fully tested on cross-examination and 
rebuttal, all fully briefed and argued, discloses the inherent weaknesses in this 
application. The conditions found necessary in the opinion and order of the 
majority confirm the fact that the project as proposed is economically impossible 
of completion. Even in the form which it would take if the conditions were 
met it would contain so many compromises with principle and rest on so much 
speculation for its success that the Act does not permit a finding that the public 
convenience and necessity requires its construction and operation. 

Let one thing be clear at the outset. This statement is addressed to these 
particular projects, the one proposed and the one which would be created if 
conditions were met, and to those projects only. By no means do I oppose bringing 
natural gas into peninsular Florida nor do I disagree that the economy of the 
State would benefit from its introduction—if it could be done on an economically 
sound basis. But the economy most emphatically would not benefit if the project 
to bring it there were not economically sound. And those in issue here are not, 
Accordingly I am reluctantly, but inevitably, forced to dissent. 

The project as proposed is plainly impossible unless the Commission sur- 
renders all significant control over matters of regulatory concern to contractual 
agreement between the applicant and the customer for 60% of its service. This, 
necessarily, the Commission has refused to do. I do not believe it should make 
the gesture of offering the unacceptable alternative. I feel the certificate is 
unaccaptable because under its terms the principal customers, the power com- 
panies, cannot be expected to go along unless the Commission makes concessions 
in rate making principles which I do not feel are justified at this time on this 
record. And if they do not go along, the project is not feasible. 

The infirmities in the arrangements between the power companies and the 
applicants as proposed by the application are fully and clearly discussed in the 
majority opinion herein. The so-called cancellation clause, however it would 
be interpreted ultimately by the parties, the necessary acceptance by the Com- 
mission of rates admittedly made with no reference to the recovery of even out- 
of-pocket costs, the complete surrender of control by the Commission over effec- 
tive rate regulation made necessary by power companies requirement that its 
total natural gas costs not exceed alternative fuel costs, all are plainly incon- 
sistent with fundamental regulation. All have been rejected, as have been other 
proposals. I am wholly in agreement with these conclusions. 

But, once having rejected the proposal, majority offers an alternative which 
is not a practical one, nor one which, in my opinion, would,solve the problem. 

The majority requires that Houston substitute a tariff filing for the contract 
between itself and the power companies and that the contract contain a definite 
rate level and be for a long-term duration. The rate level will be fixed by 
reference to costs incurred in making the sale as well as to the shape of the 
demand curve for transportation and can be changed only after appropriate filing. 
Presumably, the basic principle of rate making will be observed, that the rate 
will return at least out-of-pocket costs involved in making the sale. 

The important consideration in the rate as proposed by applicants was to 
secure the base load of 150,000 m. c. f. per day at the best rate it could, regard- 
less whether the rate recovered costs properly assignable to it. If Houston 
attempts to file such a rate in purported compliance with majority opinion, I 
believe that it should be and will be rejected. They may argue, as they have, 
that by virtue of a large volume service, unit costs of transportation for trans- 
porting the gas will be reduced to a practical level and that if resale and other 
customers thereby pay more than the out-of-pocket costs assignable to them, plus 
their share of allocated costs, even such an amount is less than such customers 
would pay without the help of this large customer. 

The Commission has not shown it is ready to accept this theory, however, what- 
ever value it may have as a means of enabling a new line to reach practical oper- 
ating levels. Moreover, there is doubt whether utility service should ever be 
rendered at below out-of-pocket costs. The economic benefits accruing to those 
who subsidize the loss would have to be direct, measurable and demonstrably 
unobtainable in any other fashion before I, at least, would entertain them as 

‘bases for departing from so hard won and equitable a principle as that which 
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precludes Commission approval of rates made below cost. The economics of the 
Florida market may differ so materially from those of other areas that a de- 
parture as radical as that suggested may be necessary if natural gas is to be 
introduced into the State. We have not been shown on this record, however, 
either that it is, or if it is, that the need is so great that these departures would 
be justified in the public interest. It may be concluded, therefore, that the rates 
required to be submitted will be based on costs, at least as a starting point. The 
requirements of the majority opinion permit no other conclusion (see paragraphs 
(B) and (C) of the Order). 

To appraise the disparity between the proposed transportation rates and cost 
of transportation one need only to make a comparison of the rates proposed and 
a rate based on an allocation of cost of service made in accordance with the 
principles enunciated by the Commission in the Atlantic Seaboard case, Opinion 
No. 225. Using the Applicant’s figures allocated generally in accordance with 
the Atlantic Seaboard case the transportation costs at 100% load factor would 
be 18.6¢ per Mcf. This compares to Applicant’s proposed transportation rates 
of 15.5¢ to Florida Power and Light and 13¢ to Florida Power for the first two 
years and 11.5¢ thereafter. 

It is clear that these rates, especially the transportation rate, will raise the 
price of applicant’s service beyond economic tolerance. 

Compare, for example, this 18.6¢ cost of transportation service with the third 
year transportation rate of 11.5¢ contemplated by the contract with Florida 
Power. It scarcely seems possible that rates could be filed, as the majority 
states “more nearly commensurate wtih the cost of service” and not raise total 
delivered costs of natural gas to the power companies so high as to render the 
use of natural gas prohibitively expensive. The combined fuel costs to Florida 
Power under its own estimates would be 22.5¢ field price plus 18.6¢ transporta- 
tion, or a total of nearly 41.1¢ in order to recover all costs assignable to the 
service. But Florida Power has refused to agree to a contract permitting total 
charges of more than 34¢. On an annual basis and using Florida Power’s esti- 
mated annual volume of 18,250,000 this spread amounts to $1,295,750. The 
spread between what the market will bear and what it would cost this system 
to serve that market is simply too great to be reconciled. 

The power companies have made themselves absolutely clear. They are inter- 
ested in natural gas only if it is cheaper than alternative fuels. And even under 
conditions of the application the saving to the largest company amounts to only 
two-tenths of one percent of gross revenues and even this saving can easily be 
wiped out. An increase of prices of that fuel which the company will continue 
to use could eliminate it entirely. Obviously then, a rate that would eliminate 
even this saving, in fact actually increase the price of natural gas over that of 
bunker C oil, could not be accepted. 

To expect a major operating electric utility enjoying overwhelming domina- 
tion of one of the greatest potential markets in the nation to voluntarily under- 
take to increase purthased fuel operating expense (and therefore rates under 
its fuel adjustment clause) in order to subsidize the development of the only 
significant competing source of energy is stretching one’s confidence in corporate 
magnaminity to the breaking point. 

Whether the Florida Railroad and Public Utilities Commission would be as 
enthusiastic in its support of the project if it knew that its economic feasibility 
and lawful certification depended on conditions which would raise electric rates 
throughout the major parts of the State does not appear from the record. It is 
significant, however, that the Florida Commission’s support was for a project 
substantially different in every non-physical essential from that which would be 
created if these conditions were met. 

As a broad matter of social policy, it may be beneficial for us to call on the 
publie spirit of Florida Power and Light’s and Florida Power Corporation’s 
owners to participate in subsidizing the introduction of natural gas into Florida. 
As a broad matter of defense effort it may be equally praiseworthy to require 
those companies’ owners to pay higher than necessary prices for fuel to make 
their fuel supply more certain. These motives, however, I do not believe are 
within our province to consider. These orders requiring payments in excess of 
the cost of alternative fuels I do not believe are within our jurisdiction to make 
and unless we could make such orders the existence of a natural gas pipeline 
in Florida would be of little value to the national defense. For as a practical 
matter, to supply part of the fuel requirements of a disaster-interrupted oil 
supply, pipeline capacity would have to be available to serve them. But the 
record shows natural gas to power companies would necessarily have to be priced 
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so high that the companies would not use it. Problems of cutting off deliveries 
to those customers which were using it in order to ‘make delivery to the power 
companies are obvious. 

When this transportation gas revenue is lost as it most certainly would be in 
view of the level] to which rates would have to rise when field prices of the gas 
began escalating (this being a non-regulated field sale) up to 60% of capacity 
would be wasted. The possibilities of making firm resale contracts for this loss 
are small as witness the results of applicants promoters’ efforts to secure more 
commitments than it did despite long and earnest efforts. Interruptible sales 
even in the volumes claimed by applicant would not meet the deficiency even 
assuming the gas were available to it and to Coastal. The record is simply silent 
on what might happen after the power companies switched to alternative fuels. 
There is speculation and expression of confidence by the promoters but of such 
things formal findings of feasibility are not made. 

Huge volume sales of natural gas for boiler fuel are difficult enough to justify 
even when there is no question of availability of more abundant and less critical 
fuel as is the case here. But in this proceeding there will be none of the savings 
sometimes made available to electrical utilities purchasing boiler fuel gas and no 
distinguishable advantage to public interest sufficient to justify consuming some 
150,000 m. ec. f. per day or more in the interest of bringing natural gas into an 
area by this particular project. This record does not demonstrate that this 
project is uniquely suited to Florida or so overwhelmingly superior to any other 
that the nation must pay so high a price in terms of using a wasting asset need- 
lessly, even if this project as revised by the majority decision were possible. 

Summarizing my position: The project as proposed cannot be certificated. 
The project as approved requires a filing of a rate to the users of 60% of the 
capacity which it is unrealistic to expect would ever be accepted and if accepted 
would be used for a very short period. Considerations of public policy or 
national defense which might motivate acceptance are beyond our jurisdiction to 
consider or to implement. Therefore, as much as 60% of the line capacity 
would soon be unused. No firm market nor supply has been shown for that much 
unused capacity on this record. Accordingly, I am not persuaded that the cer- 
tificate suggested by the majority should issue for this project. 

WILLIAM R. ConNNOLE, Commissioner. 

(Issued: December 28, 1956.) 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners Jerome K. Kuykendall, Chairman; Seaborn L. Digby, 
Frederick Stueck, William R. Connole and Arthur Kline 


IN THE MATTERS OF Houston TEXAS GAS AND Orn CorRPORATION, CoASTAL TRANS- 
MISSION CoRPORATION, DocKET No. G—9262, Docker No. G—9960 


ORDER DENYING APPLICATIONS FOR REHEARING, ACCEPTING TARIFFS, REJECTING SERVICE 
AGREEMENTS, DENYING STAY, AND DENYING APPEALS FROM SECRETARY'S ACTION 


(Issued February 21, 1957) 


By opinion No. 301 and accompanying order, issued December 28, 1956, certifi- 
cates of public convenience and necessity were issued under the Natural Gas Act 
(Act) to Coastal Transmission Corporation (Coastal) and Houston Texas Gas 
and Oil Corporation (Houston Gas), authorizing the construction and operation 
of a joint pipeline project extending from Texas to Florida to supply Florida 
consumers with natural gas. As more fully set forth in that opinion and order, 
a number of conditions were attached to the certificates issued, imposing require- 
ments relating principally to the rates and financing arrangements of Houston 
Gas and Coastal. Among other matters, it was required that these parties, 
within 30 days of the issuance of the order, file revised tariffs satisfactory to 
the Commission and in accordance with its regulations and the standards it has 
heretofore applied. 

On January 24, 1957, Houston Gas filed an application for rehearing of the 
aforesaid opinion and order, setting forth that the parties have substantially 
complied with certain of the conditions imposed by opinion No. 301 and accom- 
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panying order, and requesting that the remaining conditions be set aside as no 
longer necessary, as undesirable, or as de minimis in character, and requesting 
a limited rehearing to these ends.’ Likewise, on January 24, 1957, in purported 
compliance with the conditions imposed, Coastal and Houston Gas submitted 
their revised tariffs, consisting of Coastal’s FPC Gas Tariff Original Volume No, 
1, and Houston Gas’ FPC Gas Tariffs Original Volumes Nos. 1 and 2. In addi- 
tion, Coastal submitted an executed service agreement between it and Houston 
Gas. Also, Houston Gas submitted copies of service agreements with 22 of its 
proposed 34 customers in partial compliance with paragraph (B) of the Com- 
mission’s order. Various supporting materials were also submitted. On Febru- 
ary 12 and 13, 1957, in order to achieve fuller compliance with the conditions, 
Coastal submitted 12 revised tariff sheets and a superseding service agreement, 
Similarly, Houston Gas, on January 31, 1957, filed a substitute Original Volume 
No. 1 containing several changes to conform the tariff with the Commission’s 
rules. These rate filings as amended are before us now. 

Additionally, applications for rehearing of opinion No. 301 and accompanying 
order in opposition to the certificates as granted to Coastal and Houston Gas were 
filed on January 28, 1957, by the Florida Economic Advisory Council; by the 
Atlantic Coast Line Railroad Company and the Louisville and Nashville Railroad 
Company ; and by the Public Service Commission of the State of New York. 

On the basis of the record in this case and the filings submitted by Coastal and 
Houston Gas, we are able to conclude that the requirements of the basic condi- 
tions respecting the rate filings have been met, subject to the parties’ compliance 
with the particulars we shall hereinafter enumerate. In regard to these last, it 
is in the public interest that additional time beyond the 30 days allowed in 
opinion No. 301 and accompanying order be permitted Coastal and Houston Gas 
for satisfying the remaining requirements which we consider must be fulfilled. 
As indicated, we are here concerned with the rate conditions alone, contained in 
our order in paragraphs (B) and (C) and the subparagraphs thereof. The 
financing conditions in paragraph (D), as well as various general conditions, 
are not in issue at this time and of course remain to be satisfied for compliance 
with opinion No. 301 and accompanying order. 

Accordingly, the tariff filings of Coastal and Houston Gas designated above 
should be accepted for filing, subject to these parties complying with the require- 
ments which remain. To this end, we shall grant an additional 30 days for 
Coastal and Houston Gas to meet those requirements, as they are set forth in 
the instant order, and to accept the certificates issued them. In view of the 
foregoing, there is no necessity for the rehearing requested by Houston Gas, and 
its application therefor shall be denied. Likewise, we shall deny its request 
for stay of opinion No. 301 and accompanying order. 

As to the applications for rehearing of opinion No. 301 and accompanying 
order, filed by the railroad and other interests mentioned above, for the reasons 
subsequently set forth, we conclude that they should be denied. 

It is necessary only to summarize the substantial particulars wherein the 
parties have complied with the conditions imposed in opinion No. 301 and aceom- 
panying order, our chief concern at this time being to point out the requirements 
which remain to be met. Considering the case of Coastal first, proposed FPC 
Gas Tariff, Original Volume No. 1, contains two rate schedules, S—1 covering 
the sale of gas to Houston Gas and T-1 covering the transportation for Houston 
Gas of gas purchased by Florida Power Corporation and Florida Power and 
Light Company in Louisiana and Texas, respectively, for use in their own power 
plants in Florida. The proposed rate schedules contain the usual cost-of-service 
formula rates which reflect a 50% credit to the claimed working capital for 
federal income tax accruals and a rate of return of 6%. Such return, however, 
is to be adjusted to reflect the combined actual return of Houston Gas and 
Coastal during a “development period,” extending until an appropriate tariff 
change is accepted by this Commission and any requisite authorization under 
Section 7 of the Act obtained. The new rate schedules do not contain the pro- 
visions which we required to be eliminated by paragraphs (C) (5) and (C) (6) 
of our order relating to an increase in the allowance made Coastal with respect 
to gas from its own reserves and a credit to Houston Gas where Coastal removed 
heat content from gas which it has purchased. To the extent outlined above 
Coastal’s tariff filing conforms to the conditions imposed by paragraph (C) of 
our order, but other aspects must be considered. 





1In addition, Houston Gas requested a stay of opinion No. 301 and accompanying order 
pending final determination of its application for rehearing. 
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In making its allocation of costs between the sales and transportation services 
Coastal utilized in its contract formula a billing demand which allocates a 
minimum of demand costs to transportation and a maximum to the sales service. 
The billing demand under the transportation rate schedule is the minimum daily 
transportation obligation. Under the sales rate schedule it is the difference 
between the maximum daily contract obligation for both services to Houston Gas 
and the minimum transportation obligation. This method departs from the 
usual Commission practice of establishing demand units for allocation purposes 
on the bases of deliveries during the peak period, and during, at least, the first 
and second years of operation, will give preference to transportation service if 
such service is not required to be curtailed during peak days. Therefore we 
accept Coastal’s tariff subject to its filing revised tariff sheets showing that 
demand costs will be allocated between the two services for the second year of 
operations and thereafter. on the basis of average deliveries under the two 
services during the three-day sustained peak period of the preceding 12 months. 

The form of service agreement which is part of Coastal’s tariff provides that 
the seller and buyer or either of them may propose such changes and only such 
changes in seller’s tariff “as Buyer and Seller have agreed upon and which are 
set forth hereinbelow ....” In the form of service agreement no conditions 
for the filing of changes are set forth, while Section 154.38 (d) (3) of the 
Commission’s Regulations requires that the service agreement set forth the 
“specified conditions’ under which a change may be filed. Accordingly, the 
present language of the form of service agreement is not allowable and revised 
tariff sheets should be filed enumerating the conditions, if any, under which rate 
changes may be proposed. 

In Coastal’s executed service agreement with Houston Gas entered into on 
January 24, 1957, it is provided that nothing shall operate to affect obligations 
under the Gas Service agreement between Coastal and Houston Gas dated July 
19, 1956, and, with respect to the filing of changes, it is provided that seller and 
buyer may each propose only such changes as are related to or necessary for 
the effectuation of the terms of the 1956 agreement. These provisions thus 
incorporate a document outside the present filing and render the conditions under 
which a change may be filed without clear definition in violation of our Regula- 
tions. Accordingly, we shall reject the tendered service agreement and require 
that Coastal submit an acceptable service agreement at least 30 days prior to the 
commencement of service. 

Houston Gas’ proposed FPC Gas Tariff, Original Volume No. 1, contains Rate 
Schedule G, covering general firm service at a rate of 55 cents per Mef, and 
preferred interruptible service at 33 cents per Mcf, which are the same rates 
presented in evidence in the certificate hearings. The minimum monthly bill 
under the G rate schedule is equal to 50% of the buyers’ elected portion of 
the annual cotract quantity applicable in the month multiplied by 55 cents 
per Mcf instead of a minimum bill based on demand as required by paragraph 
(B) (8) of our order. The cancellation provisions have not been eliminated 
from the contracts with the direct primary interruptible customers as required 
by paragraph (B) (4) of our order. 

Houston Gas’ FPC Gas Tariff, Original Volume No. 2, consists of Rate Schedules 
T-1 and T-2, which are special agreements with Florida Power and Florida 
Power and Light, respectively, covering the transportation of gas at a rate of 
13.5 cents per Mcf to Florida Power and 17.5 cents per Mcf to Florida Power and 
Light. The proposed transportation rates represent an increase of two cents per 
Mcf over the rates presented in the certificate proceedings and will increase 
Houston Gas’ revenues during the third year’s operation by $1,095,000. Some of 
the cancellation provisions which we discussed in our previous order and whose 
elimination we required by paragraph (B) (2) of that order have been eliminated 
but others, as discussed below, are retained. 

In support of its proposed rates Houston Gas has submitted cost-of-service 
data reflecting a 6% rate of return on its. own facilities, as well as Coastal’s. 
Houston Gas’ costs, together with those of Coastal, have been allocated on the 
basis of estimated single peak-day demands, annual volumes and number of 
delivery points, and a cost computed for each category of service to be performed 
by Houston Gas. On the basis of this data, and applying the usual Com™'-sion 
standards, it would appear that while the proposed rates for each type of service 
will yield something less than a six percent rate of return, they will produce such 
revenues as to render the project economically feasible. It may be, of course, that 
actual experience will present a different picture with respect to these rates. 


93517—57——_21 
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Further, if the capacity of the proposed system is substantially increased the 
transportation costs may be altered. However, for the purposes of these pro- 
ceedings, we will accept these rate levels without prejudice to any findings we 
might make in a future proceeding. 

With respect to the requirements of our order as to the minimum bill provision 
and the elimination of the cancellation provisions in Houston Gas’ contracts for 
direct primary interruptible service, on the basis of the materials submitted, 
and the substantial compliance which has been made in other particulars, it is 
consistent with the public convenience and necessity that Houston Gas be re- 
lieved of the necessity for compliance with these two requirements. With 
respect to the minimum bill requirement Houston Gas points out that the market 
conditions in Florida are atypical in that the load factor is very low in individual 
resale markets because of the mld climate; and that a relaxation of our usual 
standards in this respect would avoid penalizing consumers. The proposed 
annual minimum may be accepted since under its provisions the customer pays 
for 50% of the annual contract purchases from Houston Gas instead of 65% 
originally proposed, and the customers will allocate the annual payment among 
the 12 months so as to correspond with maximum and minimum monthly pur- 
chases and thus mitigate any penalty effect under the original annual mini- 
mum bill. 

With respect to cancellation by the interruptible customers, Houston Gas 
points out that such interruptible sales constitute but 3.4 percent of its proposed 
gas deliveries so that when and if all the cancellation provisions as we require 
are eliminated from the transportation contracts, the provisions in the inter- 
ruptible contracts would have a de minimis effect, and that renegotiation of the 
contracts with the buyers, many of whom are municipalities, would cause an 
untoward delay. On this basis and in view of the demand for gas service shown 
by the record, we are willing to relieve Houston Gas of the necessity for com- 
pliance with this requirement of our order. 

The result of these considerations is that we are able to accept, as described, 
Houston Gas’ Original Volume No. 1. It is with the transportation rate sched- 
ules in Original Volume No. 2 and Houston Gas’ service agreements with some 
of its proposed customers in Florida that we have difficulty. 

The two transportation rate schedules were filed to meet the requirements of 
paragraphs (B) and (B) (2) of our order specifying that Houston Gas should 
file a revised FPC Gas Tariff containing rate schedules and executed service 

greements for transportation service, among others, with the elimination of 
provisions for cancellation or reduction in take. These rate schedules are filed 
in the form of agreements rather than in the form contemplated by Section 
154.38 for inclusion in a tariff. Houston Gas requests that these agreements 
be received as special rate schedules under the provisions of Section 154.52 of 
our Regulations, citing their difficulties in obtaining agreement in any other 
form with their customers. In view of this situation, and the fact that they do 
constitute special operating arrangements, we are willing to receive the trans- 
portation rate schedules in contract form. 

The chief difficulty with these agreements is that they still may contain condi- 
tions relating to cancellation. Paragraph 38 of Rate Schedule T-1 and para- 
graphs 39 and 44 of Rate Schedule T-2 provide that in the event Houston Gas 
transports gas for a third party to a point in Florida east of the Apalachicola 
River at a more favorable rate, and such rate is permitted by the Federal Power 
Commission, then the power companies shall be “entitled” to such more favorable 
rate. There is then set forth the criteria by which it is to be determined whether 
such rate to a third party is more favorable. It appears that these provisions 
may be construed so as to give the respective Florida utilities the privilege of 
deciding when Houston Gas is performing service at a lower rate for a third 
party even though this lower rate has the approval of this Commission, and thus 
of determining when they are entitled to receive the benefit of the lower rate. 

The language of paragraph 38 of the T-1 rate schedule and paragraphs 39 
and 44 of the T-2 rate schedules are ambiguous and need clarification to make 
it clear that any change ih such rate shall be subject to our determination and 
the respective rate schedules shall not be cancellable in the event a rate change is 
permitted to become effective by the Commission. We shall require that the 
T-—1 and T-2 rate schedules be made clear to provide that the utility transporta- 
tion customers shall not have the right to cancel on the ground that Houston 
Gas is performing transportation service at a lower rate for a third party even 
though such rate is not offered to the power companies, nor on the ground that 
the transportation rates under Rate Schedules T-1 and T-2 are lawfully changed. 
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The elimination of the cancellation provisions from the tariff will in no way 
adversely affect Houston Gas. Nor do we believe that the power company custom- 
ers will suffer any substantial detriment by reason ot the elimination. Actually, 
it appears that any benefits which might be thought in inure to the power com- 
panies under these provisions are in fact illusory and non-existent. Any rates 
charged by Houston Gas for jurisdictional service to any parties other than the 
power companies could only be just and reasonable, as fixed by this Commission 
in accordance with the Act. And the power companies themselves are also 
entitled to only just and reasonable transportation rates, likewise fixed by the 
Commission under the Act. Thus under the law there is no basis on which the 
power companies could assert or sustain any right to some lower rate which 
some other party was paying, merely by reason of that fact alone, nor could we 
allow such lower rate on such a basis. On the other hand, the power companies 
might well be entitled to a rate as low as or lower than that charged some other 
party, but only on the basis of a showing that it was just and reasonable under 
the Act. Accordingly, the cancellation provisions cannot and do not add any- 
thing to the rights the power companies have under law, which rights are fully 
protected by the provisions of law. 

Also, Houston Gas’ Rate Schedules T-1 and T-2 are not in conformity with 
the Commission’s Regulations because they (1) contain automatic rate changes 
which are prohibited by Section 154.88 and (2) refer to other contracts to 
determine the obligations for the transportation service in a manner inconsistent 
with Section 154.11. Included in these categories in Rate Schedule T-1 are a 
tax adjustment provision in paragraph 22, and a reference to gas purchase 
contracts in paragraph 37; and in Rate Schedule T-2 references to gas purchase 
contracts in paragraphs 14 and 38, subrogation to rights under the gas purchase 
contracts in paragraph 24 (a) and a tax adjustment provision in paragraph 
24 (b). We shall accordingly accept Rate Schedules T-1 and T-2 subject to 
the elimination of these provisions or their expression in a manner conforming to 
the Regulations. 

Coming to the service agreements, Houston Gas has submitted copies of such 
agreements with 22 of its proposed 34 customers in partial compliance with para- 
graphs (D) and (D) (1) of the December order. Since the agreements are not 
in the form contained in the proposed tariff (Volume No. 1), and as Houston 
Gas states that if the Commission accepts its proposed tariff it will promptly 
execute and file proper agreements, these 22 agreements should be rejected 
because they cannot become applicable to the proposed service. 

Turning to the applications for rehearing of the Atlantic Coast Line Rail- 
road Company and the Louisville and Nashville Railroad Company, and the 
Florida Economic Advisory Council, a principal objection by these parties to 
the issuance of the certificates as conditioned is that, by the imposition of the 
conditions the Commission has “completely altered” the economic and financial 
aspects of the project, by requiring a “complete change” in the rate structure 
on whick the availability of the proposed market is based; and that there is no 
evidence to support the findings made in certificating the changed projects. 

We conclude that these contentions are without merit and should be re- 
jected. They appear to be grounded on a fundamental misconception of the 
source of the Commission’s authority to impose the disputed conditions. No 
party can question the Commission’s power under section 7 (e)} to “attach to 
the issuance of the certificate and to the exercise of the rights granted there- 
under such reasonable terms and conditions as the public convenience and 
necessity may require,” as the act in terms provides. Clearly, under the stat- 
ute, the only hearing required to support the imposition of a condition which 
is reasonable and required by public convenience and necessity is the specific 
and only hearing for which the pertinent section makes provisicn-—the hear- 
ing on the certificate application. That hearing was had, and was full and 
adequate.” The record was extensive and on the basis of it the Commission 
could either accept the project as proposed or at its diseretion impose the 
reasonable conditions the public convenience and necessity required to bring 
the tariff and financing proposals into conformity with the <Act’s standards. 
We chose the latter course. 





2In fact, the only challenge made thereto has to do not with the trial aspect of the 
hearing, but with the decisional aspect. error being asserted with respect to the shortness 
of time within which the case was decided, and the omission of the intermediate decision 
procedure. These matters are disposed of hereafter in this order, 
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Thus the only grounds for complaint which even arguably exist are that 
the conditions imposed are not reasonable or required by the public con- 
venience and necessity—an argument which applicants nowhere explicitly make. 
Be this as it may, however, it is Clear that judged by both geveral require- 
ments of law and the standards previously applied by the Commission in im- 
posing conditions, for the reasons set forth in opinion No. 301, the conditions 
imposed meet all such requirements. The conditions imposed in this case are 
no more extensive—although perhaps more specific and detailed—than the rate 
and financing conditions we have routinely imposed over the vears. 

In any event, the plain fact is that the projects as certificated including con- 
ditions are not “completely changed” nor are they “new projects.” In a substan- 
tial preponderance of basic particulars, they are essentially the projects for 
which application was made. No change has been made in the sources of gas 
supply, the construction or route of the joint pipeline, the volumes of gas to be 
transported or the customers and markets to be served; nor is there changed the 
system of contractual relationships by which Coastal purchases approximately 
100,000 Mcf per day from the producers, sells it to Houston Gas, which in turn 
sells it to the industrial and resale customers in Florida and by which Coastal 
and Houston Gas transport some 150,000 Mcf per day for the account of Florida 
Power & Light and Florida Power. The requirements that Coastal’s rate of re- 
turn be based on the over-all rate of return of the two companies for an indefinite 
rather than a limited period, that the rates of Houston Gas be commensurate with 
the cost of service, and that the cancellation provisions be eliminated from the 
transportation agreements, do not create a project so different that the require- 
mens of law need be enlarged upon and the hearing transcript of some 8,000 pages 
be extended, particularly in view of the countervailing considerations of the 
public convenience and necessity set forth in our opinion. The same would apply 
to our requirements with respect to the capital ratios in financing the project 
and the treatment of the interim notes, which by our order may remain out- 
standing as long as dividends are not paid on the common stock. As stated, these 
conditions are no more extensive, although perhaps more detailed, than those 
we have imposed in many cases. 

Further, to the extent it may be said that the certificated projects depart from 
the authorizations sought, all parties are or should be informed of the standards 
which we have applied in certificate cases and no claim of surprise at the im- 
position of the conditions can tenably be made. Nor is there any iron-clad rule 
that the authorization granted cannot vary from the terms of the application. 
See C. A. B. v. State Airlines, 338 U. 8.512, 577. There the Supreme Court upheld 
the award of a certificate differing materially from the authorizations sought, 
even though the modifications were imposed without any recourse to statutory 
provisions expressly authorizing the imposition of conditions such as those relied 
on in opinion No. 301 and accompanying order. A fortiori, such differences as may 
exist in this case are within the Commission’s authority to impose. 

Parenthetically, it may be observed that accepting for the moment the fore- 
going argument that the conditions imposed change the projects, relieving Hous- 
ton Gas of the necessity for complying with some of the requirements of those 
conditions as set forth above likewise removes to such extent the ground for com- 
plaint on this score. 

The various arguments on the part of the Florida Economie Advisory Council 
and the two railroads that our findings with respect to certain aspects of the 
projects as gas supply, markets, costs and other matters are unsupported by 
the evidence are sufficiently answered by our opinion No. 301. While the rail- 
roads contend that the supply of gas to Coastal is insufficient to meet its resale 
obligations on the peak day because of contractual limitations, this appears to 
be a misinterpretation of the effect of certain exhibits. The record shows that 
the supplies of gas made available under all of Coastal’s contracts with its 
suppliers, taken together, will be sufficient to meet the peak requirements of 
Coastal for resale and other gas in the amount of 278,000 Mef per day. It is 
also argued that speculation is involved in our findings of the prospect of addi- 
tional markets, of the likelihood of increased demands and the consequent 
economic betterment of the projects, of the prospect of industrial and social 
benefits resulting from the introduction of natural gas into Florida offsetting 
such losses as these interests might experience, and similar matters, since these 
are things which pertain largely to the future and have no demonstrable basis 
‘n- existing conditions. :Of ‘course, our basic determinations are rooted -in 
evidence adduced at the hearing, and relate to matters the subject of proof. 
But the law does not require that we close our eyes to the insights resulting from 
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two decades of regulatory experience in a developing industry. Knowledge so 
gained provides a proper and helpful frame of reference in reaching an informed 
judgment on the concrete problems of today. Further, it should be kept in mind 
that, consistent with the provisions of Section 7 (e) of the Act, we should con- 
sider not just the present but the future public convenience and necessity as 
well. See, e. g., American Airlines v. OC. A. B., 192 F. 2d 417, 420-421. 

But it is said we did not make specific findings on the extent of the losses 
which competing fuel interests would sustain, nor were findings made on other 
matters, such as the extent of Commission jurisdiction over the producers selling 
to the power companies. It is obviously impracticable for findings to be made 
with respect to each and every assertion made and issue sought to be raised, nor 
does the law impose any such requirement. It is sufficient, we consider, that 
we make the findings, subsidiary and ultimate, on those issues involved in apply- 
ing the applicable standards of law which the facts of record clearly raise and 
which are really material to decision in the case. We consider that this has been 
done. The matter of losses to competing fuel interests was considered and our 
findings, which we here reiterate, of overbalancing public benefits resulting 
from the authorizations granted sufficiently dispose of this matter. As to such 
claimed jurisdictional questions as whether the producers selling to the power 
companies engage in jurisdictional services which must be certificated, the record 
is insufficient to permit such determinations which may, in any event, be more 
appropriately made in another proceeding where the facts are more fully 
developed. 

The Florida Economic Advisory Council and the railroads also argue that 
the Commission’s decision was reached so quickly that the Commission had 
insufficient time to consider the case fully and with due deliberation. Thus in 
this case we encounter the novel situation of parties complaining not of admin- 
istrative delay but of administrative dispatch. However, we find the com- 
plaints unjustified, if unusual. One of the premier attributes of the administra- 
tive agency has been its flexibility and capacity for expeditious action, when 
the circumstances require. There is no need to detail the special actions taken 
in this case to insure that, consistent with a proper consideration of the case, 
as prompt a decision as possible be reached. It is sufficient that we are satisfied 
that this case received consideration as full and careful as it would if dealt 
with on a routine basis. 

Nor is there merit to the objections to the omission of the intermediate deci- 
sion procedure in this case. The requisite statutory findings were made and are 
supported by the facts. The Commission’s functions obviously would fail of 
effectuation if proposed projects of the extent and importance of these were 
permitted to die by reason of Commission inaction without ever reaching the 
merits, where the law in such exigent circumstances explicitly provides an 
avenue for taking action and reaching a decision. 

In contrast to the other applicants, the New York Commission, instead of 
condemning the certificates as unlawful on account of the conditions imposed, 
seeks the imposition of a further condition requiring Coastal to renegotiate 
its contracts with its suppliers to provide for “an initial price no higher than 
the present going price in the Gulf Coast area of Texas” where Coastal proposes 
to acquire its gas, contending that the prices to be paid for natural gas in the 
field by Coastal are above those currently being paid by interstate pipeline com- 
panies, and will trigger escalation clauses in existing contracts. 

The New York Commission’s requested condition must be denied, as must be 
its application for rehearing, and its contentions rejected. The record in this 
proceeding affords no adequate basis for determining what is the going price in 
the numerous and unrelated areas scattered throughout the Texas and Louisiana 
coastal areas from which Coastal buys gas, nor whether there is any such 
single price applicable to such gas, nor indeed whether such data would suffice. 
Further, we are not required in circumstances like these to consider the remote 
and conjectural future effect, if any, of the purchases of gas by Coastal and 
Houston Gas in the Gulf coast area, on the price of gas in the State of New 
York, many miles from Florida, and served by different pipeline companies. 
See Memphis Light, Gas and Water Division vy. Federal Power Commission, No. 
128387, C. A. D. C., decided February 14. 1957. 

Reverting for a moment to an argument of the Florida Economic Advisory 
Council somewhat related to the foregoing, this party contends that a “fatal 
defect” of opinion No. 301 and accompanying order is its failure to find whether 
the rates to be paid by Coastal to its suppliers are just and reasonable. It is 
sufficient to note that a proceeding on a certificate application is not intended 
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to and cannot take the place of a proceeding under Sections 4 or 5 of the Act, 
as we have heretofore held. 

A detail remains. The Florida Economic Advisory Council filed, in addition 
to its application for rehearing of opinion No. 301 and accompanying order 
which was considered and is discussed above, a so-called “answer” to the 
application of Houston Gas for rehearing of opinion No. 301 and accompanying 
order, also referred to above. Likewise, Green’s Fuel, Inc., an intervener, sub- 
mitted a like “answer” to Houston Gas’ application for rehearing and a 
“response” to the rate filings of Houston Gas and Coastal. Both of these instru- 
ments were rejected for filing by the Secretary, the parties being advised by 
letters dated February 6, 1957, that the tendered filings were “not acceptable 
because there is no provision in the Commission’s Rules for the filing of answers 
to appleations for rehearing.” Both the Florida Economic Advisory Council 
and Green’s Fuel, Inc. have now filed additional documents requesting that 
we reverse the Secretary’s action. 

These requests we consider should be denied. The above filings were properly 
rejected. The Commission’s Rules made no provision for the filing of answers 
to applications for rehearing, and properly so. To permit such answers, giving 
rise in turn to requests for opportunity for replies thereto, would complicate and 
prolong proceedings before the Commission, would unduly delay finality of 
decision, and would be inconsistent with the Commission’s timely execution of 
its functions. Nor does the rejection of these filings deny opportunity for 
hearing. As fully discussed above, the hearing required on the conditions was 
that accorded—namely, the hearing on the certificate applications themselves. 
On the basis of the record of that hearing, opinion No. 301 and accompanying 
order containing the conditions was issued. The parties had opportunity to 
file applications for rehearing of that order, even though Green’s Fuel, Inc. 
did not choose to take advantage of it. We do not consider that the law imposes 
any further requirement in this regard, nor have good grounds been shown for 
permitting any further pleadings of the kind sought to be filed. And here again, 
as we pointed out above, the so-called modifications to the Commission’s order, 
consisting of relieving Houston Gas of compliance with a few of the require- 
ments in the conditions, likewise removes any cause for complaint on this ground, 
since to this extent the certificates issued are even more fully in accord with 
the authorizations requested, concerning which full opportunity for hearing 
was had. 


The Commission further finds: 


Such specifications of error, contentions and arguments contained in the above- 
described applications for rehearing as are not specifically disposed of in the 
foregoing are without substantial support in evidence or reasonable basis in 
law or are immaterial to the correct decision of this case and should be denied. 


The Commission orders: 


(A) The applications for rehearing filed by Houston Gas, by the Florida Eco- 
nomic Advisory Council, by the Atlantic Coast Line and the Louisville and Nash- 
ville Railroad, and by the Public Service Commission of New York are hereby 
denied. 

(B) Houston Gas is hereby relieved of the requirements of paragraphs (B) 
(3) and (B) (4) of the Commission’s order issued December 28, 1956, in view 
of the terms of its FPC Gas Tariff, Original Volume No. 1, filed in revised form 
on January 31, 1957, and the explanation submitted. 

(C) Houston Gas’ FPC Gas Tariff, Original Volume No. 1, as submitted in 
revised form on January 31, 1957, is hereby accepted for filing as in conformity 
a ene (B) and (B) (1) of the Commission’s order issued December 28, 

956. 


(D) Houston Gas’ FPC Gas Tariff Original Volume No. 2, as submitted January 
24, 1957, is hereby accepted for filing, with Rate Schedules T—1 and T-2 considered 
as special rate schedules as provided for in Section 154.52 of the Regulations, 
as in conformity with paragraphs (B) and (B) (1) of the Commission’s order 
issued December 28, 1956, provided that within 30 days of the issuance of this 
order Houston Gas submits satisfactory revisions or clarifications to Rate 
Schedules T-1 and T-2 in the form of substitute rate schedules or substitute 
sheets, fully complying with the conditions specified in paragraph (B) (2) 
in the following respects: 

(1) The language of paragraph 38 of the T-1 rate schedule and para- 
graphs 39 and 44 of the T-2 rate schedule shall be clarified to show that 
any change in such rate shall be subject to our determination, and the 
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respective rate schedules shall not be cancellable in the event a rate change 
is permitted to become effective by the Commission. 

(2) Provisions in Rate Schedule T-1, particularly paragraphs 22 and 
37, and Rate Schedule T-2, particularly paragraphs 14, 24 (a), 24 (b) and 
88, which contain automatic rate changes or references to other documents 
shall be eliminated or rephrased and expanded in conformity to the Com- 
mission’s Regulations. 

(E) Coastal’s FPC Gas Tariff, Original Volume No. 1 as submitted January 24, 
1957, with revised sheets submitted February 12 and 13, 1957, is hereby accepted 
for filing as in conformity with paragraph (C) of the Commission’s order issued 
December 28, 1956, provided that within 30 days of the issuance of this order 
Coastal submits revisions to its tariff to comply with the following: 

(1) Original Sheet No. 49 shall be modified to set forth the conditions under 
which rate changes may be made, 

(2) Rate Schedules S—1 and T-—1 shail be revised to provide that after the 
first year of operations demand costs applicable to Rate Schedule S—1 and 
Rate Schedule T—1 shall be in direct proportion to average deliveries under 
the respective schedules during the greatest three-day period of deliveries by 
Coastal to Houston Gas during the preceding 12 months. 

(F) Houston Gas’ service agreements with its Florida resale customers are 
hereby rejected; Houston Gas shall be required to file executed service agree- 
ments with all its resale customers within 60 days of the issuance of this order. 

(G) Coastal’s executed service agreement with Houston Gas submitted in re- 
vised form February 13, 1957, is hereby rejected ; Coastal shall submit a service 
agreement consistent with the Regulations and acceptable to the Commission at 
least 30 days prior to the commencement of service. 

(H) The stay of the Commission’s order issued December 28, 1956, requested 
by Houston Gas in its application for rehearing is hereby denied, except insofar 
as the time for filing tariffs and service agreements has been extended, provided 
that Houston Gas and Coastal shall have 30 days from the date of issuance of this 
order within which to accept the certificates issued by order of December 28, 1956. 

(I) The filings with respect to tariffs, rate schedules and service agreements 
required herein shall in all other respects comply with the Commission’s Regula- 


tions under the Natural Gas Act, and no other changes shall be made in such filings 
except those specified herein without approval of the Commission. 

(J) The appeals filed by the Florida Economic Advisory Council and Green’s 
Fuel, Inc. to the rejection by the Secretary of this Commission of their answers to 
‘the application for rehearing filed by Houston Gas are hereby denied. 

By the Commission. Commissioner Connole concurring in separate statement. 


Joseru H. Gutrine, Secretary. 


IN THE MATTERS OF Houston Texas GAS AND O11 CoRPORATION, COASTAL 
TRANSMISSION CORPORATION 


Docket No. G—9262, Docket No. G—9960 


CONNOLE, COMMISSIONER, concurring: 


I concur in the issuance of this certificate because the present contracts between 
the producers and the Power Companies make reasonably certain that the vol- 
umes proposed for sale to those customers in fact will be taken. As a result of 
these revisions, the contracts and accompanying rate schedules of Applicants will 
have been revised to eliminate the objectionable features, such as cancellation, 
which I protested in my separate statement in Opinion 301. 

But for these revisions in the contracts between producers and Power Compa- 
nies the conditions urged by the majority could never have been negotiated, and 
if negotiated, still would have failed to make the project economically possible 
of completion. 

The revisions which make the project feasible were not suggested nor could 
they have been suggested in Opinion 301, since they were contained in contracts 
beyond our jurisdiction. Knowing this, and knowing that without some such 
fundamental change in the nature of the project, the project was doomed, I was 
unable to agree that certification was possible on the terms proposed by Appli- 
eants or the majority. Events have vindicated that position. 

The renegotiated contracts will provide that, from the commencement of deliv- 
-eries, the prices for gas to Power Companies will “escalate upwards and down- 
wards with each change, of any amount, in the price of Bunker ‘C’ fuel oil” from 
‘base prices of 16.5¢ and 20.5¢ per MOF. ‘The original contract of Florida Power 
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Corporation had provided for a variation in price level in the same manner but, 
from a base price per MCF of 21¢ during the first two years and 22.5¢ thereafter. 
The contract with Florida Power and Light had used a base price of 18.5¢, with- 
out periodic escalation. Thus one of the two basic components of Power Compa- 
nies’ total cost of gas not only is tied to that of competing fuel immediately but, 
in addition, the base price has been reduced by 2¢ per MCF. ‘The significance of 
this revision cannot be overemphasized. 

In addition, producers have agreed that they will absorb one-half of any in- 
creases to be incurred by Power Companies in the remaining component of their 
total gas cost. That component is the transportation charge paid to Applicant 
pipelines. 

Since the relation between total cost of gas to Power Companies, on the one 
hand, and costs of competing fuel, on the other, seems to leave ample cushion to 
absorb one-half of the reasonably foreseeable increases in transportation charges, 
it is now possible for Power Companies to contract for an extended period, 
to agree to the elimination of cancellation clauses and otherwise to conform their 
contracts with the pipeline Applicants to the conditions laid down by the majority. 
Thus the revisions in the Applicants’ contracts were the result of the revisions 
in the producer-Power Companies contracts. Alone, the Applicants’ revisions 
would have been insufficient. 

Since neither this, nor any other regulatory authority would have had the 
jurisdiction to compel the changes which will make the project feasible, I 
eould not vote with the majority at ‘the time it issued its Opinion. Now that 
events beyond the scope of this Commission’s Order and authority have occurred 
to make it feasible however, I find the project, as here amended, is required 
by the public convenience and necessity, 

A word of caution must be introduced, however. For it is still within the 
realm of remote possibility that one-half of any increases in transportation 
costs properly chargeable to Power Companies will increase the total costs of 
gas to those customers above the cost of competing fuels. This chance is so 
slim, however, in view of the expanding market for Applicants’ gas, that the 
countervailing elements of public interest outweigh it. It is a risk which I 
feel is worth taking, in the name of enlightened public regulation. 


Wirtram R. ConnoLe, Commissioner. 


Mr. Kuyxenpatn. You might talk to Senator Smathers about that. 
I doubt if he would be in agreement. 

Senator Bricker. He would have a different opinion from that of 
the Senator from Florida. 

The Cuarrman. Senator Morse-also encloses a letter from Mr. Tot- 
terdale to Congressman Rogers, in which he vigorously protests the 
Federal Power Commission’s abuse of discretion in the same case. 

epee Bricker. Whom does this lawyer represent? Does he 
sa 

The Cuarrman. I haven’t read the whole thing. It is quite lengthy. 
He sent a letter to Armstrong. I guess he is just a private citizen. 
He doesn’t say. 

Here is a newspaper article on the Sun Coast Natural Gas Co. I 
suppose that is the company involved, too. 

Mr. KuYKENDALL. That doesn’t sound familiar to me, Sun Coast. 

The Cuarmrman. “Sun Coast leases Pompano Natural Gas fran- 
chise.” 

Senator Bricker. He might represent some local artificial gas com- 

anies. 
r The Cuarrman. The letter will speak for itself. The Chairman 
will have the right to look at the letter. 

Then I have also received a joint letter from Senators Murray and 
Mansfield opposing confirmation of Mr. Kuykendall. 

And I will ask permission to put in the record letters and telegrams 
forwarded to the committee, with the request that they be included 
in lieu of testimony: 
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A letter dated June 15, 1957, from Beacon Hill Grange No, 389, 
Wenatchee, Wash. 

A telegram dated June 17, 1957, from C. M. Danielson, manager, 
Mason County Public Utility District No. 3, Shelton, Wash. 

A telegram dated June 19, 1957, from Leonard Kenfield, president, 
Montana Farmers Union, Great Falls, Mont. 

A telegram dated June 16, 1957, from Harley Libby, president, 
Oregon Farmers Union, Salem, Oreg. 

A letter dated June 13, 1957, from Oregon State Labor Council 
AFL-CIO, signed by George Brown, political education director, 
Portland, Oreg. 

A letter dated June 19, 1957, from American Federation of Labor 
and Congress of Industrial Organizations, signed by Andrew J. Bie- 
miller, irsctoe! department of legislation, 815 16th Street NW., 
Washington, D.C., opposing the nomination. 

A telegram dated June 19, 1957, from A. Lars Nelson, master, Wash- 
ington State Grange, Spokane, Wash. 

f there is no other testimony to go in the record, we will keep the 
record open. 

I would like to submit for the record that we just. got the pay-out 
as of June 1 of the Bonneville Power Authority, which shows some 
startling figures on repayment. 

For instance, Bonneville Dam—time goes by so fast—is 42 percent 
paid for with interest right now. 

(The above-described documents are as follows :) 


JUNE 21, 1957. 
Hon. WARREN MAGNUSON, 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C. 


Deak Senator: Attached is some material that was sent to me by Mr. Robert 
Totterdale of Delray Beach, Fila. 

Because it deals with an action by the Federal Power Commission, I believe 
it is pertinent to the nomination of Mr. Kuykendall to a new term on the Com- 
mission, and request that it be included in the record of the hearing on the 
nomination. 

With kindest regards, 

Sincerely, 
WAYNE MORSE. 


May 28, 1957. 
Hon. WAYNE Morgsz, 
Senate Office Building, 
Washington, D.C. 


Deak Senator: I have been a longtime admirer of yours as I believe that 
you are one of the people’s watchdogs in the United States Senate. 

The present controversy you are involved in, due to your statement to the 
effect that President Eisenhower is as morally wrong as is Dave Beck, in re- 
spect’ to the fact that he has loaned money to the banks without interest just 
as Mr. Beck borrowed money from the union and forewent the payment of 
interest, confirms my idea that you will not hesitate to tackle anyone or any- 
thing, provided you believe that the people are not getting a good deal. Allow 
me to encourage you to continue conducting yourself in your usual fashion. 

Due to my opinion of you, I am writing this letter requesting your assistance 
in obtaining a congressional probe into the actions of the Federal Power Com- 
mission in granting a certificate of necessity to the Houston Texas Gas & Oil 
Corp. permitting them to build a natural gas pipeline into and for the purposes 
of serving the State of Florida. 

May I call your attention to the fact that, in my opinion, the Federal Power 
Commission exceeded their discretionary powers in granting this certificate 
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and was in direct opposition to the intent of the Natural Gas Act because of the 
fact, among other things, that statement which appears on page 27 of opinion 
301 of the Federal Power Commission dated December 28, 1956, wherein it is 
set out that the presidents of the three contracting companies which are to 
build this pipeline are also officials of the Houston Texas Gas & Oil Corp. 

In addition, two of these companies own large blocks of stock in the said Hous- 
ton Texas Gas & Oil Corp. Also there is an interlocking directorate between 
the engineering company which is to supervise the construction and operation 
of the pipeline and Blyth & Co., the firm which is to market the securities of 
the said Houston Texas Gas & Oil Corp. 

One further fact which does not appear in the opinion is that the Houston 
Texas Gas & Oil Corp. has organized a wholly owned subsidiary which is to 
be called the Houston Corp. and will be the resale distribution company in 
the cities of Miami, Daytona Beach, Jacksonville, Orlando, Ocala, Tampa, and 
St. Petersburg; said company having the same administrative heads as the 
Houston Texas Gas & Oil Corp. It is my opinion that the granting of this 
certificate is a dangerous precedent on the part of the Federal Power Commission 
to allow the above events to occur, as this is a situation which is fraught with 
the possibilities of manipulation and could be used by certain unscrupulous per- 
sons to achieve personal gain at the expense of the consuming public, as well 
as the investors in the securities of the Houston Texas Gas & Oil Corp. 

It is my understanding that it was the intent of Congress in setting up the 
Federal Power Commission that they were to be the public’s watchdog so as to 
insure us that we would not revert to the days of Samuel Insull and the abuses 
for which he was responsible against the consuming and investing public of the 
United States. If this last statement be true, I cannot believe that the Federal 
Power Commission was properly doing its job of being the watchdog. 

Whatever may be said by the Federal Power Commission in justification of its 
actions in the above-stated event, there is one more objection which I have which 
I believe deserves looking into far more than any other issue in this case. I 
invite you to verify that the resale distributing companies and their customers, 
by mandate of the Federal Power Commission, are required to subsidize the 
boiler fuel costs of the Florida Power Corp. and the Florida Power & Light Co. 
These two utility firms are to take 150 million cubic feet a day of the pipeline’s 
planned 275 million cubic feet per day capacity. This is approximately three- 
fifths of the line’s capacity. However, the Federal Power Commission, in its 
opinion 301, allowed the Houston Texas Gas & Oil Corp. to set a transportation 
cost to the two utilities of 1114 to 15% cents per 1,000 cubic feet of gas, whereas 
equivalent costs to resale distributing companies would be from 37 to 42 cents per 
1,000 cubic feet of gas. I contend that were the two utility companies to pay 
their just pro rata share, then the price of gas to the resale distributing utilities 
would be lowered considerably. 

May I call your attention to section 717C, subparagraph (b) of the Natural 
Gas Act, which states: “No natural-gas company shall, with respect to any 
transportation or sale of natural gas subject to the jurisdiction of the Commis- 
sion, (1) make or grant any undue preference or advantage to any person or 
subject any person to any undue prejudice or disadvantage, or (2) maintain any 
unreasonable difference in rates, charges, service, facilities, or in other respect, 
either as between localities or as between classes of service.” 

The legal hook which the Federal Power Commission hung their hat on in 
order to get around this particular provision, was to allow the Florida Power 
Co. and the Florida Power & Light Co. to buy their gas from the Sun Oil Co. 
and the Pure Oil Co. in Texas; then to make its own private arrangement. with 
the Houston Texas Gas & Oil Corp. for transportation of said gas bought in Texas 
to the State of Florida, to be used as boiler fuel. It was the contention of the 
Commission that this arrangement divested them of jurisdiction in that inter- 
state commerce was no longer affected. 

You, as the former dean of a law school, must certainly by this time be getting 
quite a laugh out of this legal hocus-pocus. 

Another justification of the Federal Power Commission for their decision was 
“enlightened public legislation.” No matter what label they care to slap on it, 
it all boils down to the same thing; i. e., a publie regulatory body, set up by 
the Congress of the United States to safeguard and look after the interests of the 
consuming public, is being made a party to the circumvention of the very act 
which they were set up to administer. 
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Senator, the people of the great State of Florida are in dire need of a voice 
that can be heard in protesting the action of the Federal Power Commission, 
and for that reason I implore you to investigate this situation and to speak for 
us, so that we may be heard. 

I realize, of course, that I should be calling upon our own representatives in 
the State of Florida. This I have done; however, I believe that you, too, should 
be apprised of this situation. 

Enclosed please find tearsheet from the Miami Herald, dated May 25, 1957, 
which identifies the need for a congressional probe of this decision. In addition, 
please find copy of letter dated May 20, 1957, sent to the Honorable Paul G. Rogers, 
Congressman from the State of Florida, which will, upon your reading same, 
bring to light certain other facts in regard to this decision. Along with these 
enclosures, I enclose a letter sent to J. Sinclair Armstrong, Chairman of the 
Securities and Exchange Commission which may be of interest to you. 

Thanking you very much for your kind consideration, I remain 

Sincerely yours, 
RosertT L. TOTTERDALE, 
Attorney at Law. 


May 20, 1957. 
Hon. Pau G. Rogers, 
House Office Building, Washington, D. C. 

Dear Pau: Thank you very much for listening to me on the telephone this 
afternoon, and enclosed please find tearsheet from the Broward County edition 
of the Miami Herald, which is self-explanatory. 

Please be advised that Sun Coast Natural Gas Co., along with myself, and Mr. 
Raphael Roberts of Pompano Beach, do hereby request that there be a congres- 
sional probe of the granting by the Federal Power Commission of a certificate of 
necessity to the Houston Texas Gas & Oil Corp. for the purpose of bringing 
natural gas to the State of Florida, for the following reasons: 

(1) That the Federal Power Commission abused its discretion to such an 
extent as to compromise unreasonably in order to justify Houston Texas Gas & Oil 
Corp. building this pipeline. 

(2) That the granting of this certificate is opposed to the public interest 
and to the interest of the prospective investors in the Houston Texas Gas & 
Oil Corp., for the reasons that are set out on page 27, opinion 301, of the Federal 
Power Commission, wherein it is stated that the presidents of the three construc- 
tion companies which are to build the pipeline are officials of the Houston Texas 
Gas & Oil Corp., and that two of these companies own blocks of stock in the 
Houston Co. Furthermore, a member of the firm of engineers which will super- 
vise the construction and operation of the pipeline is also a vice president and 
director of the Houston Gas Co. In addition, the record shows that a former 
director of Houston Gas was also, prior to his resignation from the manage- 
ment of Houston Gas, a director and member of the executive committee of 
Blyth & Co., which also owns stock in Houston Gas and will market Houston 
Gas securities. Nonetheless, the Commission in its opinion completely ignored 
these findings and granted the certificate of necessity. 

This close alliance between the various organizations involved is a danger- 
ous setup and is fraught with the possibilities of manipulation, which would be 
against public interest and would render investment in the Houston Texas Gas 
& Oil Corp. a risky venture. 

(3) The committee should further investigate the following questions: 

(a) If the executive officers and administrative heads of the Houston 
Texas Gas & Oil Corp. will be the same for the Houston Corp. (the proposed 
resale distributing utility), is it possible for the pipeline company and the dis- 
tributing utility to so juggle their figures that no one can determine whether 
the pipeline is firmed up or not, thereby rendering this venture not feasible 
economicallly, so as to be a danger to the investing public of the United States 
of America? 

(6) Since a large portion of the gas which the Houston Texas Gas & Oil Pipe- 
line Corp. will sell in the State of Florida will be sold to the Houston Corp. (which 
will have the same administrative heads as the Houston Texas Gas & Oil Pipe- 
line Corp.), said Houston Corp. would be the distributing company for gas in 
the cities of Miami, Jacksonville, Tampa, St. Petersburg, Orlando, Ocala, and 
several other cities in the State of Florida, how good are the contractual rela- 
tions between the pipeline company and the said distributing company so as to 
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‘assure the investing public buying stock in the Houston Texas Gas & Oil Pipe- 
line Corp. that the full capacity of the line will be paid for, as represented to 
the Federal Power Commission, whether it is used by the distributing companies 
or not? 

(c) What penalty would be exacted by the pipeline company from their 
wholly owned distributing company; i. e., the Houston Corp., in case of a default 
‘of the service agreement by the distributing company ? 

(d@) Does this arrangement between the pipeline company and its resale dis- 
tributing company present a large area for selfish manipulation that could con- 
ceivably leave the investors of the pipeline company’s securities in a bad way? 

Paul, this is a great opportunity for you and me to join hands and go forward 
and perform a service to the people of the State of Florida in blocking the 
Houston Texas Gas & Oil Corp. from exercising the abuses as above set out. 

I am definitely in favor of natural gas; however, if we are to have natural 
gas, the public is entitled to the protection as intended by the Natural Gas Act, 
and a Federal agency set up to prevent abuses on the public should not be made 
a party to the circumvention of the intent of the Natural Gas Act as it was 
enacted by the great leaders of our Democratic Party. You and I are too 
young to remember the days of Samuel Insull and his utility empire and the 
abuses which he worked on the investing public of the United States. The 
Democratic Party, upon taking office in 1933, enacted acts which put a stop 
to those abuses. This decision of the Federal Power Commission is, in my 
opinion, a vehicle whereby we may revert to the days of Samuel Insull. 

Thanking you very much for your kind consideration, I remain, 

Sincerely yours, 
Rosert LL. TorrerpDArr, 
Attorney at Law. 


May 21, 1957. 
Mr. J. SrncLAIR ARMSTRONG, 
Chairman, Securities and Hx hange Commission, 
Washington, D.C. 

Dear Sir: In all probability, you will be called upon by Blyth & Co., of New 
York, for your approval of the sale of securities for the Houston Texas Gas 
& Oil Corp., and also the Houston Corp., a distributing resale gas utility in the 
State of Florida. 

In the Federal Power Commission’s opinion No. 301, docket G-—9262, under 
the date of December 28, 1956, they saw fit to call attention to the provisions 
of section 12 of the Natural Gas Act, which gave them every reason for denying 
the certificate of necessity granted to the Houston Texas Gas & Oil Corp. for 
the purpose of building a pipeline from the east bank of the Mississippi River 
into the State of Florida, and to service said State down to the vicinity of the 
city of Cutler, south of Miami. 

I quote verbatim below from page 27, paragraph Nos, 2 and 3, of the above- 
mentioned opinion No. 301: 

“Finally, it appears that the labor necessary for construction of the facilities 
of Houston Gas will be furnished by these construction companies, the president 
of each of which is an official and director of Houston Gas, and that two of 
these construction companies own blocks of Houston Gas stock. Furthermore, 
a member of the firm of engineers which will supervise the construction and 
operation of the pipeline is also a vice president and director of Houston Gas. 
While, as we have already stated, the cost of the proposed facilities appears to be 
reasonable, in view of this fact, this cost will be carefully scrutinized in any 
future proceeding dealing with accounting or rates of Houston Gas. In addi- 
tion, the record shows that a former director of Houston Gas was also, prior 
to his resignation from the management of Houston Gas, a director and member 
of the executive committee of Blyth & Co., which also owns stock in Houston 
Gas and will market Houston Gas securities. In this connection we call atten- 
tion to the provisions of section 12 of the Natural Gas Act, which provides, in 
part, that: 

“Tt shall be unlawful for any officer or director of any natural-gas company 
to receive for his own benefit, directly or indirectly, any money or thing of value 
in respect to the negotiation, hypothecation, or sale by such natural-gas com- 
pany of any security issued, or to be issued, by such natural-gas company, or to 
share in any of the proceeds thereof, * * *’” 
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It is my opinion and understanding that under the Securities and Exchange 
Act of 1933, as amended by act of Congress in 1937, it is the obligation of the 
sponsor of a securities issue to disclose fully all the pertinent facts connected 
with the sale of securities. 

Therefore, I believe that this information should appear verbatim in the 
prospectus, and further, it should be pointed out to the prospective purchaser 
of securities that this interlocking directorate between the pipeline company, 
the operating utility, the engineering firm, the three construction companies, 
and the executive member of Blyth & Co. (the securities broker) offers a tre- 
mendous opportunity for manipulation that could not necessarily be beneficial 
to the investor in the securities of the Houston Texas Gas & Oil Corp. 

I would like to emphasize that it is my considered opinion that this issue of 
securities is one that is fraught with danger to the investing public, and that 
therefore, the investing public should be aware of the above existing situation. 

A copy of this letter is being mailed to various Members of Congress in both 
Houses, but in order to be sure that this letter has reached you, I would appre- 
ciate your acknowledgment. 

Also please find enclosed a copy of a letter sent to Congressman Paul Rogers, 
of Florida, wherein we requested a congressional probe of this situation. 

Thanking you very much for your kind consideration, I remain, 

Sincerely yours, 
Rosert L. ToOTTeRDALE, 
Attorney at Law. 


[From the Miami (Fla.) Herald, May 25, 1957) 
Firm WILL DEMAND Prose—Suwn Coast Loses PoMpaNo NATURAL GAs FRANCHISE 


PoMPANO BeacH.—The Sun Coast Natural Gas Co. lost its natural gas franehise 
here Friday but its president, Ray Roberts, said he will increase his demands 
for a congressional probe into the planned distribution system for Florida. 

The city commission refused Roberts a further 21-month extension of his 
90-day option, which expires Saturday. It commended him for his diligent efforts 
to obtain gas and returned his $5,000 performance bond. 

The city indicated it will work jointly with other municipalities to obtain a gas 
supply. 

Roberts claims he has been “strong-armed” out of a supply of gas by the Hous- 
ton, Tex., Gas & Oil Corp., which plans to build the pipeline. 

Roberts’ attorney, Robert Totterdale of Delray Beach, wrote to United States 
Representative Paul Rogers on May 20 asking for a congressional probe of the 
granting by the Federal Power Commission of a certificate of necessity to the 
pipeline company. 

He claimed that the FPC “abused its discretion to such an extent as to eom- 
promise unreasonably in order to justify Houston, Tex., Gas & Oil Corp. building 
his pipeline.” 

Letters along similar lines were sent to J. Sinclair Armstrong, Chairman, of 
the Securities and Exchange Commission, Senator Paul Douglas, of Illinois, 
Attorney General Herbert Brownell, Gov. LeRoy Collins, and Senators George 
Smathers and Spessard Holland, 

Roberts revealed he had fired another gun Thursday in a letter to United States 
Representative Morgan Moulder, chairman of the newly formed Special Sub- 
committee on Legislative Oversight. This unit is armed with a $250,000 bankroll 
to undertake a broad and sweeping investigation of 16 Federal regulatory agen- 
cies including the FPC. 

Roberts again alleged a complete lapse of responsibility on the part of the FPC. 

He invited Moulder to verify that the resale distributing companies and their 
customers by mandate of the FPC are required to subsidize the boiler fuel costs 
of the Florida Power Co., and the Florida Power & Light Co. 

(The two utility firms are to take 150 million cubic feet a day of the pipeline’s 
planned 275 million cubie feet capacity.) 

Roberts claimed that the proposed transportation costs to the 2 utilities are 
from 1114 to 1514 cents per 1,000 cubic feet of gas, whereas equivalent costs to 
resale customers would be from 37 to 42 cents. 

He wrote Moulder that the certificate granted to the pipeline company last 
December 28 should have been denied on grounds contained in two paragraphs of 
the FPC opinion alone. There were plenty of other reasons, Roberts added. 
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The paragraphs referred to state that officials or former officials of Houston 
are associated with the construction, operation, and stock-selling firms involved 
in the project, and infer that this is a violation of FPC regulations. 

The certificate was granted in December by a 3 to 2 vote of the FPC, members 
William R. Connole and Arthur Kline dissenting. In April, the amended agree- 
ments were passed unanimously. 

. Roberts contends, however, that the changes made in the interval in no way 
remove the grounds for his protests. 


Hon. WARREN MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 


, Dear Mr. CHAIRMAN: Because two issues involved in the confirmation of 
Jerome Kuykendall to a new term on the Federal Power Commission have not 
been sharply raised in your hearings, we submit this joint letter. 


1. TAX WINDFALLS ALLOWED TO THE UTILITIES 


Considerable reference has been made by witnesses to the treatment for in- 
come tax purposes by the Commission of the certificates of defense necessity 
issued by the Office of Defense Mobilization. 

Even more flagrant of congressional intent, an much more damaging to the 
interests of consumers, has been the decision of the Commission, joined in by 
Kuykendall, which permits the utilities to charge consumers phantom taxes and 
reap windfalls under section 167 of the Internal Revenue Code. 

Section 167 of the Internal Revenue Code provides that all taxpayers are 
entitled to either the straight-line method of depreciating properties, the declin- 
ing-balance method, or the sum of the years-digits methods. Alternative methods 
which will yield results not exceeding the declining balance method also are 
permitted. The new methods of depreciation permit the taxpayer to claim 
larger depreciation deductions in the early years of the life of his investment, 
and lesser depreciation deductions in the later years than would have been 
permitted under the traditional straight-line method. 

In the Amere case, docket No. G—6358, Mr. Kuykendall and fellow members 
of the Federal Power Commission authorized a tax manipulation under this 
section obviously never intended by Congress, and potentially far larger than 
the enormous windfalls under the defense accelerated amortization program for 
utilities. 

Under the Amere decision the Commission allows the utilities to set their 
rates to consumers on a straight-line depreciation basis. Then, when the 
company calculates its income tax, it is allowed to take depreciation on the 
most liberalized basis under section 167, greatly reducing the amount of taxes 
paid and allowing the utility owners to pocket the savings as deferred taxes. 

This procedure is contrary to every principle of regulation ever propounded. 
The utility is entitled to recover from the rate payers only the taxes it pays, 
not additional “phantom taxes” which it does not pay. 

But this is not all. Mr. Kuykendall and the Commission compound the un- 
fairness to the rate payers by permitting the allegedly “regulated” utility to 
invest the “deferred taxes,” add the investment to the rate base and charge 
their customers 6 percent interest on the money although it owes no bondholder 
interest and no stockholder dividends on the funds. 

Some defense has been offered for treating emergency certificates of defense 
necessity issued by the Office of Defense Mobilization in this way on the grounds 
that Congress intended that the stockholders should get windfall profits from 
charging ratepayers interest on the “deferred taxes’ they have paid the utility. 
We do not believe Congress had such an intention. But no defense can be 
offered for treating the tax reduction permitted by liberalized depreciation under 
section 167 in this matter. There is no “deferral of taxes.” The regulated 
companies getting this windfall will never pay any of this money to the Gov- 
ernment. It is a permanent subsidy which Kuykendall and the Commission 
are forcing the ratepayers to give the company, over and above a fair return 
on its investment. 

Commissioner William Connole, dissenting from the Commission’s decision 
in the Amere case, has told the American people what this really means: 

“The provisions of section 167 of the Internal Revenue Code result in a reduc- 
tion in income-tax liability for all eligible taxpayers electing one of the optional 
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‘methods of depreciation provided in that section, There is no deferral of tax 
liability requirng or justifying the creation of a reserve to be charged at some 
future date. Regardless what effect might result from a consideration of in- 
dividual units of property or even of individual years’ additions to plant standing 
apart from the continuing history of a utility enterprise, the record herein is 
clear that only if the dollars of plant replacements are less than the dollars of 
plant retirements during an extended period will Federal income-tax liability 
-ever exceed the amount currently charged that tax account during the period 
and result in a net reduction in the ‘deferred taxes reserve.’ ” 

Liberalized depreciation under section 167 is an entirely different problem 
from the treatment under section 168 of the defense certificates. Nevertheless, 
the Commission has insisted on treating them the same, and on using the lan- 
guage of the circuit court in the Detroit case, applying to defense certificates, 
to justify their ruling that liberalized depreciation for all plant for all utilities 
was congressional policy. Again Commissioner Connole has summed this up 
in the public interest : 

“Nowhere in the language of the section, nor in its legislative history, appears 
any congressional intent to authorize, require, or justify utility enterprises 
setting up permanent customer-contributed reserves. It is here that is found 
my next point of departure from the position of the majority. I find no con- 
gressional intent that this Commission should take the action found necessary 
and reasonable in the public interest by the majority. In point of fact I find 
a directly opposite intention contained in the Federal Power Act, the Natural 
Gas Act, the Federal Constitution, and recognized common-law principles of 
regulatory law.” 

To make this entire affair even worse, we now have evidence that some com- 
panies, notably the Washington Water Power Co., of Spokane, Wash., among 
others, are treating their windfall profits from “liberalized depreciation” and 
“accelerated amortization” as moneys available for investment which thereby 
release depreciation accounts for return to stockholders. Thus, as much as 85 
percent of the Washington Water Power Co.’s annual return to its stockholders 
for the past several years has been reported by the company as “returns of 
capital,” not dividends on stock at all, and thus not subject to Federal personal 
income taxes. 

On May 16 the undersigned joined in sponsoring S. 2113 to amend the Federal 
‘Power Act to end this “phantom tax” racket. We respectfully urge the Com- 
mittee on Interstate and Foreign Commerce to investigate fully the entire treat- 
ment of Federal income-tax allowances to regulated utilities by Mr. Kuykendall 
and his associates, not only as they reflect Kuykendall’s fitness or unfitness for 
office, but also with a view to early ending the “phantom tax” racket. 


2. IMPLICATIONS OF CONFIRMATION OF KUYKENDALL IN RELATION TO THE DIGNITY 
OF THE CONGRESS 


In November 1954 Mr. Kuykendall appeared before the Joint Committee on 
Atomic Energy and testified before that group, representing both Houses of 
the Congress, that the Federal Power Commission’s Counsel had not reviewed 
the notorious Dixon-Yates contract when it was being developed in the executive 
departments; that it had not been referred to them. 

Not until July 1955 was it revealed that in reality, 2 assistant counsel generals 
in the FPC Bureau of Law had studied the proposed contract and sharply criti- 
cized it. Both had prepared written commentaries after review. 

On July 28, 1955, when asked by a Subcommittee of the Select Committee on 
Small Business of the House of Representatives about the status of the Idaho 
Power Co. license applications, involving the Hells Canyon Dam site, Mr. 
Kuykendall apparently misrepresented the facts. He told the committee it 
would be improper for him to comment on a matter “before the Commission 
for decision.” 

The fact was that the Commission had decided the matter the day before, but 
Mr. Kuykendall was engaged in concealing that fact until after Congress had 
adjourned. The decision, dated July 27, 1955, was released August 4, 1955, all 
too obviously to avoid possible review in Congress of the Commission’s action 
in disregarding the request of a number of Senators to withhold action until 
Congress could consider the situation. 

A man who has attempted to conceal facts from and mislead the Congress 
should be rejected, thereby serving notice that such conduct will not be tolerated. 
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The confirmation of Jerome Kuykendall to another term on the Federal Power 
Commission, after his shocking concealment of facts from congressional com- 
mittees will be an invitation to others to come and do likewise, and be degrading 
to the dignity of the Congress. 


Respectfully, 
James E. Murray, 


United States Senator. 
MIKE MANSFIELD, 
United States Senator. 


Beacon Hitt Grance No. 389, 
Wenatchee, Wash., June 15, 1957. 
Hon. WarREN G. MAGNUSON, 
United States Senate, Washington, D. O., Greetings: 

The Beacon Hill Grange No. 389 in regular session assembled this 14th day 
of June 1957, wishes to vigorously protest the nomination of Jerome Kuykendall 
as Federal Power Commissioner. Mr. Kuykendahl’s past record and actions 
indicate that he is not supporting the interests of the general public, but rather 
is favoring the private utilities. We earnestly urge your support in defeating 
his reappointment as a member of the Federal Power Commission. 

In appreciation of your past favors and cooperation, we are 


Sincerely yours, 
Beacon HILL GRANGE No. 389, 


Tep M. ZAcHER, Master. 
Atice Morris, Secretary. 


Warren G. MAGNUSON, 
Senate Office Building, Washington, D. C.: 
Board of directors of this PUD in regular session today went on record op- 


posing the appointment of Mr. Kuykendall to FPC. 
C. M. DANIELSON, 


Manager, Mason County PUD No. 31, Shelton, Wash. 


GREAT Farts, Mont. 
Senator WarREN G. MAGNUSON, 
Senate Office Building, Washington, D. 0.: 

On behalf of nearly 16,000 farm families who are members of Montana Farm- 
ers Union, I strongly recommend that reappointment of Federal Power Com- 
mission Chairman Jerome K. Kuykendall be not, repeat not, confirmed. 

Our members annually adopt their policy and program by democratic con- 
vention procedure. Resolution adopted in October 1956 reads in part: 

“We deplore the ‘partnership’ giveaway of power concessions at public dams. 
And we especially condemn the giveaway of great dam sites for petty private 
exploitation, at the sacrifice of tremendous benefits in flood control, irrigation, 
power generation, industrial growth, and recreation. 

“We condemn the Eisenhower administration for its role in the greatest of all 
such giveaways—that of Hells Canyon * * *” 

It follows from this resolution that our membership is opposed to reappoint- 
ment of a man who has been identified with the Hells Canyon giveaway to any 
office of public trust, particularly the chairmanship of the vital Federal Power 
Commission. 

It is the historic duty of the Federal Power Commission to protect the public 
interest, not the private interests of Idaho Power Co., the Dixon-Yates combine 
and the producers of natural gas. The role of Jerome Kuykendall in the Hells 
Canyon case and the Dixon-Yates scandal, and his position favoring abandon- 
ment of gas rate regulation are contrary to the public interest. Mr. Kuykendall 
has forfeited the confidence of the people, and it is inconceivable that he should 
enjoy the confidence of the people’s representative’s in the United States Senate. 

LEONARD KENFIELD, 
President, Montana Farmers Union. 
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ALBANY, OREG., June 15, 1957. 
Senator WARREN G. MAGNUSON, 
Chairman, Senate Interstate and Foreign Affairs Committee, 
Senate Office Building: 


We desire to earnestly protest the reappointment of Jerome Kuykendall as 
Chairman, Federal Power Commission. We do not believe his past or present 
record indicates that his decisions would be made in the best public interest. 
We do urge that you will hold firm against this reappointment. 

HARLEY Lipsy, 
President, Oregon Farmers Union, Salem, Oreg. 


Orncon Strate Lazor Councit, AFL-CIO, 
Portland, Oreg., June 18, 1957. 
Hon. WARREN G. MAGNUSON, 
Senate Office Building, Washington, D. C. 


My Dear SENATOR MaGNusON: On behalf of the Oregon State Labor Council, 
AFL-CIO, I wish to express our opposition to the reappointment of Jerome K. 
Kuykendall to the chairmanship of the Federal Power Commission. 

Mr. Kuykendall’s policies have been very detrimental to the development 
of an intelligent, long-range power policy for the Northwest, and his actions 
have been especially detrimental to the economic interest of Oregon. In the 
several years that he has been Chairman of the FPC he has demonstrated 
his prejudice against comprehensive development as he has his bias toward 
private utilities and their concept of power development. 

We respectfully request, therefore, that he not be reappointed to this position. 

Respectfully, 
GerorGE Brown, 
Political Education Director. 


JUNE 19, 1957. 
Hon. WARREN MAGNUSON, 
Senate Office Building, Washington, D. C. 


Dear SENATOR: On behalf of the American Federation of Labor and Congress 
of Industrial Organizations, I wish to inform you that our organization is firmly 
opposed to the confirmation of Jerome K. Kuykendall as Chairman of the 
Federal Power Commission. 

Our position is a result, primarily, of five actions which Mr. Kuykendall 
has taken or concurred in during his tenure in office. They are: 

1. The apparently false statement which he made while appearing as a witness 
before the Joint Committee on Atomic Energy investigating the Dixon-Yates 
contract in November 1954. On that occasion Mr. Kuykendall denied that FPC 
attorneys had passed on the contract. This was proved false, as revealed 
in a hearing before the House Select Committee on Small Business on July 
28, 1955. The Congress clearly cannot function properly if officers of quasi- 
judicial agencies misrepresent to the Congress facts relating to their stewardship. 

2. Certain misrepresentations made by Mr. Kuykendall in letters dated March 
4 and 6, 1957, addressed to Representative Al Ullman, of Oregon, relating to 
the inadequacy of the diversion tunnel constructed at the site of the Brownlee 
Dam on the Snake River. 

8. The action of Mr. Kuykendall, revealed in hearings before the House 
Committee on Interstate and Foreign Commerce, in secretly securing the 
assistance of representatives of the natural-gas industry, to the exclusion of 
representatives of public and consumer interests, in the drafting of natural-gas 
legislation to be proposed by the administration. 

4. The failure of the Federal Power Commission to exert effective regulation 
of independent producers of natural gas as required by law. 

5. The action of the Federal Power Commission in permitting regulated 
utilities to collect and retain tax money from customers for taxes which may 
never be paid, through the device of permitting them to calculate taxes on a 
straight-line basis for ratemaking purposes while actual payment is on an 
accelerated depreciation basis. 
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We believe that these facts indicate that Mr. Kuykendall views the Congress, 
congressional legislative intent, and the Congress’ need for truthful information 
with a contempt unacceptable in a Federal official We therefore urge that 
your committee recommend against the confirmation of Mr. Kuykendall. 

I request that this letter be included in the record. 

Sincerely yours, 
ANDREW J, BIEMILLER, 
Director, Department of Legislation. 


SPOKANE, WASH. 
Senator WARREN G. MAGNUSON, 


Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington, D. (0.: 


State grange delegates meeting Spokane today passed resolution requesting 
full examination qualifications Jerome K. Kuykendall, FPC Chairman, based on 
past action. Resolution requests investigation determine whether FPC by 
recent action protecting public interest in regulation private monopoly utilities. 
Seven instances are cited past Kuykendall or Commission action raising question 
of integrity or public-interest betrayal. Resolution calls for denial Kuykendall 
confirmation if Senate hearings bears charges out. Full resolution being for- 
warded for committee consideration. Urge full effort in hearing to protect the 
consumer and public interest. 

A. Lars NELSON, 
Master, Washington State Grange. 


Mr. Kuyxenpatu. There is one matter I neglected to cover—it was 
mentioned this morning by Mr. Marr—and that was about the Com- 
mission’s recommendation for first option to renew a license by a pres- 
ent license holder. 


Our annual report gives the legislative recommendation on that. 


Maybe it would be shorter to just put in the record this part of our 
annual report. 


The Cuarrman. You may do that. Your legislative reecommenda- 
tions ought to be in the record, anyway, the conclusions. 

Mr. KuyKenpati. Put them all in? 

The Carman. Yes. 

(The document above described is as follows :) 


LEGISLATIVE RECOMMENDATIONS 


The Commission has recommended to the committees of Congress and the 
Bureau of the Budget that both the Federal Power Act and the Natural Gas 
Act be amended in various specific respects and renews these recommendations 
at this time. Some of the proposed amendments to the Natural Gas Act are 
intended to be applicable only to interstate pipeline companies and not to inde- 
pendent producers of natural gas. 

Natural Gas Act—amended as to security issue regulation—That section 12 
of the Natural Gas Act be amended so as to give the Commission jurisdiction 
with respect to the approval of security issues of natural-gas companies.” 

Natural Gas Act—emergency interconnections.—That a new subsection be 
added to section 7 of the Natural Gas Act giving authority to the Commission, 
similar to that conferred by section 202 of the Federal Power Act, to require 
natural-gas companies to interconnect their facilities with others engaged in 
the sale and distribution of natural gas and to sell or exchange gas with such 
persons, together with authority to prescribe the terms, arrangements, and 
conditions for such interconnections and the compensation payable therefor.” 

Natural Gas Act—voluntary interconnections.—That a new subsection be 
added to section 7 of the Natural Gas Act permitting voluntary interconnections 
of natural-gas facilities and their maintenance on a permanent basis for emer- 


%* See sec. 3 of S. 1880, 84th Cong. See also 8. 2746 and H. R. 5306 in the 81st Cong., 
discussed in sec. XI of the Commission’s Thirtieth Annual Report (1950), p. 133. 

2 See sec. 2 (e) of S. 1880, 84th Cong., more particularly the first paragraph of the new 
subsec. (j) there set out. 
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gency use upon authorization by the Commission, and, under such circumstances, 
conferring a jurisdictional exemption.” Such a provision is now contained in 
section 202 (d) of the Federal Power Act. 

Natural Gas Act—comprehensive investigatory authority—That section 14 
(a) of the Natural Gas Act be amended so as to give to the Commission broad 
investigatory powers with respect to the gas industry similar to those now con- 
ferred on it with respect to the electric industry by section 311 of the Federal 
Power Act.” 

Natural Gas Act—additional authority as to the importation and exportation 
of natural gas.—That sections 1 (b) and 2 of the Natural Gas Act be amended so 
as to include foreign commerce within the coverage of the act and define persons 
engaged in the importation and exportation of natural gas as “natural-gas com- 
panies” so far as their operations in the United States are concerned.” 

Natural Gas Act—sales for resale for industrial use only—That section 4 (e) 
of the Natural Gas Act be amended so that the Commission will have full au- 
thority to suspend rate schedules covering sales of natural gas for resale for in- 
dustrial use only. This would require the deletion of the proviso now contained 
in that section.” 

Natural Gas Act—amendments to section 5 (a).—That section 5 (a) of the 
Natural Gas Act be amended to provide express authorization for the Commis- 
sion (1) to increase rates where necessary to correct undue discrimination ; and 
(2) to allocate gas among customers of a natural-gas company in periods of 
shortage.” 

Natural Gas Act—various amendments to section 7 (c).—That section 7 (c) 
of the Natural Gas Act be amended (1) to eliminate the mandatory hearing re- 
quirement, substituting in lieu thereof a requirement for due notice and oppor- 
tunity for hearing; (2) to provide specifically for control by the Commission of 
the allocation of natural gas when required for national defense or to safeguard 
the available supply in emergency situations; (3) to require by express language 
a certificate when the person merely constructing the facilities will not become a 
natural-gas company, as, for instance, the certification of interstate facilities 
for lease or sale to another as operator; and (4) to enlarge the Commission’s 
authority to grant temporary certificates of public convenience and necessity in 
any emergency situation where no objection to issuance has been filed after due 
notice has been given.” 

Natural Gas Act—abandonment of service ——That section 7 (b) of the Natural 
Gas Act be amended (1) to eliminate the mandatory requirements for hearing, 
substituting in lieu thereof a requirement for due notice and opportunity for 
hearing; and (2) to make it clear that the section applies to service and to cur- 
tailment as well as abandonment of service.” 

Natural Gas Act—alienation of gas reserves.—That section 7 (b) of the Natu- 
ral Gas Act be amended to require Commission approval for the transfer by a 
natural-gas pipeline company of natural-gas reserves where such reserves have 
constituted part of the bases for issuance of certificates of public convenience 
and necessity.™ 

Natural Gas Act—amendments to section 7 (f).—That section 7 (f) of the 
Natural Gas Act be amended (1) to eliminate the service-area provision; and 
(2) to provide for the enlargement of existing facilities to serve present custom- 
ers under such rules and conditions as the Commission may prescribe.™ 

Natural Gas Act—safety regulations.—That section 7 of the Natural Gas Act 
be amended so as to authorize the Commission to prescribe safety regulations 
with respect to the operation of interstate natural-gas pipelines.® 


26 See sec. 2 (e) of S. 1880, 84th Cong., more particularly the second paragraph of the 
new subsec. (j) there set out. 

27 See os 4 of = 1880, 84th Cong. 

% See s ) and (b) of sec. 1 of S. 1880, and sec. 1 of H. R. 6645, 84th Cong, th 
Harris bill wete veto no the President. See also H. R. 4948 Stages gers) and related bills in 
the 84th Cong. discussed in the Commission’s Thirty-fifth Annu in (1955), P., 178. 

2 See sec. 1 (c) of S. 1880, 84th Cong. In the 83d Cong., H. 7624 and 8. 2971 
preqenes this recommendation. See the Commission’s Thirty-fourth aan Report (1954), 
p 

® See sec. 1 (d) of S. 1880, 84th Cong. 

“s 3 Sec. 2 (b) and (c) of S. 1880, 84th Cong., is designed to carry out these recommenda- 
ons, 

® Sec. 2 (a) of S. 1880, 84th Cong., would enact these proposals and that in item 10, infra. 

%3 See footnote 9, supra 

* See sec. 2 §a) of > 1880, 84th Cong. 

% Both sec. 2 (e) of 1880 and He 433 would enact this recommendation. See the 
Commission’s Thirtieth basen Report (1950) p. 152, concerning bills in earlier Congresses. 
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Natural Gas Act—Regulation of independent producers——That the pertinent 
sections of the Natural Gas Act be amended to provide for (1) elimination of 
any requirement for certificates of public convenience and necessity for producers 
of natural gas; (2) a standard for pricing or evaluating natural gas as a com- 
modity which would not require use of a rate base or traditional utility rate- 
making principles, but which would enable the Commission to weigh the interests 
of the consumer in low prices with the necessity of providing assurance of future 
gas supplies; (3) elimination of any mandatory requirement for determining and 
considering costs of or revenues from other products sometimes obtained in con- 
junction with the preduction of natural gas including oil and liquid hydrocarbons ; 
(4) the same treatment of independent producers and pipeline producers with 
respect to pricing or evaluating natural gas; (5) elimination of clauses in inde- 
pendent producers’ contracts of sale to interstate gas transmission companies 
which contain provisions for a change of price to the purchaser by reason of (a) 
changes in the price received by the purchaser or resale, or (b) the payment or 
offer of payment of different prices by the purchaser or other purchasers to the 
seller to other sellers.” 

Rate changes under Natural Gas Act and Federal Power Act.—That the 
rate-changing procedure of Section 4 of the Natural Gas Act and Section 205 of 
the Federal Power Act be made available to companies seeking to change a filed 
contract rate where the purchaser has not agreed to the change. 

Federal Power Act—Commissioners’ tenure of office—That section 1 of the 
Federal Power Act with respect to terms of office of members of the Commission 
be amended in order to enable the incumbent to hold over after the expiration 
of his term to prevent a vacancy occurring in the office.” 

Federal Power Act—ezxemption of small hydroelectric projects.—That section 
10 (i) of the Federal Power Act be amended so as to authorize the Commission 
to exempt small hydroelectric projects from certain of the licensing provisions 
of the act. This would be accomplished by changing the limitation for exemption 
in the section from 100 to 2,000 horsepower.” 

Federal Power Act—abandonment of interstate facilities—That a new subsec- 
tion 202 (g) be added to the Federal Power Act requiring Commission approval 
of the abandonment or curtailment of interstate electric facilities or service, after 
opportunity for hearing. Such amendment would be comparable to the authority 
given to the Commission by section 7 (b) of the Natural Gas Act and in con- 
formity with the recommendations above relating to that section. 

Federal Power Act—headwater benefits—That section 10 (f) of the Federal 
Power Act be amended so as to require not only reimbursement by non-Federal 
power developers for benefits accruing to them from upstream facilities con- 
structed by another but also to require reimbursement by the United States for 
improvements constructed by non-Federal interests.” 

Federal Power Act—compulsory interconnections.—That section 202 of the 
Federal Power Act be amended so as to authorize the Commission to compel the 
interconnection and coordination of electric-power facilities duly found appro- 
priate or necessary in the public interest. 

Federal Power Act—renewal of hydroelectric licenses.—That section 15 of the 
Federal Power Act be amended in accordance with a proposal made by Chairman 
H. Lester Hooker, of the State Corporation Commission of Virginia, so as to 
give a licensee of a hydroelectric development the first option to renew its license 
pursuant to the then prevailing statute and conditions prescribed by the Com- 
mission in the event the United States, upon the expiration of the original license, 
did not exercise its option to take the project over as provided in section 14 
of the act. 


% Commissioner Connole concurred generally but stated that any legislation must permit 
the Commission to retain its right to consider costs and revenue requirements where neces- 
sary and useful for to do otherwise would risk the prohibition of their consideration. He 
stated that if costs could not be used, it would restrict consideration to the demand for and 
elimination consideration of the cost of natural gas, thus ignoring an essential element of 
reasonable value. Moreover, he said if the Commission were not permitted to consider cost 
the producing industry would be deprived of a constitutional protection against confiscation 
which all other natural gas companies enjoy. 

8? No bills to effect this are pending in the 84th Cong., but H. R. 451 in the 83d Cong. 
would have enacted this recommendation. See the Commission’s Thirty-third Annual 
Report (1953), p. 151. 

%*H. R. 7468 (Gary), 84th Cong., would enact this recommendation, among others. 

® This recommendation, too, would be enacted by H. R. 7468 (Gary). See footnote 13 
on p. 180 of the Commission’s Thirty-fifth Annual Report (1955) and the discussion there 
of 8. 1574, 84th Cong., which would, in effect, serve the same purpose. 

“ This proposal also is carried in the Gary bill, H. R. 7468, discussed in footnote 22, 
supra. 
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Niagara Falls redevelopment.—That redevelopment of the United States’ share 
of the waters of the Niagara River made available by the treaty of 1950 between 
the United States and Canada be authorized by legislation which will provide for 
the full use of the water-power resources of the river under a Federal Power 
Commission license issued pursuant to the terms and conditions of the Federal 
Power Act to citizens of the United States, or to any association of such citizens, 
or to any corporation organized under the laws of the United States, or to any 
State or municipality.” 

Mr. Kuykenpatu. Mr. Chairman, the Commission did not intend 
to make the recommendation that Mr. Marr talked about this morning. 
We had reported on a bill favoring such recommendation, the Gar 
bill, Our report states that the bill was sponsored by Chairman H. 
Lester Hooker of the State Corporation Commission of Virginia. 

But on reconsideration—and we did this last fall, almost a year 
ago—the Commission, on further study, found that it did not think it 
necessary to support that legislation, and I so testified before the 
House committee on March 1 of this year when we had the whole 
Commission up there to give our legislative recommendations and so 
forth. 

And if I may, I would like also to put in this one page of the galley 
proof of that hearing. 

The Cuarman., All right. 

Mr. Kuykenpauu. That is page 190 of the galley proof. 

The Cuatrman. And that will explain that recommendation being 
in the record. 

Mr. KuyKenpaut. We do not make that recommendation. It is 
a clerical error that got into the report. 


(The above-mentioned galley proof is as follows:) 


Mr. KUYKENDALL. Mr. Chairman, I believe I have observed a mistake in our 
legislative recommendations for which I will have to take the responsibility. 
If anyone is responsible, I am. 

That is the next to the last one: “Licensees of hydroelectric projects should be 
given first option to renew their licenses in cases where the United States has 
not recaptured.” 

During the prior Congress the Commission did recommend support of such 
legislation. I do not believe that is included in our annual report as a recom- 
mendation this year. 

My own personal opinion now is that that recommendation is not necessary 
and that the Federal Power Act, if properly construed, now provides for what 
we recommend here. I think there is agreement among the other members of 
the Commission on that point. I do not believe that need be in here. 

The CHAIRMAN. Does that mean to indicate that it had not been properly 
construed heretofore? 

Mr. KUYKENDALL. It has never been construed by the courts. 

The CHAIRMAN. Properly or improperly? 

Mr. KUYKENDALL. Yes. 

Mr. BENNETT. When does the first recapture point take effect, after the ex- 
piration of the license? 

Mr. KUYKENDALL. Yes, after the expiration of the licenses which cannot be 
for more than 50 years. The first licenses will expire, I believe, about 1970. 

Mr. BENNETT. About 1970? 

Mr. KUYKENDALL. Yes. 

Mr. BENNETT. So that would not be a problem? 


41 Numerous bills authorizing the redevelopment of the Niagara River were pending before 
the 81st, 82d, 83d, and 84th Congresses. Hearings were held during each of those Con- 
gresses and the following reports were made: 8S. Rept. 2501 on S. 2599, 83d Congress, 
H. Rept. 713 on H. R. 4351, 88d Congress, and S. Rept. 1408 on S. 1823, 84th Congress. 
On July 9, 1953 H. R. 4351, 83d Cong., passed the House and on May 16, 1956, S. 1853 
passed Senate. 
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Mr. KUYKENDALL. No. But it is a matter of concern to many utilities whether 
their future financing will be influenced by a possibility, if there is any, of 
their not having a prior option to renew their licenses. 

As I construe the act they do have such a prior option now. I do not believe 
any more legislation is necessary. 

Senator Scuorrren. I want to say, for the benefit of the record that 
I want to commend Commissioner Kuykendall for making this pres- 
entation in a most gentlemanly, informative, concise way. 

When he gave testimony here today before this committee I, as 
one member of this committee, appreciate the sequence of orderly 
approach to all the derogatory statements or the antistatements 
against your confirmation here. I think it presents a record here that, 
ae will read it, they can readily take the statements and go back 
and follow clearly and concisely and in order the answers to each and 
every one of those objections. 

I want to commend the Chairman for them. 

Mr. Kuykenpatu. Thank you. 

The Cuatrman. I want to say for the record that the chairman may 
not agree with all you said, but surely Chairman Kuykendall pre- 
sented his side of the case in a very fine way. The committee appre- 
ciates that. 

Mr. Kuykenpau. I want to say that I have not solicited letters 
or witnesses in my support here in this case. 

The CHarrman. The committee will adjourn at this time. 

(Thereupon, at 5:40 p. m., the committee was adjourned.) 
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TUESDAY, JULY 16, 1957 


Untrep Sratres SENATE, 
CoMMITTEE ON INTERSTATE AND ForetGN CoMMERCE, 
Washington, D.C. 

The committee met, pursuant to notice, at 8: 35 a. m., in room G-16, 
United States Capitol, the Honorable John W. Bricker, presiding. 

Senator Bricker. The committee will come to order. 

I think the only witness this morning is Senator Morse. If you will 
proceed. 


STATEMENT OF HON. WAYNE MORSE, A UNITED STATES SENATOR 
FROM THE STATE OF OREGON 


Senator Morse. Mr. Chairman and members of the committee: On 
June 18, 1957, the first day of hearings on Mr. Kuykendall’s confirma- 
tion as a member of the Federal Power Commission, I appeared be- 


fore this committee to present factual data demonstrating his unfit- 
ness for continuance in this vital post. 

My colleague, Senator Neuberger, also gave devastating testimony 
of the actions taken by Mr. Kuykendall which threatened proper re- 
source development in the public interest. Since then numerous wit- 
nesses have appeared and documented Mr. Kuykendall’s record of 
consistent favoritism for the monopolies subject to the jurisdiction of 
FPC and his consistent failure to protect consumer interests. 

Mr. Kuykendall then testified in his own behalf and purported to 
answer the record made against him. 

I have read the entire record of these proceedings including Mr. 
Kuykendall’s attempted defense. Mr. Kuykendall’s testimony in his 
own behalf is as poor and as misleading as his discharge of his duties. 
In instance after instance, he attempted to cover up and obscure his 
questionable actions by resort to further deception. 

The hearings are long and complicated. Therefore, I requested 
this opportunity to appear once again so as to present to the commit- 
tee a demonstration of the devious methods employed by Mr. Kuyken- 
dall in presenting his porous defense. 

This is not a pleasant task. It is distasteful to present such charges 
to the committee pce an individual. However, personal feel- 
ings must be put aside in the discharge of a public trust. The posi- 
tion to which Mr. Kuykendall has been renominated is a powerful one 
affecting resources of tremendous value and costs to the public amount- 
ing to hundreds of millions of dollars. 
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It has not been possible to present every instance in which Mr, 
Kuykendall has attempted to fudge and distort the record or evade the 
charges made. 

My statement today is limited to the most glaring and brazen 
representations revealed by a study of the record. It concerns lack 
of candor and misleading representations to Congress, secret deal- 
ings with proponents of legis ation and failure to consult with con- 
sumer representatives, and the misapplication of law to favor com- 
panies at the cost of consumers, the public, and congressional policy. 


MR. KUYKENDALL’S REPLY TO CHARGE OF MISLEADING JOIN'T COMMITTEE 
ON ATOMIC ENERGY IN 1954 SUPPLIES ADDITIONAL EVIDENCE THAT HE 
MISLED THE COMMITTEE; MOREOVER, HIS TESTIMONY BEFORE THE 
COMMERCE COMMITTEE WAS LACKING IN CANDOR 


Far from clearing his record, Mr. Kuykendall’s attempted explana- 
tion of the facts recited in my first charge serves to prove with greater 
force the duplicity he practiced upon the Joint Committee on Atomic 
Energy. Indeed, his testimony before this committee was lacking in 
candor. 

It will be recalled that my first challenge to Mr. Kuykendall was 
that he misrepresented the facts to the Joint Committee on Atomic 
Energy in 1954 at a crucial phase of its consideration of the Dixon- 
Yates deal and suppressed the opinions of the Federal Power Com- 
mission Bureau of Law on the unfairness to the Government of the 
proposed Dixon- Yates contract. : 

Mr. Kuykendall replies that he merely told the Joint Committee 
that the Bureau of Law was not called upon for an opinion, or in an 
alternative fuller explanation, the Federal Power Commission de- 
cided not to get into the legal aspects of the case. In aid of his ver- 
sion he presented this portion of the 1954 Joint Committee transcript, 
and I quote: 

Mr. KUYKENDALL. Mr. Price, this is rather minor, but to correct the record, 
you were asking about the lawyers’ participation. I recall now that in August 
before we wrote the first letter, I think our General Counsel was away on his 
vacation, as I recall it, and another lawyer had gotten into the thing, and we 
discussed it with him. He came into a Commission meeting and he was raising 
pretty much the same points as Mr. Smith had raised, and also pleading he 
had not had time to study this, and so forth. 

So there was another lawyer in our Bureau that had some contact with this, 
but we decided to rely on our Bureau of Power, and our Bureau of Accounts, 
Finance, and Rates, and not get them to write opinions for us or conduct a 
thorough study for the reason I stated. We felt it was duplicating other people’s 
work. Then our General Counsel was back when we wrote the second letter, and 
he was not familiar with and was not able, in his opinion, to give us advice that 
he thought the contract was proper. And we did not think we needed such 
advice. 

These statements were not in accord with the facts. 

He represented that “another lawyer had gotten into the thing.” 

However, as reported by the House Select Committee, after oe 
all the participants, it appears that the acting chairman requeste 
the Bureau of Law for the analysis. But that misrepresentation is 
minor compared with what followed. 

Mr. Kuykendall represented to the Joint Committee that the attor- 
ney “was raising pretty much the same points as Mr. Smith”—of the 
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Bureau of Power—“had raised, and also pleading he had not had 
time to study this,” and so forth. 

Is this a fair representation of what the report actually said. It 
says: 

The time which has been available for review of the contract from the stand- 
point of its provisions has been entirely inadequate. There are many provisions 
of the contract which could be specified in support of the statement that the 
contract is all one sided but time would not permit the coordination and dis- 
cussion of all such matters. 

The attorney had said there was not sufficient time to analyze all 
of the defects, but what he had found in the short time available 
were pens 

In his appearance before this committee, Mr. Kuykendall gave a 
version of the facts different from his own earlier presentation, and I 
quote : 


The two lawyers had each hastily written a memorandum both of which were 
critical of the contract. They also complained strenuously that they needed 
more time to analyze the contract. Atomic Energy Commission was requesting 
submission of our advice. 

Mr. Francis L. Adams, Chief of our Bureau of Power, pointed out to us that 
most all of the points being raised by the lawyers had beer considered and nego- 
tiated by the negotiating parties. 


The Commission decided that it should not endeavor to give legal advice and 
did not do so. 

What about the representation that General Counsel Gatchell in 
September 1954 “was not familiar with and was not able, in his opin- 
ion, to give us advice that he thought the contract was proper. And 
we did not think we needed such advice.” 

I repeat, Mr. Chairman, that Mr. Kuykendall knew very well that 
the head of his legal department raised serious objections to the Dixon- 
Yates contract and therefore he misled the Atomic Energy Commis- 
sion, I think very clearly, by the statements he made in regard to the 
legal aspects of the Dixon- Yates contract. 

I would put it to any reasonable man: If experienced attorneys, 
holding the highest rank in their agency, advised you that a proposed 
contract was unfair to the Government you served, would you not 
feel duty bound to explore the matter further and disclose their seri- 
ous charges to a congressional committee when asked about it only 6 
weeks later ? 

In his testimony before this committee, Mr. Kuykendall, in charging 
or at least adding to his story of 1954, said that Adams— 
pointed out to us that most all of the points being raised by the lawyers had 
been considered and negotiated by the negotiating parties. 

Yet, one of the very criticisms made by Federal Power Commission 
Assistant General Counsel Wahrenbrock was that the contract was 
so one-sided that “either AEC was inept or without any right or 
opportunity to insist on” provisions to protect the Government’s 
interest. 

On this point, I respectfully submit, Mr. Chairman, that Mr. Kuy- 
kendall had a duty of public trust to notify all Government officials 
involved the moment that he knew that Wahrenbrock, McAllister, and 
Gatchell were raising serious questions about the legality of the Dixon- 
Yates contract. Mr. Kuykendall had the duty of notifying all the 
Government officials concerned about the opinion of his legal depart- 
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ment, not only that, but I respectfully submit that he also had the 
duty of calling for an official opinion in black and white from his 
legal department for transmission to the Government agencies 
involved. 

Of course, when you come to judge the character of a man, come 
to judge the motivations of a man, you have to take such pieces of 
behavior and put them together in a pattern you think supports the 
judgment; and in my judgment, as I have analyzed Mr. Kuykendall’s 
record in regard to the Dixon-Yates contract, he ran away delib- 
erately from what he knew the facts were, as far as the opinions of 
his legal staff were concerned about the many legal holes in the 
Dixon- Yates contract. 

I repeat my charge of June 18; as a result of it he misled the Joint 
Committee on Atomic Energy of the Congress, which I think was a 
reprehensible act on his part. 

n his testimony before this committee, Mr. Kuykendall claims 
that the Federal Power Commission was never asked for “legal” 
advice on Dixon-Yates and hence excluded the Bureau of Law even 
after its three top-ranking members raised such serious questions in 
August and September 1954 about the Dixon-Yates draft contracts. 

But he also testified that— 


The Commission decided— 
at the August 1954 meeting— 
that it should not endeavor to give legal advice and did not do so. 


Mr. Kuykendall brought to the last hearing only one letter solicit- 
ing the Federal Power Commission’s advice. On request he later 
supplied the other letters. They make fascinating reading on this 

oint. 

e The Atomic Energy Commission letter of August 20, 1954, to Chair- 
man Kuykendall reads in part as follows, and I quote: 

We would now appreciate your review of the proposed contract, attached, 
indicating whether or not in consideration of the contract as a whole the rates, 
terms, conditions, and cancellation provisions are fair and reasonable to the 
Government. [Emphasis added.] 

I submit respectfully, how in the world could he give the AEC that 
advice without having advice as to the legal implications of the con- 
tract? I think that on the basis of that letter he had the clear duty 
to get a legal opinion from his own law department. 

Again, although he says to this committee that the Commission 
was never asked for legal advice, AEC in its letter of September 20, 
1954, to Chairman Kuykendall said : 

* * * we would again appreciate your review, indicating whether or not in 
consideration of the contract as a whole the terms, rates, and conditions are 
fair and reasonable to the Government. [Emphasis added.] 

Again, I respectfully submit that the chairman of a commission 
would necessarily, under that request, have to turn to his legal de- 
partment for advice in regard to the legal implications of the con- 
tract in order to meet the request that the Atomic Energy Commis- 
sion had made of his Commission. 

In his reply of September 30, 1954, to the Atomic Energy Com- 
mission, Chairman Kuykendall replied : 


After consideration of the changes made since our previous review of the 
contract and viewing the contract as a whole the Commission is of the opinion, 
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as previously stated in our letter to you on August 26, 1954, that the proposed 
eontract with the Mississipi Valley Generating Co. is fair and reasonable to 
the Government. [Emphasis added.] 

I say at that very point he had the clear ethical duty, not only 
as Chairman of the Commission, but in my judgment as a lawyer, to 
advise the Atomic Energy Commission that the head of his own legal 
staff, plus Wahrenbrock and McAllister, had raised serious questions 
in regard to the legal features of this contract; and I respectfully 
submit that this letter of September 30, 1954, to Atomic Energy Com- 
mission, by Chairman Kuykendall, was exceedingly misleading because 
he, by that time, was well aware of the warnings that he had received 
from Gatchell and from Wahrenbrock and from McAllister. 

After reading those passages, can it be claimed that the opinions 
of the Federal Power Commission Bureau of Law are not pertinent ? 
Who is competent to review the contract “as.a whole” or the fairness 
of the “terms” and “conditions and cancellation provisions” if not 
the lawyers of a Federal agency so intimately familiar with electric 

ower matters ? 

What Mr. Kuykendall did in 1954, the testimony on the 1954 trans- 
actions given before the House Select Committee on Small Business 
in 1955, and Mr. Kuykendall’s differing and dodging explanations 
before this committee in 1957 show the following: 

1. Mr. Kuykendall failed to protect the public interest when the 
Federal Power Commission Bureau of Law put the Commission on 
notice that the Dixon-Yates proposed contract was unfair to- the 
Government; 

2. Mr. Kuykendall was lacking in candor, indeed misled, the Joint 
Committee on Atomic Energy by his 1954 testimony suppressing the 
Bureau of Law opinions; and 

3. Mr. Kuykendall, in his testimony before this committee misrepre- 
sented the facts as to what actually took place in 1954. 

On these grounds, now stronger and broader than when I first 
testified, Mr. Kuykendall is disqualified from continued membership 
on the Federal Power Commission. 


MR. KUYKENDALL BEGS QUESTION ON CHARGE HE FAILED TO CONSULT 
CONSUMERS ON. NATURAL GAS LEGISLATION——-MISLEADS COMMITTEE ON 
BASIC PRACTICE 


Mr. Kuykendall, who had previously endorsed the Harris- Fulbright 
bill and who claims he was seeking to formulate a middle-ground bill, 
states that he did consult with a spokesman for the Council of Local 
Gas Companies “who stood shoulder to shoulder with consumers’ repre- 
sentatives who opposed the Harris-Fulbright bill,” and he continues: 

But there was no point in conferring with such groups— 


consumers’ groups— 


on this matter for the obvious reason that they had clearly stated their position 
which was contrary to the position of Congress in the matter. They were firmly 
opposed to change in the method of regulating producers. 

Thus, Mr. Kuykendall definitely pleads guilty to my charge. The 
mere fact that the Congress had passed a bill, which did not become 
law because of Presidential veto, would hardly justify refusing to 
consult consumer groups on a possible “middle ground” substitute 
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simply because their position was contrary to his and that of Congress. 
This is particularly the case where the veto message had specifically 
stated that new legislation “should include such specific language 
protecting consumers in their right to fair prices.” 

Mr. Kuykendall ignores the fact that the consumer representatives 
included the mayors of many great cities, the municipal law officers 
association, and the spokesmen of organized labor, rural electric co- 
operatives, and municipal electric plants. 

With governors of various States, numerous State attorneys gen- 
eral, members of State public service commissions, mayors of larger 
cities, city attorneys, and representatives of consumer organizations 
speaking for tens of millions of members presenting ably prepared 
statements against this anticonsumer legislation, Mr. Kuykendall has 
the brass to say in his apologia: 

Consumers are not and cannot be organized and technically trained to repre- 
sent themselves on all issues affecting them. 

That’s his explanation for turning only to corporation lawyers 
representing the several divisions of the gas industry and asking them 
to come up with something they could all agree on. 

Mr. Kuykendall’s action on this matter, his inability to recognize 
the one-sided nature of his activity on this proposed legislation, re- 
flects, in my judgment, his limited outlook. This is the very outlook 
which should disqualify him from continuing in the vital office of 
member and Chairman of the Federal Power Commission. It is 

rfectly true, as he suggests, that the Federal Power Commission 
is an agency supposed to represent consumers, Yet in his secret 
negotiations, he purposely excluded representatives of consumers— 
many of them with obvious technical qualification. 

He has openly and persistently taken a position in favor of “a 
standard for pricing or evaluating natural gas as a commodity which 
would not require use of a rate base or traditional ratemaking 
principles.” He has favored the “fair field price” and opposed in- 
clusion of costs.in determining gas prices. 

The proved effect of this Kuykendall type of regulation, which 
he and the Commission actually adopted in the Panhandle Eastern 
Pipeline Co. case despite the objections of consumer representatives 
as well as the Commission’s technical staff, is to shift the advantages 
of the entire regulatory process from consumers to producers of 
natural gas. It actually is shifting hundreds of millions of dollars, 
cients billions of dollars, from consumer pocketbooks to great 
oil and gas producer bank accounts. Fortunately, in this case the 
Commission was overruled by the courts. 

It is inconceivable that the Senate will allow this man to continue 
to masquerade as a protector of the consumer interest. 

Complete proof that the Federal Power Commission under his 
chairmanship cannot be depended upon as “the protector of con- 
sumers and the public interest,” to use his own words, is found in a 
discussion of the Olin Gas Transmission Corp. case during his ap- 
pearance on June 4, 1957, before the House Committee on Interstate 
and Foreign Commerce. 

The Commission had granted this company a rate increase for the 
gas which it produced in the Monroe gas field in Louisiana. In doing 
so it used the fair-field-price method in spite of the fact that the 
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United States Circuit Court of Appeals for the District of Columbia 
refused to go along with the Commission’s use of this method in 
granting an increase to the Panhandle Eastern Pipeline Co. and 
required it to justify any allowance above cost. The Supreme Court 
had denied certiorari in the Panhandle case. 

In the Olin Gas Transmission case the cost of production was 4.66 
cents per thousand cubic feet and the claimed field price was 9.87 
cents. Thus the field price represented about a 100-percent increase 
over costs. 

In the House hearings Congressman Bennett of Michigan asked 
Mr. Kuykendall whether the Commission could not do the same thing 
by the same formula in every other case. The ex-Federal Power 
Commission Chairman replied : 

We can do it if the companies present the evidence that will give us the 

factual background where it appears required. 
Then followed an extraordinary revelation of the point of view of 
this man who claims to have represented consumers in secret negoti- 
ations with gas-corporation lawyers on proposed amendments to the 
Natural Gas Act. He added, and I quote: 

I might add this, Olin was a little bit lucky here because I don’t think their 
case was contested like it could have been. 

I digress to say, don’t forget, he sits there as the chairman of a 
commission dutybound to protect consumer interests and if there was 
any basis where it could be contested, then he had the public trust 
of himself doing the contesting. It is a rather strange theory that 
a chairman of a commission charged under law with protecting con- 
sumer interest would make the statement : 

I might add this, Olin was a litle bit lucky here because I don’t think their 
case was contested like it could have been. 

Thus Mr. Kuykendall reveals how he acts when the consumer repre- 
sentatives, whom he said it would be useless to consult on a new Nat- 
ural Gas Act amendment bill, are not contesting a producer’s claim 
for a rate increase. But, in response to a further question from Rep- 
resentative Bennett, he proceeded to strip off the last vestiges of his 
consumer-protector disguise. 

Representative Bennett asked : 


Po you think if it would have been contested more vigorously they would 
have gotten a lesser price for gas? 


Mr, Kuykendall replied: 


No, I don’t think they would have gotten a lesser price but I think that it 
is possible that if it had been contested more vigorously that we would have 
had a lot more trouble in finding evidence to make a finding, that this was war- 
ranted. Now they had a pretty good spokesman froin the company there and 
we quoted some of his testimony, who was quite persuasive, and he didn’t hap- 
pen to get contradicted very much. 


I repeat, gentlemen of the committee, in my judgment, that is not 
carrying out the responsibilities of a chairman of a regulatory com- 
mission. I repeat, Mr. Chairman, and members of the committee, if 
the chairman of a regulatory commission thinks that if there was a 
little more vigorous contesting of a position taken by the companies 
before his commission, then as chairman of the commission, ke has 
the duty to see to it throngh his technical staff that is supplied him 








346 NOMINATION OF JEROME K, KUYKENDALL 


by the Congress of the United States in protecting the consumer in- 
terest, that the evidence is brought forward. It is going to be a 
pretty sad day, Mr. Chairman, if we ever accept the Kuykendall 
theory in conducting regulatory hearings, that the consumers are 
going to be dependent for their protection either upon the vigorous- 
ness with which the claims made by corporation representatives be- 
fore the commission are contested or upon the ability of representa- 
tives of consumer interest that may be before the commission. 

I want to point out that in this field of administrative law, as it 
pertains to the regulation of monopolies, the regulatory body itself 
has a duty to protect the consumers and yet, Mr. Kuykendall, I think, 
has clearly demonstrated by his answers to Mr. Bennett in the House 
that he does not recognize that duty. And thus he says that they 
would have had a little more difficulty in handing down the decision 
that they handed down in the case, if it had been contested more 
vigorously. 

My reply to Mr. Kuykendall is why didn’t you pick up your re- 
ang a as Chairman of the Commission yourself, if you had 
those obvious doubts running through your own mind at the time, 
and get your own technical staff on the Commission to work to find 
out whether or not the representative of the corporation in this case 
was asking for a decision that did not protect the consumer interests. 

I want to say as a lawyer, Mr. Chairman, and members of this com- 
mittee, I am shocked by this theory disclosed by Mr. Kuykendall and 
I want to say that it is not in the interests of the consumers of 
America to leave that kind of a man at the head of the Federal 
Power Commission. 

Here is the thumbnail sketch of a Federal regulatory body com- 
pletely in the company’s corner except when that corner is made 
untenable by able consumer representatives contesting the company 
claims. 

In other words, Mr. Kuykendall’s replies to Representative Ben- 
nett. make it very clear that the Federal Power Commission, as con- 
stituted under Kuykendall’s chairmanship, was not carrying out the 
intent of the Natural Gas Act which, as the United States Supreme 
Court said in the Hope and other cases, was to protect. consumers 
from exploitation by natural-gas companies. 

Mr. Kuykendall has made it plain that his philosophy is to give 
the companies what they want unless their Siadiol are vigorously 
contested by consuming interests, and probably to give it to them 
anyway. 

In the Olin case, both pipeline companies which buy the com- 
pany’s gas and resell it to distribution companies have gas production 
of their own. Consequently, they had no interest in contesting the 
field-price method of regulation, and no municipalities, State com- 
missions, or consuming group intervened. 

That brings me to the problem of intervention regarding the phi- 
losophy because I think this hearing goes far beyond Mr. Kuykendall. 
I want to say that I think this hearing also lays down the beginning 

remises of the need for an investigation of the functioning of regu- 
atory bodies under the Federal Government. I think the time has 
come for. this committee, and I respect fully the obligations of this 
committee, to find out to what extend this Commission and other 
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regulatory commissions take the position that the decision of the 
Commission shall depend entirely upon the extent to which represent- 
atives of municipalities and State commissions and consumer groups 
effectively intervene. 

I do not share the point of view, Mr. Chairman and members of 
the committee, that a regulatory body sits strictly as a court of record 
whereby the record shall be determined by the case made by the plain- 
tiff and the defendant. 

Senator Pastore. In other words, Mr. Morse, it is not a court but an 
administrative body to protect the public interest. 

Senator Morsz. That is the point I want to stress and references 
I made to Mr. Kuykendall’s statement show that, in my judgment, he 
is not sitting as the chairman of a regulatory body; unless consumer 
groups come in and make a case that the Commission cannot ignore, 
completely answering the case made by the representatives of the 
monopolies, the decisions go for the monopolies, 

I want to stress, if you go back to the congressional acts that create 
these regulatory bodies in the first place, it was made very clear to 
them that it was the intent of the Congress that they should protect 
the consumer’s interest. That is their job, and they develop proce- 
dures and hearing techniques in protecting the consumer interest 
where they give to consumer groups and State commissions the oppor- 
tunity to come in and be heard and present their case as aids to the 
Commission. I repeat, as aids to the Commission. But the ultimate 
responsibility for protecting the consumer interest depends not upon 
the case made before such a commission by the representative of a 
consumer group, but by the Commission itself. That is the purpose 
of these regulatory laws; and I think Mr. Kuykendall has evidenced 
very clearly that he does not have that conception. 

enator Pastore. If you took this to its ultimate logic, it would 
mean if a public utility came in and asked for a rate increase and 
there was no contest of it at all, automatically they would have to 
allow it by default. That would not be the case at all. The public 
interest is always a party to all of these issues. 

Senator Morsr. That is right. 

Senator Lauscue. May I ask a question on this paragraph that you 
have just read, in the Olin case. Both pipeline companies which buy 
the company’s gas and resell] it to distribution companies have gas 
production of theirown. Now, this sentence “Consequently, they had 
no interest”—by that do I understand you to say, consequently, their 
interest as gas producers would have been affected if a lower price 
had been granted to Olin Co.? 

Senator Morse. That is right. 

Senator Lauscue. Is that correct? 

Senator Morss. Yes, sir. What I am saying also, Senator Lausche, 
is when you have that kind of a party before you and you are the 
chairman of a regulatory body, it is all the more important that you 
put your technical staff to work to protect the consumer interest, that 
you need to keep in mind that very frequently you have parties before 

ou 
: Senator Lauscue (interposing). The Olin Co. as a gas producer 
was interested in keeping the gas price of the producer high; is that it? 

Senator Morse. That is right, in my judgment. 
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The procedural point I am stressing in this point of my testimony 
is that as the chairman of a regulatory body, you do not let the repre- 
senatives down in front of you in the hearing determine the decision 
that you are to render on the basis of any rule of preponderance of 
evidence that we have in the courtroom, for example, but you say to 
your technical staff, we will do a little digging of our own because we 
have, for example, in this case, a company that also has gas to resell 
and distribute, and we better take a look to see what happens to the 
consumer in this kind of a situation. 

That is what I am pleading for and I have been citing these refer- 
ences to Kuykendall’s record to support my contention that he does 
not recognize that his job is as Chairman of that Commission to 
initiate the study of evidence in order to protect the consumers’ inter- 
est through his own technical staff. 

Actually, the Commission in this case brushed aside the objections 
of its own staff which opposed the increase. Although it tried to 
excuse itself by saying that the decision was not a precedent, we have 
Mr. Kuykendall’s word in reply to the Michigan Congressman’s ques- 
tion, already quoted, when he said: 

We can do it again if the companies present the evidence that will give us the 
factual background where it appears required. 

Mr. Kuykendall, by his own words, has demonstrated beyond cavil 
of doubt that he and the Commissioners who went along with him in 
this case have completely disregarded the interests of consumers. And 
this in spite of the sheep’s clothing which he dons so obtrusively in 
his statement to the Senate committee. If this kind of regulation is 
allowed to continue, utility regulation will be ultimately recognized 
as a fraud on the public, worse than no regulation, with results that 
might tend to undermine faith in government itself. 

In the part of his statement attempting to justify the slow motion 
handling of natural gas matters, we again come up against a funda- 
mental reason why the Senate cannot afford to confirm this appoint- 
ment. It is that Congress cannot trust Mr. Kuykendall to give it the 
full facts in any situation in which the facts would embarrass or 
expose him or the administration. 

In discussing the status of the Commission’s regulation of inde- 
pendent producers of natural gas, he says, and I quote: 

It has also been stated that the Commission has the power by administrative 
action, to exempt small producers. This is not so, and our Office of General 
Counsel has so advised us. 

Mr. Kuykendall is trading on the assumption that most Members of 
Congress will read this as meaning that the Federal Power Commis- 
sion cannot, by administrative action, exempt small producers from 
- jurisdiction of the Commission established by the Natural Gas 

ct. 

But what he conceals from Congress by this carefully worded state- 
ment is that in both the Federal Power Act and the Natural Gas Act 
the Commission is given certain administrative powers among which 
is the power to classify the companies or persons subject to its jursdiec- 
tion in such a way as to exempt small producers from all but the most 
nominal requirements of the regulatory processes. 
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_ Specifically, section 16 of the Natural Gas Act, entitled “Administra- 
tive Powers of Commission; Rules, Regulations, and Orders,” reads 
in part as follows 


SEc. 16. The Commission shall have power to perform any and all acts, and 
to prescribe, issue, make, amend, and rescind such orders, rules, and regulations 
as it may find necessary or appropriate to carry out the provisions of this 
Act * * * For the purposes of its rules and regulations, the Commission may 
classify persons and matters within its jurisdiction and prescribe different re- 
quirements for different classes of persons or matters * * * 

The corresponding administrative powers in connection with electric 
companies and licensees are given the Commission in section 309 of the 
Federal Power Act. 

This power to classify persons and companies subject to the jurisdie- 
tion of a regulatory body enables it to avoid procedures which are 
burdensome to both the smaller companies and the Commission staff 
without diminishing the effective carrying out of the purposes of the 
regulatory law. 

The Federal Power Commission has already acted under this author- 
ity to classify under both the Federal Power and Natural Gas Acts. 
It has, by order, classified both electric and natural gas companies sub- 
ject to its jurisdiction by size of annual income for purposes such as 
the elaborateness of the accounts which they must keep and the annual 
reports which they must file. 

Since the United States Supreme Court’s decision in the Philli 
Petroleum case, the Commission has exercised this authority by 
exempting independent producers from all requirements under the 
act except the filing of rate schedules and certificate applications, by 
classifying producers on the basis of volume of gas delivered in in- 
es commerce, by establishing shortened proceedings without hear- 

_ for applications of small producers, by requiring very meager 

ormation in connection with filings, and by reducing annual reports 
ono much to a reporting of intrastate and interstate sales. 

Sympathy with and enforcement of the Natural Gas Act are not 
measured by number of hearings held, or number of suspension orders, 
or number of proposed rate increases allowed to take effect, or man- 
years devoted to independent producers. They can be judged by the 
few cases involving major pipelines or producers in which the Com- 
mission mobilizes and guides the highly expert technical staff which 
Congress has enabled it to employ to protect the consumer interest 
against the constant pressure of private enterprise in a public business 
toward unjustifiably high and profitable rates. There is something 
basically wrong in the conduct of a regulatory Commission when it 
overrules its staff as it did in the Panhandle Eastern Pipe Line or the 
Olin Gas Transmission cases. 

Senator Lauscue. May I ask a question ? 

Has any question arisen about the interpretation that should be 
put to this language of the right to classify’ Does it mean the right 
to classify for purposes of procedure only or does it allow classification 
with respect to the application of the substantive law in fixing rates? 

Senator Morse. Senator, I am not prepared to say because I, as a 
lawyer, haven’t gone to the books on that. I am not prepared to Say. 

Senator Lavscue. Because your description here seems to apply to 
procedural matters and that leaves me wondering whether the right 


93517—37——-23 


350 NOMINATION OF JEROME K. KUYKENDALL 


to classify is also available in the application of the substantive law 
on rates. 

Senator Morse. I point out that the right to classify does apply to 
independent producers and has had the effect, you see, of practically 
removing the independent producers. 

Senator Pasrore. If I may intervene at this juncture, and, 
naturally, I am only rendering a personal opinion and a well-con- 
sidered opinion, and I have a very deep conviction upon the subject, 
the whole clamor behind the advocacy of the natural-gas bill was 
predicated upon what we were doing to the small, independent users 
and that essentially was not the case because only a handful of com- 
panies were handling most of this natural gas. But I am one of those 
who believe, and I hope I am wrong in this, that there was some re- 
luctance on the part of the Commission in this case to carry out the 
effects of this section 16 because if they did, it would have pulled the 
rug from under the whole natural-gas bill. Once they made these con- 
cessions to the independent users and the small consumers, even on 
procedure, that would have been sufficiently enough cause. This whole 
thing is gaged, this new natural-gas bill is gaged upon the prevailing 
market price and that prevailing market price which is actually the 
product and the handmaid even of the large companies is the price 
that is forced upon even the small independent user. 

So, insofar as the rate itself is concerned, I think that the large 
producer makes the market anyway, but the big argument was made 
ete, “Why compel a small company to subject itself to all this burden- 
some public-utility company regulation, when it would not be profit- 
able to do so?” and I think, myself, that had the Commission applied 
this section 16 even insofar as procedure was concerned, we would 
have pulled the rug from under the whole natural-gas bill. 

And I think it was deliberately done, and I agree with the Senator 
from Oregon. 

Senator Lausenr. Explain this “pulling the rug from the natural- 
gas bill.” 

Senator Pasrorr. The whole impetus behind the natural-gas bill is 
that this was a big, big burden upon the small, independent producer. 
Crocodile tears have been shed in this room about what we were doing 
to the small producer and here they had the way of taking care of the 
small producer, which they did not dare exercise, because if they did, 
then of course they could not have passed the natural-gas bill, in 
my humble opinion. 

L repeat again, and this is only my personal opinion, but I was 
pretty well convinced as I had spent a lot of time on this when this bill 
was before the committee. I think the Senator from Michigan agrees 
with what I have just said. 

Senator Porrer. Right. 

Senator Morsr. I would also add, my attention has been called to 
this point, too. May I say to the Senator from Ohio, one of the points 
I am stressing is that the large number of eases which arose was no 
excuse for the delays on the part of the Commission in carrying out 
the Supreme Court’s decision. 

Mr. Kuykendall has claimed that this vast number of cases pre- 
vented putting into effect the decision and requires legislation. I want 
to point out that section 16, in my judgment, that provides for the 
classification powers of the Commission, would have permitted him to: 
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type the various cases and protect the consumer by laying the em- 
phasis, of course, upon the companies that produced the greatest 
amount. of gas, whose practices in no small measure determine, of 
course, the policies of the industry. 


KUYKENDALL BRAZENS IT OUT ON HELLS CANYON 


Chairman Kuykendall’s apology to Congress on Hells Canyon is, in 
fact, a plea of guilty to my charges. 

First, let us scrutinize his alibi for refusal to let the House subcom- 
mittee of the Select Committee on Small Business know that the Com-, 
mission had decided the Helis Canyon case. 

He contemptuously puts the committee in the position of asking that 
he leak the decision even though the committee is an agency of Congress 
and the hearing was public. 

He then attempts to justify himself by claiming that there was no 
leak, and so no one had a chance to take advantage of the 10-percent 
rise in the market value of Idaho Power Co. stock within 24 hours 
after the decision was announced. 

The fact is that advice to the congressional committee, as contrasted 
with the week’s delay in announcement of the decision, would have 
been no leak because it would have been public information. It would 
have minimized the chance of anyone profiting by a leak. 

In the second place, let us examine Chairman Kuykendall’s attempt 
to. reply to the charge that the Commuission’s Hells Canyon decision an 
effect removed the third dam from the three-dam project, thus render- 
ing it an even poorer project in comparison with the high dam Federal 
project. 

Here he pleads guilty by reemphasizing the very language of the 
Commission’s decision which served as the basis for the charge, and 
then seeking justification for the possibility that the Commission “may 
either extend the time for construction or terminate the license for that 
project (third dam)” on the ground that such action would be within 
the provisions of section 13 of the Federal Power Act. Section 13 
or no section 13, the fact is that recourse to the action which it pur- 
portedly authorizes would render the runt dam project event “runtier.” 

Mr. Kuykendall’s pleading that the full capacity of the three dams 
would, in any case, be utilized in the company’s system by the year 1975, 
and that it could be absorbed by other systems in the Nortinvest about: 
as soon as it could be developed, on the one hand involves the proba- 
bility that the Commission will let the company squat on a portion of’ 
the reserve for over 15 years, and-on the other hand flies in the face of 
the findings of the Commission examiner who heard the'case. The 
examiner found that the transmitted cost of Idaho Power Co.’s Hells 
Canyon power would be too high to be absorbed by the Northwest 
power pool. 

I respectfully say to this committee, you will never find 6.7 to 6.9 
mill power absorbed by the Northwest power pool. It is just too high 
cost. And it will, of course, destroy one of the very purposes of the 
whole pooling principles which is to maintain cheap power. 

The Cuarrman. I might say right here that the testimony of the 
Administrator of the Bonneville Administration, not over 10 days 
ago, before the Appropriations Committee, said that he felt that there 
would be no need for an increase, at least for the coming year, of the 
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$17.50 per kilowatt-year wholesale power rate, thus pointing out that. 
we still have this low-cost power pool. 

Senator Morsr. As my colleagues on the committee know, I have, 
in my years of fight on Hells Canyon, relied on two expert sources of 
information, the Army engineers and the Federal Power Commission’s 
examiner’s own report. The difficulty with the Commission’s decision 
is that I find it so impossible to reconcile it with the findings of fact of 
its own expert examiner. And here, and I repeat, the Commission’s 
own examiner found that the transmitted cost of Idaho Power Co.’s 
Hells Canyon power would be too high to be absorbed by the North- 
west power pool. 

Section 13 of the Federal Power Act, which Mr. Kuykendall quotes 
in full, limits the Commission to granting one extension of the periods 
for commencement of constr uction, and that for “not longer than 2 
additional years.” 


It adds: 


In case the licensee shall not commence actual construction of the project 
works, or of any specified part thereof, within the time prescribed in the license 
or as extended by the Commission, then, after due notice given the license 
shall, as to the project works or part thereof, be terminated on written order 
of the Commission. 

This means that, under the act, the latest time which the Commis- 
sion can set for commencement of the low Hells Canyon Dam falls 
10 years short of the year 1975, when it thinks the company can use 
the power. Failure to commence construction at that time would 
render termination of the license mandatory. And it is certain that, 
after the two lesser projects, which Idaho Power Co. is developing at 
the expense of the high Hells Canyon Dam, are constructed, no one 
else is going to take over the least attractive remnant of the resource. 

Clearly, Mr. Kuykendall’s answer that the Commission can later 
withdraw the license for the low Hells Canyon Dam if Idaho Power 
Co. fails to go forward with it promptly is a glaring admission that 
the Commission violated the act by licensing a vastly inferior project 
which will preclude forever development of the high Hells Canyon 
Dam which is “best adapted to a comprehensive plan” for develop- 
ment of these water resources, as required by the act. 

Mr. Kuykendall’s attempt to answer the charge that the Federal 
Power Commission’s Hells Canyon decision practically ignores the 
high dam’s downstream power benefits also represents a pleading 
of guilty to violation of the intent of the Federal Power Act. Fur- 
thermore, it proves conclusively that Kuykendall looks at these things 
from the viewpoint of a private power company lawyer, rather than 
from the conservation viewpoint which is the very parent of the Fed- 
eral Power Act. 

In his apology he attempts to answer the charge by alleging that 
the Commission's finding that “the power features of the 1-dam plan 
have no clear economic advantage over those of the 3-dam plan,” was 
based on estimates of the power output both at site and at the down- 
stream plants under the 1-dam plan, as well as under the 3-dam plan. 

In view of the fact, recognized by the Commission itself, that the 
high-dam project would produce much more power at these down- 
stream projects, his criterion and economic advantage is clearly re- 
lated to the private-power-company ‘interest. in higher margin of 
profit, rather than maximum use of resources. This has always tended 





NOMINATION OF JEROME K. KUYKENDALL 353 


to lead private companies to skim the cream of a given waterpower re- 
source, rather than to develop its full potential. It was this very 
abuse which the conservationists who wrote the Federal Power Act 
intended to cure, by including section 10 (a), which the Commission’s 
Hells Canyon decision clearly violates. 

We should not leave this point without noting the fundamental 
conflict between the Commission’s Hells Canyon decision and the act 
of Congress which they are charged with administering. The Federal 
Power Act, section 10 (a), requires that the project adopted shall, in 
the Commission’s judgment, be best adapted to a comprehensive plan 
for improving or developing a waterway or waterways, for use or 
benefit of interstate or foreign commerce, for improvement and utili- 
zation of waterpower development, and for other beneficial public 
uses, including recreational purposes. The only such comprehensive 
plan in existence is the main control plan for the Columbia River Basin, 
prepared at great expense by Federal agencies charged with this re- 
sponsibility, and the high Hells Canyon Dam was an essential part of 
that comprehensive plan known as plan 308. The great Army en- 
gineers’ plan makes the Hells Canyon Dam one of the keystone strue- 
tures of the whole comprehensive plan for this area. 

Yet the Commission under Chairman Kuykendall’s leadership re- 
versed the requirements of the act by speculating on whether the com- 
prehensive plan could be modified so as to be best adapted to the in- 
ferior Idaho Power Co, project, rather than on whether the company’s 
proposed project was best adapted to the comprehensive plan. 

And, as I shall point out in connection with Mr, Kuykendall’s cita- 
tion of a court decision supporting the Commission’s mishandling of 
fast-tax-writeoff subsidies to electric and natural-gas companies, the 
fact that the courts upheld this kind of a Commission’s Hells Canyon 
decision provides the strongest possible ground for not consenting to 
the continuance of Mr. Kuykendall’s leadership. For, as the courts 
must depend for expertise in such a field largely on the finding of such 
an agency, it is of the highest importance that appointees to such com- 
missions have the viewpoint of the public interest. Otherwise, the 
efforts of Congress to protect consumers will be thwarted and the 
money which it appropriates for this purpose expended to perpetrate 
a fraud on the taxpayers. 

1 want to digress at this point, momentarily, to say let’s keep in 
mind what our courts do on appeals from administrative commissions 
and tribunals such as this one, and rightly so. 

I do not see how the courts could possibly function if you really 
had a trial de novo at the court level in regard to findings of fact. And 
so the rule is that the courts take these findings of fact unless it can 
be shown that the Commission is guilty of capricious and unreasonable 
arbitrary discretion to the point that it amounts to abuse of the office 
of the occupant of the Commission’s chair. 

That is why I am not very much impressed, Mr. Chairman, when a 
Commission representative comes along and says, “Well, the decision 
was sustained by the courts,” because the presumption is that under 
the practice, of course the courts are going to take the findings of a 
Commission. 

I do not have to tell a single lawyer on the bench before me how 
difficult it is to come in and show that a Commissioner has been guilty 
of capricious and abusive discretion. 
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That is pretty hard to do but, Mr. Chairman, that does not stop the 
Commission—the Federal Power Commission, I respectfully say—in 
the Hells Canyon case from going ahead and thwarting a comprehen- 
sive plan of the Army engineers in its 308 Report and ignoring, as 
the Commission did, its own examiner’s record in regard to both the 
engineering and the economic facts concerned with this issue. 

Mr. Kuykendall did not respond to my challenge to answer the 
analysis of the strange and tortured reasoning employed in the FPC 
opinion in the Hells Canyon case. It stands in the record of hearmgs 
unanswered. 

I shall recapitulate it briefly. The Commission compared the eco- 
nomic value of the high-dam plan and the company three-dam scheme 
on the assumption of Federal financing of both. That is the gimmick 
in this matter. There is where you found the public let down, the 
basis of that kind of financial analysis. It found that the additional 
power of the high dam, the amount it would produce in excess of the 
company dams, would have a benefit-to-cost ratio of 1 to 1, which is 
a favorable ratio. On this artificial basis, it concluded that there was 
no economic advantage for the high dam. But the low dams were not 
to be financed with Federal financing but with private financing, which 
makes quite a different story. 

The Federal Power Commission examiner had condemned this 
method as “comparing the incomparable” for the simple reason that 
one major disadvantage of the company plan was more expensive 
financing than that for the Federal dam. ‘The Commission’s own ex- 
aminer told it so, and yet the Commission went right ahead and pre- 
sented this paper case, and it is a paper case in two respects. 

When I refer to a “paper case,” 1 mean it does not hold up under 
analysis. It is a paper case in two ways: First, it is based upon the 
assumption, in inter to determine whether or not the 2 proposals are 


eee of Federal financing of both, and, second, it is a paper 


case because it also assumed 3 dams. 

In 1954, on the floor of the Senate in a speech which the Record 
would show, I warned the Senate about that gimmick. And I said, 
in my judgment, that the third dam will never be built. I repeat it 
this morning. 

And, in 1954, I also warned the Senate of the fast tax writeoff gim- 
mick in this case, and you will find it in the Record, because they had 
made the applications for the certificates. I said, in that speech, if 
this application is granted, the result will be that the American people 
will pay a substantial part of the cost of the two dams that will be 
built by the Idaho Power Co. 

And that is why, Mr. Chairman, if I seem to speak with some very 
deep conviction about this, I have lived with this one for years. I have 
seen the strategy of the utility monopoly assisted by its adviser, 
Ebasco. I think it has been just as clear as the noses on our faces 
since 1953 just what this scheme was. 

Now the American people have before them the question as to 
whether or not they are going to pay the bill, and the future genera- 
tions will have before them, if we do not stop this, the terrific loss 
of their heritage in this very valuable natural resource. 

Once again, I challenge Mr. Kuykendall to answer my analysis of 
the FPC opinion as presented in the Senate Interior Committee print 
of September 1955. 
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KUYKENDALL MISLEADS COURTS INTO FAST AMORTIZATION TAX WRITEOFF 
DECISION UNDULY FAVORING COMPANIES AS AGAINST CONSUMERS 


It is high time that Congress got rid of a Federal Power Commis- 
sion Chairman who interprets the action of Congress, in opening the 
fast writeoff tax procedure to electric and natural-gas utilities, as 
a bribe to private enterprise to induce it to build additional capacity. 

_It is sufficient that Congress simply intended to provide the addi- 
tional capital required without burden to either stockholders or con- 
sumers. Under the Commission’s ruling, some companies are already 
disbursing their bribes as tax-free dividends or return of capital. 

This is precisely the position which Mr. Kuykendall advances as 
the Commission’s position in an attempt to justify his glaring failure 
to require sound, uniform accounting for the interest-free capital 
which electric and gas utilities have secured under this fast writeoff 
tax procedure. In taking this position under Kuykendall’s leader- 
ship, the Commission again overruled its able technical staff. 

Mr. Kuykendall cites the decision of the United States Court of 
Appeals for the District of Columbia in City of Detroit v. Federal 
Power Commission as completely and unequivocally approving the 
action of the Commission in dealing with this problem. 

Mr. Kuykendall quotes the court opinion at length. Thus, the court 
described the plan of the petitioner, city of Detroit, speaking for the 
consumer interest, as in essence to allow Panhandle Eastern the yearly 
saving in taxes, interest-free capital, but to “deduct the amount of 
that saving each year from the rate base.” 

The court continues, and I quote from the court: 

This plan was rejected by the Commission, which concluded, we think correctly, 
that the intent of Congress reflected in section 124A is not to benefit consumers 
but the taxpayer, in order to encourage construction of certain emergency types 
of facilities. Were the tax savings deducted from the rate base, the taxpayer 
here would not receive the intended benefit. The valuations upon which it is 
entitled to earn a fair return would be decreased by the amount of the savings. 
In placing the savings at the disposal of Panhandle under the limitations speci- 
fied, the congressional intent is effectuated. The funds go into a reserve account 
for the payment of deferred taxes to accrue after the 5-year amortization period. 
Though thus earmarked, the funds are available for income-producing purposes. 
Unless this is permitted, it is difficult to see how Panhandle could benefit sub- 
stantially. This statute, unlike the Natural Gas Act itself, is not for consumer 
benefit. It has a different public policy, and should be given effect as intended 
by Congress. Furthermore, the solution of the Commission does not result in 
higher rates to the consumer. It simply does not operate to reduce them It 
aids Panhandle, but neither aids nor harms petitioners. We think this is the 
result sought by Congress. 

The Cuarrman. Senator Morse, section 124A; is that a part of the 
tax-amortization bill? 

Senator Morse. It is the accelerated amortization section of the 
Internal Revenue Code prior to its revision in 1954. 

The Cuatrman. The Internal Revenue Code? 

Senator Morse. That is right. I have quoted at this length from 
Kuykendall’s excerpt from the court decision because it contains basic 
errors which are damning evidence of the kind of case the FPC, un- 
der his leadership, presented to mislead the court into a decision actu- 
ally penalizing consumers in order to bribe the companies to do their 
- at no expense to themselves. 

he Commissioner’s position, as restated by the court, is in error 
in, first, its conception of the company as the taxpayer; second, its 
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assumption that the company would not benefit if the Government’s 
contribution of capital were deducted from the rate base; third, its 
assumption that the Commission’s solution does not result in higher 
rates to consumers; and, fourth, its assumption that the Commis- 
sion’s solution reflects the intent of Congress. 

In my opinion, the facts are: 

One, the company is merely the tax collector; the taxes are actually 
paid by the consumers. 

Two, the company would benefit even if the free capital contributed 
by the Government were deducted from the rate base, because it would 
not have to put up the capital required for the emergency margin of 
capacity. 

hree, the Commission’s solution will result in consumers paying 
higher rates to the extent necessary to pay a 6-percent return on 
emergency capacity over and above what would be required to serve 
them if the Government had not encouraged the company to construct 
additional defense capacity out of tax moneys which the consumers 
had actually paid but the Government had not collected. 

And, four, the intent of Congress was that the fast writeoff tax 
savings should represent a contribution of capital by the Government 
so that the additional margin of capacity which it was asking should 
burden neither ihe stockholders nor consumers. Congress “did not 
intend to offer the companies a bonus at the expense of both taxpay- 
ers and consuniers—a profit on the capital put up by the Government 
at the expense of the taxpayer. 

But even if this FPC interpretation of the emergency accelerated 
amortization provision of the tax law were correct, is it not amazing 
that, under Mr. Kuykendall’s chairmanship, the FPC has decided to 
apply section 167 of the Internal Revenue Code in the same way ? 

That provision, enacted in 1954, permits a corporation to use more 
favorable amortization methods than the conventional straight-line 
depreciation method. Under it, very substantial tax savings can be 
made by the corporation and, by the same token, very substantial 
losses of tax revenue are sustained by the United States ‘Treasury. 

So, for example, one expert, w riting in the Harvard Business School 
Journal, estimates that the Treasury will lose $19 billion in revenue 
during the first 17 years of its operation. 

The announced rationale of the provision is that it is more realis- 
tic than straight-line depreciation because it permits larger percentage 
reductions for depreciation in the early years of equipment, reflecting 
their rapid loss of value during the early years of use. 

The argument used for section 168 of the code (sec. 124A of the 
1950 law), that it is to supply an incentive for investment which 
otherwise would not be made, was not advanced in support of section 
167. 

Yet, the FPC has interpreted section 167 in the same fashion as 
section 168 and held that for rate purposes the depreciation need 
not be the same as for tax purposes. This is a handsome gift to the 
utilities, 

It is another example of the manner in which the FPC, under Mr. 
Kuykendall, constantly rules in favor of the companies to be regu- 
lated but it, no matter how tenuous or tortuous the reasoning. 
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In this case, Amere Gas Utilities, Docket No. G-6358, June 30, 1956, 
a majority of the Commission said: 

We can find no legal difference between the problem now before us and that 
whieh was presented to us by section 124A, now section 168, of the Internal 
Revenue Code, pertaining to 5-year amortization of defense facilities pursuant to 
a certificate issued by a defense agency of the United States. Admittedly, sec- 
tion 167 of the Internal Revenue Code contains no specific mandate to ereate a 
reserve account for the deferred taxes. Nevertheless, we know of no way to 
effectuate the clear and obvious congressional. intent, except by so doing, just as 
we did in our two prior opinions above mentioned. 

Commissioner Connole, dissenting, had no such difficulties, and from 
his decision I quote: 

I dissent from the majority opinion because it will have the effect of authoriz- 
ing a permanent reserve created out of excessive charges to operating revenue 
deductions for Federal income-tax payments cotnrary to the intent of the Con- 
gress, contrary to established regulatory law, and unjustified by the regulated 
utility concept. 

I ask that the full text of the majority and minority opinions be 
placed in the record at this point, Mr. Chairman. 

The Cuarrman. Without objection, they will be placed in the record: 
(See p. 263.) 

Senator Morsr, The matter is more than a mere difference of opin- 
ion, The differing opinions demonstrate what has been taking 
place at the Commission under Mr. Kuykendall’s chairmanship. If 
he is confirmed it will be the signal that Congress is insensitive to the 
manner in which its delegated powers are being employed to enrich 
supposedly regulated utilities and gouge consumers. 

There could be no better illustration than these eases of the grave 
danger of having one of the country’s outstanding regulatory commis- 
sion continue under the guidance of Mr. Kuykendall. Because the 
higher courts themselves—the last resort for protection of the public 
interest—must, of necessity, assume that the technical reasoning and 
interpretation of a Federal agency, equipped with a large staff of engi- 
neers, accountants, and lawyers supposedly hired to protect the public 
interest with money appropriated by Congress for that purpose, can be 
depended upon for accurate presentation of the facts. 

In fact, in this case, I wish we had some administrative require- 
ment, rule, or regulation that would require the agency to clearly in- 
form the court when it is overruling its technical experts, because, if 
the Federal Power Commission under Mr. Kuykendall had to comply 
with that kind of a ruling, very frequently, it would have to so notify 
the court. 

By 1929, regulation of electric, gas, and communications utility cor- 
porations had virtually broken down because of failure of State 
commissions to secure court decisions that would free them from the 
interrelated burdens of holding company inflation of capitalization 
supported by rate cases based on “guestimates” known as reproduction 
cost valuations. 

Following enactment of the Public Utility Act of 1935, the Securi- 
ties and Exchange Commission and the Federal Power Commission, 
with their expert staffs dedicated to the public interest, established 
the basis for court decisions which swept aside these twin burdens. In 
terms of the Federal Power Commission, the series of the United 
States Supreme Court decisions which made history in regulation 
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included those involving Natural Gas Pipeline Co. of America, Hope 
Natural Gas Co., Panhandle Eastern Pipeline Co, Northwestern 
Electric Co., etc. These court decisions made it possible to regulate 
rates on a prudent investment basis, without even considering re- 
production cost and to require uniform accounting on an original 
cost basis, with all inflationary items removed from the plant accounts. 

Financial houses in New York recognize this as progress, strength- 
ening the utility companies. 

But, most important of all, it opened the way to effective regulation 
in the interest of both consumers and small stockholders at both Fed- 
eral and State levels. 

The Senate of the United States cannot afford to confirm a man to 
the Federal Power Commission who has demonstrated his readiness to 
lead regulation in a retreat, back to the old days when State commis- 
sioners testified they hesitated to go through the futile gesture of 
making conscientious decisions in favor of consumers because court 
precedents all favored the companies. And these precedents favored 
the companies because the regulatory commissions of that. day were 

enerally without adequate technical staffs to meet the multi-million- 
ollar utility combines on anything like equal terms in preparing 
groundwork for the courts. 

We cannot allow the outstanding Federal Commission in the field 
of electric and gas utilities to continue under the leadership of Mr. 
Kuykendall, who has demonstrated a complete failure to use the Com- 
mission’s large staff to carry on its tradition of leadership in pro- 
tection of the consumer interest. I cite again the many times the 
technical staff makes findings contrary to the decision of the Commis- 
sion. 


KUYKENDALL DECEIVES CONGRESS ON HIS REVERSAL OF CONGRESSIONAL 
MANDATE CONCERNING DURATION OF HYDRO LICENSES 


Mr. Kuykendall’s statement justifying his improper policy on dura- 
tion of licenses for hydroelectric projects is a particularly glaring 


Y 


example of his readiness to deceive Congress and trade on the expecta- 
tion that members will not have enough detailed knowledge in this 
technical field to catch him. 

The charge, which he is attempting to meet, is that he and a majority 
of the Commission under his chairmanship, have permitted private 
power companies to secure what amounts to extensions of their licenses 
for hydro beyond the 50-year maximum permitted under the Federal 
Power Act and thus to evade what has been known as the option of the 
Government to recapture these projects at the end of the licensed 
period. 

Do not forget, by way of digression, Mr. Chairman and members 
of the committee, very frequently in debate in Congress, and very fre- 
quently public discussions outside of Congress, when we have these 
hydroelectric projects, it is said, “But it only runs for 50 years, and 
then after 50 years it will revert to the Government. The companies’ 
interest is only for a 50-year period.” 

It sounds good, Mr. Chairman, but under this Commission, with Mr. 
Kuykendall as Chairman, it is fast becoming meaningless, for the rea- 
sons that I set forth in this part of my statement. 
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The companies have been allowed to get away with this sort of a 
deal by coming in with a proposal for construction of an additional 
development and then getting what amounts to a new long-term license 
for old projects illegally operated without a license. 

The specific issue is whether, under the propower company: chair- 
manship of Mr. Kuykendall, the companies, by proposing a new hydro 
development and asking that previously constructed developments. be 
included under the new license, are going to be allowed to secure an 
extension of the period of use of a hydroelectric resource subject to 
congressional jurisdiction beyond the 50-year limit which Congress 
wrote into the Federal Power Act. 

Let me call attention to the way in which the pre-Kuykendall Com- 
mission interpreted its duty in this matter. This will involve refer- 
ence to Commission decisions in the 1940’s which Kuykendall’s state- 
ment fails to cite. 

In the first place, to see how the Commission established the prin- 
ciple, I will refer to early Commission action on unlicensed constructed 
projects, where no reconstruction or new construction was proposed. 
In 12 such cases decided between 1935 and 1940, the Commission issued 
licenses extending to June 30, 1970—50 years after the Federal Water 
Power Act of 1920 became effective, or, in 2 cases, to 50 years after 
the project was started. 

Included in that list are: Project No. 400, Western Colorado Power 
Co.; project No. 1904, Connecticut River Power Co. and New Eng- 
land Power Co.; project 1881, Pennsylvania Water: & Power Co.; 
project 1855, Bellows Falls Hydroelectric Corp., Connecticut River 
Power Co., and New England Power Co.; project No: 1893, Public 
Service Co., of New Hampshire; project No. 1856, Electro Metal- 
lurgical Co.; project No. 1913, Public Service Co., of New Hampshire; 

roject No. 1744, Utah Light & Traction Co. and Utah Power & Light 

0.; project No. 1759, Wisconsin-Michigan Power Co.; project No. 
1888, Metropolitan Edison Co.; project No. 1968, Wisconsin Public 
Service Co.; and project No. 1979 of the same company. 

The Commission’s principle in these cases was made clear in the 
Metropolitan Edison case, project No. 1888, after the company had 
asked a rehearing. 

In its opinion of November 17,. 1947, issued after rehearing, the 
Commission called attention to the fact that the “project has been 
in trespass since original construction and a license should have been 
obtained on passage of the Federal Water Power Act of 1920.” 

After noting further that, since 1938, the Commission “has uni- 
formly fixed January 1, 1938, as the effective date of the commence- 
ment of the administrative charges required by section-10 (e) of the 
act,” the syllabus of the opinion continues : 

38. Except in cases where an earlier date is appropriate, June 30, 1970, is 
the termination date prescribed by the Commission since 1938 in all licenses 
for constructed projects operating without prior Federal authority. 

4. The obligation to obtain a license rests upon the owner of each hydro- 
electric project operating with appropriate Federal authority in streams subject 
to the jurisdiction of Congress. 

5. To grant applicant’s request for a license covering a longer period than 
to 1970 would be to accord a special privilege not accorded to companies which 


applied for appropriate authority at an earlier date and not! contemplated by 
the Congress in a statute limiting the license period to 50 years. 
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As the Commission of that day said : 
If a company could willfully violate the law and fail to obtain a license for 


26 years, as this applicant has done, and then receive a 50-year license from 


the date on which it filed the application, its license would run for 26 years 
more than if it had obtained the requisite authority in 1920 (FPC reports, 
vol. 6, p. 189). 


Members of the committee, in the second place, there were the 
Commission’s decisions in cases where a single old and inadequate 
development was completely reconstructed and modernized, that is, 
essentially redeveloped. These include most of the cases cited by 
Ex-Chairman Kuykendall. 

In the first of these cases, involving Idaho Power Co.’s project 
No. 457, the Commissioned followed closely the reasoning in the Metro- 
politan Edison case. This is not cited by Kuykendall. Thereafter, it 
treated the reconstruction of a specific project as essentially a new 
project entitled to a 50-year license. 

But this is something totally different from the giveaways which 
the Commission is now offering the companies, in which a single com- 
pany may get a new 50-year license for as many as 10 old developments 
m connection with 1 proposed new development. 

The case of project. No. 457, Idaho Power Co., the company applied 
for amendment to its license, terminating June 30, 1970, to permit it 
to redevelop the site, about doubling the original capacity. The Com- 
mission, by order of April 29, 1947, amended the license for this 
ee without extending the date of expiration. 

Idaho Power Co., by letter of May 20, 1947, requested the Com- 
mission to consider its application as one for a new 50-year license, 
for the redeveloped project, effective from the date of its issuance. The 
company urged that otherwise it faced what “could amount to accept- 
ance by the company of a 23-year license for a new plant representing 
# major investment.” 

The Commission, by order of August 6, 1947, denied the company’s 
request, stating in part : 

4. The application for amendment of the license for project No. 457 to cover 
the redevelopment stated that the project site is to be redeveloped to utilize 
all of the available head, and it would appear, therefore, that the redevelop- 
ment is merely an enlargement of the project presently covered by the license. 
This being so, it is not in harmony with the intent of the Federal Power Act to 
issue a new license for further development of a project already under license; 

5. A new 50-year license would provide for amortization to commence 20 years 
from the effective date of the license, whereas the 20-year period under the 
present license for the project will, by the terms of the license expire in 1948; 

The Commission, having considered the request, the project record and its 
past practice in such matter, finds that: 

6. It would be incompatible with the intent of the Federal Power Act and 
inconsistent with the public interest to grant the company’s request (FPC reports, 
vol. 6, p. 831). 

Members of the committee, this leads to brief comment on the cases in 
this group cited by Ex-Chairman Kuykendall : 

Project No. 1940, Wisconsin Public Service Corp., was essentially a 
new project using the site of an old project which applicant had bought 
ata receivership sale for $8,000 and built a new dam and powerhouse 
for $606,546. 

Project No. 1966 similarly represented construction of a new power- 
house. 
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Project No. 2004, Holyoke Water Power Co., involved construction 
of a new powerhouse designed to be expanded step by step to four 
times initial capacity by about 1965 for full development of the 
resource. 

Project No. 2056, St. Anthony Falls Water Power Co., by Kuyken- 
dall’s own statement is essentially a new project in which the company 
is licensed to develop power at Government navigation dam in place 
of its 54-year-old dam which is to be removed. His statement that 
the license was later amended to include constructed facilities at 
Upper Falls apparently refers to action in 1953 or later because no 
such order appears in the 1951 and 1952 volumes of Federal Power 
Commission reports. 

None of these citations provide justification or precedent for the 
reversal of congressional policy limiting license terms to not more 
than 50 years. In fact, in the long list of precedents, which are based 
on sound principle, he can depend on only one exception to support 
the new and vicious principle which he is establishing to give the 
companies the virtual freedom from possible recapture of waterpower 
projects by the people as provided by law. 

That exception is the last which he cites, project 2077, Connecticut 
River Power Co., in which the Commission in 1952 allowed the com- 
pany to obtain a full 50-year license for 2 constructed projects in 
connection with the proposed construction of a third development. 

But, under Mr. Kuykendall, the Commission is proceeding rapidly 
to accomplish the virtual repeal by administrative action of the 50-year 
limitation on license periods and the opportunity thereby afforded 
Congress to consider taking over the project on payment of net invest- 
ment to the licensee. 

As the Senate Committee on Commerce said in September 1919 in 
recommending the bill, in the first instance, which is now part I of 
the Federal Power Act: 

We should pass legislation which will lead private capital and enterprise to 
develop these resources under such regulations as will give consumers good 
service and cheap power, or the Government itself should proceed to make this 
development. 

This bill proceeds on the theory of private development with ultimate public 
ownership possible. 

The Cuarrman. May I interrupt the Senator right there. We 
had some discussion, but following out what the Congress said in 
1920, they said further in the act: 

That in case the Commission shall find that any Government dam may be 
advantageously used by the United States for public purposes in addition to 
navigation, no license shall be issued until 2 years after it shall have reported 
to Congress the facts and conditions relating thereto. 

Does the Senator from Oregon feel that in the Hells Canyon case 
this was carried out? 

Senator Morse. I think that is exactly what they failed to do in the 
Hells Canyon Dam case. 

The CuatrmMan. Deliberately failed. I quoted for the record again, 
from section 4 of the act as amended in 1935, subsection E. 

Senator Morse. May I say to the committee, what I am seeking to 
point out in this point in my testimony is that I think congressional 
review is very important and I think that what the 1920 act said in 
effect was, we are going to have Congress review this after 50 years. 
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That does notimean after 50 years you are not going to grant extensions 
under terms to be provided, but it does mean that after 50 years, you 
are going to take a look at this and decide whether or not it be in the 
public interest in connection with any project that it ought to become 
a Federal project with the payment, for the remaining net investment 
of the company by the Federal Government. I certainly think it is 
important to keep the door swinging, keep it open, so that Congress 
can take a look at the end of the expiration date. 

Senator Lauscue. Will the chairman let me see that statement? 

The Cuairman. I have it marked. 

Senator Morse. Would you like me to go ahead ? 

The Cuammsn. Yes. 

Senator Morsg. The companies have always been out to destroy this 
alternative, and Kuykendall has led the Commission in affording a 
way for them to accomplish this objective. According to Kuyken- 
dall’s own testimony, this is being offered as a bait to get the companies 
to bring their present unlicensed projects under license—in other 
words, to obey the law as it is written. 

Two cases have been decided by the Commission under Mr. Kuy- 
kendall’s chairmanship which clearly show his intention to offer the 
— power companies this inducement. These are the Montana 

ower Co. case, in which the Commission gave the company a license 
to 1996 for 9 separate power developments of which only 1 would 
be new; and°the Carolina Aluminum Co. case, in which the Com- 
mission gave the company a license to 1997 for 3 separate constructed 
developments and to 2007 for a new project. 

In other words, these two private companies, which fought the 
Commission for years to avoid taking licenses, have been rewarded 
for the resulting postponement into the Kuykendall regime, by getting 
licenses for:a combined total of 11 constructed projects for a period 
extending practically to the end of the century. And there is no 
proposal that any of these constructed projects are to be reconstructed 
to bring them within the list of precedents cited by Mr. Kuykendall. 

If the principle which the Commission invoked from 1935 to 1950 
had been applied, Montana Power would have received licensed terms 
to June 30, 1970, for all but 2 of its constructed projects, with the 
termination date for the remaining 2 constructed projects being 1977 
and 1980, respectively. In the case of Carolina Aluminum, 2 of the 
constructed projects would have been licensed to June 30, 1970, and 
the other to 1977. 

The Pacific Gas & Electric Co. in my own State has been granted 
a similar favor in connection with its project No. 2105 for which the 
Commission granted a license covering both constructed and proposed 
developments for a 50-year period Ton November 1, 1954. Other 
cases are coming up including the California-Oregon Power Co. proj- 
ect No. 2082 on the Klamath River; the Alabama Power Co. project 
No. 2146 on the Coosa River; and the Duke Power Co. which Mr. 
Kuykendall mentions. The Duke case involves 10 constructed and 1 
proposed development on the Santee River. 

The public interest requires full observance by the Federal Power 
Commission of the congressional intent that private developers of the 
Nation’s hydroelectric resources accept licenses for periods terminat- 
ing not later than 50 years following enactment of the Federal Water 
Power Act in 1920, if the projects were constructed prior to that date, 
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or 50 years following construction of the projects constructed subse- 
quent to that date. Only by such procedure can the people of the 
country be protected in their right under the existing law to a periodic 
opportunity to determine whether the operation and maintenance of 
such projects should not be taken over by the Government on reason- 
able reimbursement of the licensee. 

That review should be by the elected representatives of the people 
and not by the Federal Power Commission. ‘That opportunity to 
determine that matter of public policy ought to be exercised by the 
Congress and we should not have this Kuykendall doctrine now in- 
tervened which in effect, in my judgment, defeats the intent of the 
Tena act. 

nly by such Sec can consumers be assured that after the 
development has been in operation for 20 years, profits in excess of a 
specified rate of return will be used in part to maintain amortization 
reserves which will serve to reduce the company’s claims for net 
investment in the project. 

Mr. Kuykendall has shown by his own statement, in my judgment, 
with its less than full disclosure of the facts, that he cannot be trusted 
to protect the public interest or carry out the congressional intent in 
this vital field. 

I close, Mr. Chairman and members of the committee, by saying— 
as I said at the start—I never find it pleasant to express such dif- 
ferences of opinion in regard to the qualifications of a fellow human 
being. But I owe a duty to the people of my State and, in my judg- 
ment, that duty calls upon me to oppose with all the vigor at my 
command this appointment, because I do not think that it is in the 
interest of the people of my State or of my country. 

I shall continue to hope that after a thorough analysis of the record 
of this hearing, that this committee will vote to reject this nomination. 

The Cuarrman. Thank you, Senator. 

Are there any questions from members of the committee ? 

Senator Lauscue. Did the Senator mean to say that the present law 
provides that the Congress shall determine whether there shall be a 
maeet of the property and that that function is now being exr- 
cised by the Commission ? 

Senator Morse. No; that is not what I said. What I say is that I 
think the Commission is violating the spirit and intent of the 1920 
law as brought out in the committee report, from which I quoted and 
that I think that they ought to make perfectly clear that there should 
not be an extension beyond the 50-year period in view of the precedents 
that were made in 1935 to 1950, without the Congress taking a look at 
it. 

Senator Lauscne. Does the law now so provide? 

Senator Morse. It is not settled whether the Commission can fol- 
low this course of action under the present wording of the law if it 
wants to, but I do not think that is good public policy. I think, 
however, Mr. Kuykendall onght to make very clear that the precedents 
he is now setting are not precedents that really support the intent of 
the law as expressed by the Senate committee in the report in 1919 
that I cited. The precedents he ought to be setting are the precedents 
followed from 1935 to 1950, and those precedents make very clear that 
there shall not be any extension beyond the 50-year period. 
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Senator Lauscue. This language which was read by the chairman, 
is that applicable to renewals? 

The Cuairman, No, no. 

Senator Morse. No; it is not. 

The CuHarrman. No; that is not applicable to renewals. I do not 
contend that, I contend that in general, where there is a dispute as 
to whether or not a private license should be issued or whether or not 
a. Government dam could be built advantageously under a compre- 
hensive plan, that it is the duty of the F ederal Power Commission 
not to grant that license within 2 years and to notify Congress of the 
fact and conditions which was not done in the Hell’s Canyon case, 
for example. 

Senator Morse. So the Senator from Ohio will not leave the com- . 
mittee room with any misunderstanding of my position, let me set 
up this hypothetical situation. 

The CuHarrMan. I want to just say further on that, because surely 
there could be no contention that there was no notice that Congress 
was considering the proposition between a private license and a Gov- 
ernment dam in this particular site. It was common knowledge to 
the Commission and everyone else in this particular case—it was in 
both the House and the Senate committees—that there had been much 
said about, it on the floor and in the press in this controversy, and that 
in this particular case the Commission acted, in my opinion, very 
abruptly. They waited until Congress had wtieret and then made 
the announcement which I think is unforgivable in view of that 
section. 

Senator Morse. There are two things I want to say to the Senator 
from Ohio so he will understand my position, 

The Cuamrman. Maybe I should have said unexplainable rather 
than unforgivable. 

Senator Morse. I do not mean to imply in anything I have said that 
1 am of the opinion that the recent Kuykendal decisions are not sub- 
ject to challenge. I happen to think that they are and should be 
challenged, but that is for the courts subsequently to decide because 
I think the recent Kuykendall decisions on this point to violate the 
intent of the congressional act and I hope to see them challenged in 
the courts, 

But the second point I want to say to the Senator from Ohio, imagine 
for a moment that he and I sat on such a power commission, My point 
is that as a member of that commission, I would be greatly influenced 
by the language I have cited as to the intent of Congress as set forth 
in the quotation of the 1919 Senate committee report, and I would 
be greatly influenced by the interpretation of the act from the 

eriod of 1935, or thereabout, to 1950, which I said in my argument 

think is quite contrary to the interpretations now being made by 
the Commission in its granting of these extensions beyond the 50-year 

eriod. That would be my position as a commissioner, and, therefore, 
Te auild be prone to say, in a commission decision, if I were writing it, 
in view of what I think is the clearly expressed intent of the Congress 
and in view of the precedents from 1935 to 1950, until Congress tells 
me otherwise, I will vote for no granting of an extension. 

Senator Lauscur, This may not be relevant to the subject of the 
inquiry, but nevertheless, I want to ask the question. If there is a 

















NOMINATION OF JEROME K. KUYKENDALL 365 


determination to recapture by paying, as I understand it, an amount 
equal to the net cost 

Senator Morse (interposing). Investment cost. 

Senator Lauscue (continuing). To the licensee. Who determines 
whether the recapture shall be made? 

Senator Morsr. Well, Congress determines it. 

Senator Lavucue. That is, the Commission cannot say “We will 
recapture it,” and of course, it cannot because the money would have 
to be provided. Now, how is it brought to the attention of Congress 
that this right is going to expire and that Congress shall have the 
option of recapture? 

The Cuatrman. I think I can answer that question. I may be 
corrected, but the Federal Power Commission reports to Congress, 
and every year, in making their annual report, they should state these 

cases to ‘Congress. Then Congress subsequently would have to act 
and appropriate the money for the recapture. 

Senator Lauscur. Has there ever been a recapture? 

The CHarrman. No. 

Senator Morse. I do not know, Senator. 

The Cuarrman. I do not think there has been. 

Senator Purret.. Fifty years have not: expired, so that is correct. 

Senator Lauscuer. But there are some that have expired. 

The Cratrman. The Senator makes the point that 50 years have 
expired in some of these cases. 

Senator Morse. Fifty years have expired in regard to some of 
these companies that did not proceed forthwith to seek a license 
because they had been operating the projects for years before 1920 
and those 50-year periods are up. 

Senator Pastore. Do you not think something more effective is 
required by law? The question was raised by the ‘Senator from Ohio 
as to whether or not this section that was read by the chairman of this 
committee, with reference to this notice of 2 years, applied to these 
renewals after the 50-year license had expired. I think we need 
something more than merely a statement in a Commission report that 
the 50-year period in X case was coming up and expiring, and that 
maybe we could or we could not exercise the power of recapture. 

Senator Morse. I think something more may be required. This is, 
in my judgment, not relevant to this nomination. 

Senator Pastore. Let us assume that the Commission had extended 
the license for an additional period, that would preclude the Congress 
from establishing this authority that we are talking about, and all 
that could be done before it came here. 

The Cuarrmman. That is right. 

Senator Pasrore. I think, myself, that you ought to have a con- 
dition precedent that would have to be met so that all parties would 
be put on notice that this 50-year period was expiring. 

The Cuarrman. But we are talking further about the duty of a 
commission set up to protect that interest and the interest of Con- 
gress in its making such a report or finding to Congress, which has 
not been done. 

Senator Pasrorr. Congress could be closed, too. 

The Cuatrman. Congress could fail to appropriate the money, but 
that still does not preclude a commission that is an arm of Congress 
93517—57——24 
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to carry out the intent of the law and so notify Congress. If Congress 
wanted to be lax or not appropriaie the money, that would be a de- 
cision of Congress. eos 

Senator Morse. Could I, Mr. Chairman, at this point insert in the 
record section 14 of the Federal Power Act (sec. 14 of the act follows) : 

Sec. 14 [As amended August 26, 1935.| Upon not less than two years’ notice in 
writing from the Commission the United States shall have the right upon or after 
the expiration of any license to take over and thereafter to maintain and oper- 
ate any project or projects as defined in section 3 hereof, and covered in whole 
or in part by the license, or the right to take over upon mutual agreement with 
the licensee all property owned and held by the licensee then valuable and service- 
able in the development, transmission, or distribution of power and which is 
then dependent for its usefulness upon the continuance of the license, together 
with any lock or locks or other aids to navigation constructed at the expense 
of the licensee, upon the condition that before taking possession it shall pay the 
net investment of the licensee in the project or projects taken, not to exceed 
the fair value of the property taken, plus such reasonable damages, if any, to 
property of the licensee valuable, serviceable, and dependent as above set forth 
but not taken as may be caused by the severance therefrom of property taken, 
and shall assume all contracts entered into by the licensee with the approval of 
the Commission. The net investment of the licensee in the project or projects 
so taken and the amount of such severance damages, if any, shall be determined 
by the Commission after notice and opportunity for hearing. Such net invest- 
ment shall not include or be affected by the value of any lands, rights-of-way, 
or other property of the United States licensed by the Commission under this 
Act, by the license or by good will, going value, or prospective revenues; nor 
shall the values allowed for water rights, rights-of-way, lands, or interest in 
lands be in excess of the actual reasonable cost thereof at the time of acquisition 
by the licensee: Provided, That the right of the United States or any State or 
municipality to take over, maintain, and operate any project licensed under 
this Act at any time by condemnation proceedings upon payment of just com- 
pensation is hereby expressly reserved. [41 Stat. 1071, 49 Stat. 844; 16 U.S. C. 
807] 
which is the applicable section of the act, and then only add this 
comment, because this is certainly neither the time nor the place to 
engage in a discussion as to how we think the Administrative Proce- 
dures Act ought to be amended. However, it does deal with the point 
that I raised, June 18, when I appeared before the committee and had 
an interesting colloquy with members of the committee on the func- 
tions of an administrative agency, as a child of the Congress and not 
the executive branch of our Government. It concerns me very much, 
and I think here you have a problem raised by an act, passed in 1920, 
at which time they were not thinking that 1970 would arrive, and we 
are getting close to it. 

Now we have a congressional responsibility to take a look at this 
administrative act that we passed and gave certain powers to a child 
of the Congress and not the executive branch of our Government and 
say, “All right, now, we are getting pretty close to the due date and 
here is the procedure that you will follow,” which means further 
legislation, but only to the extent that it is relevant to this very minor 
degree to the Kuykendall nomination. I happen to think that this 
Commission under Kuykendall’s chairmanship should not be going 
ahead and extending these licenses without getting instructions from 
its parent, and what is happening 

Senator LAauscue (interposing). May I interrupt at this point? 
This subject is new to me and, therefore, you will have to under- 
stand that I am groping a bit, but does the Commission now have 
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the power to allow the construction of some addition, granting ex- 
tensions and thus, postponing the termination date of 1970? 

Senator Morse. In my judgment it has the power, subject to court 
review as to whether or not it has exercised its power excessively to 
defeat the purpose of the original act. But what I am expressing 
here is that I think what the Commission is doing is defeating the 
purpose of the original act by extensions that go far beyond your 
example. 

Senator Lauscue. That would mean that the reports which we are 
talking about having to be filed with Congress giving it an oppor- 
tunity to act on the option, shall be deferred indeterminably. 

The CHarrMan. Correct. 

Senator Morse. That is why I say I think you are going to have 
to have mandatory legislation. 

The Cuairman. And I think that this committee had better pursue 
the matter, at least have the staff pursue the legal problems involved, 
in drawing up amendments that can allow Congress to take definite 
action in this matter, but it has to be based upon the duty of a com- 
mission or member of a commission considering that their responsi- 
bility is to Congress to carry out the intent of the act. 

Senator Morse. I strongly recommend it. 

The CHairman. Yes. You would be surprised at the number of 
recaptures that technically and legally we could consider at this point, 
which you have brought up very forcibly. 

Any further questions? 

(No response.) 

Senator Morse. I want to thank the committee for its usual 
courtesy. 

The CHarrman. Are there any other witnesses? 

Senator Pastore. May I say at this juncture, a very serious allega- 
tion was made in Mr. Morse’s presentation, and I think it appears on 
page 6 with reference to some interrogation in the House before Mr. 
Kuykendall by Representative Bennett. Now, that might have been 
an off-the-cuff answer on the part of Mr. Kuykendall, but I do hope 
Mr. Kuykendall will send something up for the record explaining 
his position more completely and in detail, if this was not intended 
as the complete answer to the question that was raised, because, apart 
from the matter pending before us on the question of confirmation, 
I think it is important to know what precisely is the function of the 
FPC in determining these issues: whether they are confined solely and 
strictly to the presentations made before them in determining what 
the public interest is, whether they are precluded from that by the 
law, or whether or not that is practicable policy of the Commission. I 
hope we can get something on that. 

Bonater Purtett. Mr. Chairman, we do not know whether that is 
the complete reply, and I think we better find out what the House 
hearing shows. 

Senator Pastore. I think that Mr. Kuykendall can cover that by 
answering it. e 

Senator Purreti. It does not follow that this is the complete reply. 

Senator Pastore. That is why I say it is a rather serious allegation 
and I think Mr. Kuykendall, in fairness to Mr. Kuykendall, should 
say whether or not they are confined to that by law or whether that 
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is a policy-or whether this is a misinterpretation of what he meant. 

The Caagrman. Well, Mr. Kuykendall will have ample opportu- 
nity to.either testify orally or to submit to the committee any stzte- 
ment he wishes pursuant to the last statement. 

Senator Porrmr. Mr. Kuykendall is here. 

The Cuarrman. Do you want to testify to that now, Jerry? 

Mr. Kuyxenpatu. I believe I can clarify that. 

The CuHarrman. We will be glad to hear from you. We have the 
time. Ithink we ought to take about a 5-minute recess. 

(A. short recess was taken.) 

The Cuarrman. The committee will come to order. We will be 
glad to hear from Chairman Kuykendall. 
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Mr. Kuykenpau.. Mr. Chairman, you will recall that when I testi- 
fied on June 28, before the conclusion of the hearing, I was given a 
number of written questions to answer, which I did answer, and 
included in that was an elaboration on this question that Senator 
Pastore is inquiring about, 

Now, maybe I ¢an just read that. 

The Cuarrmayn, Go right ahead. I want to say that I have those 
answers and I have just a couple or three questions on them. Go 
ahead. 

Mr. Kuyxenpat. I pointed out in my oral testimony that Olin 
Gas Transmission Co. had, in the Commission’s opinioa, sustained the 
burden of proof which numerous other companies, which I listed, 
had not been able to do. This is, admittedly, a difficuit burden as 
the Commission has discovered from other cases. The Commission 
was satisfied that Olin had sustained its case. The facts of the case- 
were unique, as the Commission pointed out, and resulted, in this 
case, in Olin making the requisite proof in a comparatively simple 
manner. Producers have generally been unable to relate their finan- 
cial needs for additional exploration and development to the price 
at which existing reserves should be sold. 

The thought that I was trying to express before the House com- 
mittee was that this issue was not raised, and if it had been, a closer 
question would have been present, but that does not mean that the 
interest of consumers in their need for continuing supplies of gas 
as well as with low prices, has not been protected, or that the deci- 
sion is not legally correct. If the Commission had any reason to be- 
lieve that the record in this case compelled reaching an unfair result, 
it would have, I know, reopened the record for further evidence. 

In this case, the Commission has sought to make future gas sup- 
plies available by exploration and development at a price less than 
would be the cost if the needed gas were to be purchased from others. 
The unusual facts of the case are briefly indicated by the following 
quotations from the Commission’s opinion : 

Olin is the largest individual producer in the field. It has about 50,000 
acres of the field’s some 250,000 productive acres and 358 of its 1,868 producing 
wells. There is no question but that in a few years’ time, Olin will be unable 
to meet its customers’ requirements with gas produced by it from the Monroe 
Field. Without some incentive to produce additional gas for its resale cus- 


tomers, Olin will be required to purchase the needed gas at higher prices from 
others which will directly result in increased costs to the consumers of gas. 
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If the needed volumes of gas were bought from United Gas Pipe Line Co, 
for example, which could well be the case, under United’s applicable rates as 
shown in this psoceeding, the cost of the alternative supply of gas from United 
would be, on the basis of a 72 percent assumed load factor for Olin’s main 
line, 15.50 cents per thousand cubic feet: and on a 100-percent load factor, 
14.10 cents. On the basis of Olin’s actual load factor for the year 1954, 
the cost would be 23.34 cents per thousand cubic feet. 

There was convincing testimony on the part of the executive vice president of 
the company, and Olin’s principal policy witness, that the amount of the 
increase above cost sought by Olin was needed to provide it with an incen- 
tive to carry on exploration activities in an effort to develop gas reserves 
in the northern Louisiana area sufficient to maintain supply to its main-line 
customers as the Monroe Field becomes depleted. Thus this witness testi- 
fied * * * “We think we can, by exploration and development, deliver our 
gas to our customers at a cheaper price under the productive system.” 

ev * *x * © * o 


In addition, there was evidence of Olin’s present and projected exploration 
program. In this connection, it should be kept in mind that present-day costs 
for exploration and drilling aetivities are much higher than in the past. For 
example, it appears that a Monroe Field deep test well today may cost as much 
as $220,000, compared with the $12,000 or so cost.of a shallow well by which the 
field has been developed. Additionally, there was evidence of increased opera- 
tional flexibility to the company resulting from ownership of its own production 
as contrasted with purchasing its gas from others which would redound, to the 
benefit of the consumers. On consideration of all the factors, on the basis of 
the record in this case, we conclude that the increased rates proposed by Olin 
will, while remaining within the bounds of reasonableness, serve the desirable 
and proper purpose of affording Olin the incentive and, at least to a degree, the 
means for undertaking the exploration and development which are required 
in the interest of Olin’s customers, to meet their need for continued supplies 
of natural gas at reasonable rates. 

Senator Pastore. Now, is that the decision that the Commission 
made with reference to that case? 

Mr. KuyKENDALL. Yes. 

Senator Pastors. That is not exactly my question. The question 
that I am asking here, and you say that you have answered it with 
that, you have given the reason there, that is a rather plausible reason 
depending upon how you saw the issue at the time it was presented 
to you, but this is what it says you said on page 6 of the statement 


made by Mr. Morse : 


No; I don’t think they would have gotten a lesser price but I think that it is 
possible that if it had been contested more vigorously that we would have had 
a lot more trouble in finding evidence to make a finding, that this was warranted. 
Now they had a pretty good spokesman from the company there and we quoted 
some of his testimony, who was quite persuasive, and he didn’t happen to get 
contradicted very much. 

Now, that raises the question Mr. Morse raises, and I would like to 
get an answer on this portion. Are you pre confined in rendering 
a decision to the persuasiveness on either side or the vigorousness of 
the contest that is made, or is it your function to go beyond the four 
corners of the presentation made by the contestants before you and 
see that the public interest is protected, even if you have to go out and 
find out the facts on your own? That is the question that I would 
like to have answered. 

Mr. KuyKenpat. Well, I will agree with the suggestion you made, 
I think, just before the recess, If "T were going to try to express the 
thought that I had in mind again, I could certainly choose better 
words. The Commission has a duty and exercises a duty of ferreting 
out the facts, that is what our hearings are for, they are factfinding 
inquiries. We are not merely sitting as a court to let the parties 
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advocate their own cases. I said in this statement that this burden of 
proof which these companies must now meet was set forth in a de- 
cision in the Court of Appeals for the District of Columbia. The 
burden of proof required Ke the city of Detroit case is a difficult one, 
as I have pointed out, and I listed a number of cases where we held 
that the companies had not sustained the burden. I think there were 
a dozen or more. The difficulty the companies have is proving that 
they need so much money, need so much of an increase or allowance 
of a price for their own produced gas to carry on the necessary ex- 

loration and development they think they will have to do. Now, 
in this case, due to the peculiar facts, where this company had lands 
and leases in nearby northern Louisiana, which they were ready and 
willing to develop, and due to the fact that it was proved that if,they 
did not find more gas of their own somewhere, they would undoubtedly 
have to pay a lot more than the 9 plus cents price we allowed, we 
felt it was in the public interest to give them that encouragement and 
that they had jusified it. They promised us they would go out and 
try to develop this additional reserve and they also testified that, 
in their opinion, they could do that at a cheaper price than they could 
buy gas from someone else, if they had to buy the gas. 

Gahator Pastore. Now, let me ask again the question that Repre- 
sentative Bennett asked you. Do you think if it had been contested 
more vigorously, they would have gotten a lesser price for gas? How 
would you answer that question today ? 

Mr. KuyKenpat. Well, I said that I did not think they would get 
a lesser price and the question is whether they could sustain the 


burden at all. Now, what I meant was that if somebody had insisted 
upon and cross-examined them and required them to demonstrate 
mathematically how much revenue they needed to carry on their ex- 
ploration and development, I do not believe the company could have 
sustained that. I still think in this particular case—— 

Senator ene :. Do not jump over that too fast. Why wasn’t that 
your dut ty? What do you mean by “somebody”? Whom do we 


mean by “somebody” ? 

Mr. KuyKenpa tw. Staff, our staff or any party in the case. But in 
this particular case, due to the fact existing supplies will soon be 
exhausted in the Monroe field, due to the fact that, if they don’t get 
reserves of their own, they will have to buy gas from somebody else 
at a higher + they showed that they were entitled to the going 
price in the Monroe area, which is a little less than 10 cents for gas 

gathered to the center of the field; and that with that incentive, they 
a go out and develop these reserves. 

Senator Bricker. Will the Senator yield at this point? If they did 
not follow their assurances to you, you could reopen the case at any 
time ? 

Mr. Kuykenpa... Yes, sir; we could. 

Senator Bricker. And furthermore, you mentioned the indefinite- 
ness of the testimony, the very fact that is apparent on the face of the 
record, I think, that nobody knows how many dry holes they will 
drill or what the cost of deve oping the reserves will be. It must be an 
estimate, according! to the best judgment of those who have all the 
testimony before them. 

Senator Pastore. \ That is precisely the point I am getting at. I am 
not trying to be eritical at this point, I am merely saying this: That 
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this is an imponderable, and at best, speculative. Nobody knows what 
the cost is going to be, yet that cost is leveled upon the consumer, You 
make a determination which is positive on a premise that is uncer- 
tain, but in the meantime, the burden is carried by the consumer. 

Now I am wondering just how penetrating this investigation is on 
the part of the Commission to determine as accurately as possible what 
this estimate is, because at best, I know it is an estimate. But whether 
you make it a sloppy estimate or a good estimate, as near to accurate- 
ness as possible, determines the price that that consumer is going to 
pay. I mean if you take the producer’s word as to what it is going 
to cost, he is cashing in by getting a present increase in rate which is 
predicated upon a statement that is not being thoroughly investigated 
and refuted to determine as to whether or not his speculation is based 
upon fact or figures. 

That is very important, and I think that all comes down to the 
qualification of the Commissioners who must determine that very 
point, how much is the public interest being protected, 

Mr. KuykENDALL. Well, of course no comment has been made here 
of all these other cases where we have denied anything as allowance 
for company produced gas other than the actual cost of it, and here 
is the one case where we felt due to the peculiar situation 

The Cuarrman. Your statement brought this case to the attention 
of the committee and the House and, of course, I think the record 
ought to show that the participants in these cases are only two, the 
applicant and the Commission. There is only one participant, two 
people, the two parties involved. 

Mr. KuyKeEnpDALL. I might add this, Senator Pastore, Senator Morse 
dwelt for a long time on how well he liked the examiner’s decision in 
the Hells Canyon case and criticized the Commission for not following 
it. Now, in this case, we did follow the examiner’s decision. We came 
out with the same result that the examiner recommended. 

Senator Pastore. In the Olin case. 

Senator Purreni. Was it after an exhaustive study ? 

Mr. Kuyxkenpbau. Full hearing, full record. 

We are interested in trying to maintain supplies of gas. 

The CuarrMan. You said that one of the bases for arriving at a 
decision was that if they had to go outside and buy gas they would 
have to buy it at a higher price? 

Mr. Kuykenpauu. Yes, sir; that was quite clear. 

The Cuarrman. If they found this extra gas in northern Louisiana, 
they would not have to. Well now, they have found it, is that correct? 

Mr. KuyKenpatu. No; they have lands and leases in northern Lou- 
isiana which they think have possibilities. 

The CHamman. So the record is clear on that, if they do find it, 
you are going to have to have a rehearing ? 

Mr. KuyKENDALL. Yes, sir; no doubt there will be another case if 
they bring in new supplies. 

Senator Pastors. The point is, Mr. Kuykendall, had you answered 
this question : “Well, we had a very complete study made by the staff. 
This was heard before the officer. We went into this thing thor- 
oughly. It didn’t make any difference how vigorous the presentation 
was, we had all our facts on our own and we made this determination 
on the facts. 
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If you had answered the question like that, I would not be asking 
these questions now. 

Senator Bricker. This is a perfectly honest answer. 

Senator Pastore. It leaves tremendous doubt in my mind because it 
depends on the vigorousness of the contestants in these cases as to 
how their decision is going to be made, and it isn’t the vigorousness 
that should count. It should be actually the investigation that was 
made that should be determined. 

Mr. KuyKkenpatt. I covered that in my written statement. If we 
felt there was an inadequate investigation, we would reopen the record 
as we have done before. 

TI did not use the best language that I could have used and, of course, 
answering questions before a large committee, when they come thick 
and fast, is a lot different. than sitting before a committee like this 
with a prepared statement which you just read. 

Senator Pasrorre. That is the reason I suggested you be allowed the 
opportunity to make an answer. 

Mr. Kuykenpat. I appreciate it. 

Well now, maybe I could help Senator Lausche a little bit in his 
interest in these hydroelectric licenses. First, in my written state- 
ment given to this committee, I cited 6 or 8 instances where the Com- 
mission, prior to the time I was on it, had done the same thing as 
Senator Morse now criticizes, that is, taking some old unlicensed 
projects along with a new development and giving a license for the 
whole, all the whole development as one. We never give a license 
for more than 50 years and we couldn’t do it and my written state- 
ment went in to all the reasons why. I asked or suggested that this 
committee look into the problem, as it is becoming more aggravated 
with every passing day. That is fully covered in my written state- 
ment and I am glad to hear Senator Magnuson suggest that maybe he 
will investigete this problem. 

Senator Morse says those cases I cited are different than the ones 
that have been decided since. Well, the staff of the Commission gave 
me those examples and they told me they were the same and I cannot 
see the difference or the distinctions he attempted to make, I will 
stand on my statement. 

The CuHarrman. Has the Commission under your chairmanship 
ever suggested to Congress a recapture? 

Mr. Kuyxenpati. That is another point, Senator. There have 
been no licenses which have expired yet. The first licenses will expire 
in 1970, and there will be a number of them expiring then. That is 50 
years from the date the Federal Water Power Act was passed, which 
was 1920, 

Senator Pastore. On that point, let me ask you the question, Are 
you familiar with the section that was read by the chairman and 
then picked up and repeated it by Mr. Lausche, of Ohio? 

Mr. KuykEnpDau. Yes, sir, I am, Senator. 

Senator Pastore. Now without reference to Hells Canyon Dam do 
you not think it would be a good idea to have a like provision with 
reference to this recapture, I mean, at the termination of the 50-year 
period ? 

Under existing law you could decide on your own merely to grant 
an extension of the license, is that not so? 
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Mr. Kuykenpatx. Well, we have never come to that because—— 

Senator Pasrore. Under existing law ? 

Mr. Kuyxenvaun. I do not think so. There are some provisions 
there. We have to report every license to the Congress and there 
is a provision in the act for continuing of a license for 1 year in the 
event the Commission isn’t ready to issue a permanent license. 

Senator Pastore. We will simplify the procedure for the record. 
What would happen, let’s assume you get around to 1970 when these 
licenses are expiring, what will happen at this time in your opinion 
under the law? 

Mr. Kuyxenpaty. IT am sure, in my opinion, under the law, the 
Commission will report to the Congress that certain licenses have 
expired and will continue to do that every year when one does expire. 
Now, in answer to your question, if there i is any need for clarification 
there, I certainly would favor requiring the Commission definitely, 
if it is not spelled out in the law for sure, to do so. 

Senator Bricker. Would that be in your annual report-or special 
report ? 

Mr. Kuykenpatu. I think it would probably be a special report. 
We have never come to that. It is 13 years in the future. 

Senator Pasrorr. I know, but it is just as well to look now in the 
future so we will not be in trouble at the time. 

Mr. Kuykenpatu. If there is any doubt about the Commission hav- 
ing a mandatory obligation to report those to Congress, I would 
favor a law like you suggest, and I think, probably, the report ought 
to be made not when the license expires, but say, a year or 2 years 
before. 

Senator Pasrorr. That is right, just as this other provision. 

The CramrmMan. But the extension of some of these licenses have 
pushed that day ahead ? 

Mr. KuykenpvALL. Well now, we have not— 

The CHarrMaANn. Yes, sir, it has. 

Mr. Kuykenpau. There have been two instances where old licenses 
have been surrendered that I know of, and that is in my written state- 
ment, and then a new license issued for additional developments along 
with the old, and the reasons were given. For instance, in one case 
it was because irrigation districts in California that wanted to use 
water for irrig: ition wanted it and had to have it in order to do their 
own financing. They had to have a 50-year period where they knew 
they would have a structure that would supply them with water. 

Just to summarize that, we have done nothing different than was 
done before. 

Senator Lauscue. Let me ask, this California situation, they needed 
50 years, what is the beginning and ending date of that 50-year period? 
von it go beyond 1970? 

UYKENDALL. Oh, yes, sir; that was done fairly recently here, 
within the last 4 years. 

Senator Lauscue. And it has a 50-year life from the date, 4 
years ago? 

Mr. KuyKEenpDALu. Yes, sir; 3 or 4. 

Senator Lauscue. Well, I just spoke to Mr. Gatchell here, the 
General Counsel of the Federal Power Commission, and he states 
that the language which was read by the chairman of the committee 
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is applicable only to Government dams which have a potential use 
further than that to which they are being put, and that when there is 
a Government dam and the Commission finds that there is a further 
use than mere navigation, it shall report to Congress and then shall 
wait 2 years before it takes any action. 

Now there is another provision applicable to sites which have not 
been developed and which the Commission feels are worthy of use 
by the Government. 

The CHarrman. Section 7, I believe. 

Senator Lauscue. Section 7, and it reports those instances to the 
Congress but does not have to wait a 2-year period or any preseribed 
period before taking any action. I merely state that for the record. 

Is that correct, Mr. Gatchell, in substance what I said ’ 

Mr. Gatcueny. Yes, sir, Senator. 

The Cuarmman. Well, I completely disagree with the intent and 
interpretation of Mr. Gatchell on that 2-year period. 

Second, the concept of what a site meant in those cases was a 
separate development all by itself, and here we are dealing with a 
comprehensive development of a river system. I think that section 
should apply, and that was the intent of Congress. 

Senator Lauscur. What does the chairman interpret it to mean? 
I still do not understand. 

The Cuarman, I interpret it to mean when there is a comprehen- 
sive development which has been set out by Government agencies, 
that where there is a controversy between whether or not the site or 
sites within the developments, whether there is a controversy between 
the granting of a private license as against the advantages of build- 
ing a multipurpose Government dam, that it is the duty of the Com- 
mission to report that to Congress and wait particularly when they 
have common knowledge that the matter is before Congress. I have 
always said that, and I said that in a Senate speech and I think I 
covered it quite thoroughly some 2 years ago. 

Senator Lauscue. Then I would construe what the chairman has 
said to mean that while the section does not prescribe any waiting time, 
commonsense would dictate that they should wait so that the Congress 
will have an opportunity to reach a judgment. 

The Cuarmman. I would think that if Hells Canyon stood by itself, 
all by itself, as a site on a given river basin, that section 7 would apply, 
but I think under the circumstances, the intent of the Congress would 
be that section 4 (e) should apply to a comprehensive development. 

Senator Purrent. May I ask this question, I think we better clear it 
up. The fact of the matter is we have been talking about licenses—— 

The Cuarrman (interposing). I just want to add this: I think 
there is some confusion regarding the legal technicalities of the two 
sections, but I still think it was their duty and responsibility in the 
public interest.to at least interpret it the other way, and the whole argu- 
ment here is that they have been interpreting it against what we con- 
sider the public interest. 

Senator Purreiz. I would like to ask this, Mr. Kuykendall: Is ita 
fact that there is no license in existence now which has an earlier ex- 
piration date than 1970? 

Mr. KuykEnbDatu. Yes, sir, that is true. 

Senator Purre.z. All right, so that we have 13 years. In other 
words, we have been talking about notifying the Congress and so 
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forth. Well, you have 13 years or any portion of it before any of these 
reach a point where they are to be reconsidered insofar as what will 
be done after the license expires, is that correct ? 

Mr. Kuykenpa.u. Yes, sir; 13 years. 

The Cuairman. But you miss the point. 

Senator Purrext. I have not missed the point. I was going to ask 
that, also. 

The Cuarrman. That is true if you did not touch any licenses, but 
when you start to extend them, then you have touched them before 
the 50-year period, and then I think it is your duty to tell Congress. 

Senator Purrett. Now you are talking about extension of time. 
That is right. These are two different questions in my opinion. No. 1, 
there is no license in existence right now that will expire prior to 1970. 
The Commission has, it is true, not only now under the chairmanship 
of Mr. Kuykendall, but I would assume from the testimony, that Com- 
mission members prior to him have given extensions of time beyond 
what would be 1970. 

The Cuarrman. Those are the ones we are talking: about. 

Senator Purre.u. This is a precedent that had been set prior to the 
time Mr. Kuykendall came on the Commission. 

Senator Pastore. No one finds fault with that. 

Senator Purreiu. I wanted to make that point. 

Senator Pastore. The point is if we do not resolve the matter that 
has come to our attention now, Mr. Kuykendall’s term expires in 5 
years, and we will not think about it again until 5 years fives now. 
Some time along the line before the 13 years expire, something ought 
to be done and all I am saying is, inasmuch as this matter did come 
to our attention, and there is this confusion involved, that it might not 
be a bad idea if the staff of this commitee, and the staff of the Federal 
Power Commission, would work out some kind of desirable amend- 
ment so we would not be in trouble in 1970. 

Senator Purrett. I am in complete accord with the Senator from 
Rhode Island and I think it ought to be done but that is something 
the Congress must do. 

The Cuarrman. And we should also study those that have been 
granted or considered for extensions because that puts them beyond 
the 50-year limit. 

Senator Purre... That is correct. 

The Cuarrman. If this Commission had not touched any, it is true 
none would expire until 1970. But the very action of extending it, 
brings those things before the Commission and, therefore, that is a 
matter that Congress should be very cognizant of and do something 
about. 

Senator Purret. I think they ought to do something and I hope 
this committee will, but I again ought to point out, the Commission, 
in my opinion, has been acting as the law directs. 

Senator Lauscue. I have spoken on this subject, and I do not want 
what I have said to reflect or indicate any judgment that I would 
exercise if and when the matter came before us, but I do think that 
there ought to be adopted a law that will preclude actions which for- 
ever prevent the subject from being brought to Congress. If you 


can extend a license now for 50 years, you can extend it the next 
50 years, and for another 50 years. 
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The Cuatrman. And the criticism here is not the basic law to let 
them run until 1970. If there is any criticism, it is the criticism of 
extending them which puts them beyond that time when the intent 
of the 1920 law was that we should look at them in 1970. That is the 
criticism. 

Mr. Kuyxernpatt. I think there is a little misunderstanding. Now 
on this extending, I pointed out in my answer to these questions, so 
far as I know, there are only two cases where an old license was sur- 
rendered, and a new license issued. 

The Cuarrman, You have given us the cases in the record. 

Mr. Kouyxenpat. The others are all cases where there were un- 
licensed projects and the Commission brought the old unlicensed proj- 
ects under license and at the same time licensed a new project or a part 
of the project, a new development along with the old. Those are the 
cases that Senator Morse was criticizing. 

Senator Lauscue. For what period did instances of that type get 
licensed? Now they were unlicensed to begin with, then they added 
something new. 

Mr. Kuyxenpaty. A new dam. 

Senator Lauscne. A new dam, would they get a license for 50 years 
beginning at the time of the construction of the new dam or would 
the 50-year period begin at the time of the unlicensed construction ? 

Mr. Kuyxkenpaty. Well, it would not necessarily be either one. 
For instance, in the case of the Montana Power Co., as I recall it, the 
license dated back to about 1947, I believe, and there were various 
reasons why we picked that date. Many of these projects were built 
back in the last century and the 50 years would have run and more than 
run on many of them if the license were dated as of the time of 
construction. 

Senator Lauscue. But didn’t you choose some arbitrary date, where 
you had the beginning date for all of those old ones? 

Mr. Kuyxenpatt. It has to be somewhat arbitrary. We have used 
different dates depending on the facts. I went into all this quite 
completely here in my written statement. There is the problem of 
getting these unlicensed projects licensed, and the fact that more of 
them apparently are now subject to Federal Power Commission juris- 
diction, due to the Supreme Court’s decision in regard to what con- 
stitutes navigable waters, or waters that affect navigability. 

The Cuatrman. There was a Commissioner once that thought 
when you did fool with them, you should go back to 1920, and only 
give them a 50-year license, instead of like 1947, and very strongly 
suggested that. 

Senator Lauscue. Mr. Gatchell gave me some information on that 
that is not quite in accord with what Mr. Kuykendall has been say- 
ing. May 1 ask hima question ? 

The Cuarrman. Yes, sir, go right ahead. 

Senator Lavscur. What is your understanding, let’s assume you 
had the one built, what was it, 1896 ? 

Mr. Gavreneiy. Senator, 1 think Chairman Kuykendall has an- 
swered you correctly. As to those projects which were constructed 
without authority, prior to 1920, the Commission in licensing them 
has issued a license starting January 1, 1938, and invariably, as far 
as I know, every single license expires in 1970, which is 50 years from 
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1920, when the Power Act came in. Where the project was con- 
structed after 1920, without authority, in issuing the license they date 
from 1938, but run until the date of construction, run 50 years from 
then, which would give them a license, if it was built in 1927, the 
license would expire in 1977. But that is merely for constructed 

rojects. Where a new development is proposed and the old is 

rought in with it the term is exactly as Mr. Kuykendall said, and 
has gone back to the first one in 1948. The Commission has followed 
the same policy since that time. 

Senator Lauscue. Thank you. 

Senator Pastore. Take the Hells Canyon Dam, you are allowing 
2 projects, giving licenses for 2 projects and not the third? 

fr. KuyKenpauu. No, we licensed 3 dams, all 1 project. 

Senator Pastore. Licensed all three? 

Mr. KuyKenpDat. Yes, sir. 

The Cuarrman. That brings out my point there; you did not license 
1 site, you licensed 3 as part of a comprehensive development; is that 
correct ? 

Mr. Kuykenpatu. That is correct. 

Senator Pastore. Now on a project that was licensed as of 1920 and 
will expire in 1970, let’s assume that in 1960 a major repair is made 
and a new dam is allowed and the license given for it, does that. ex- 
tend the entire project another 50 years or just that part that you 
licensed in 1960? 

Mr. Kuykenpatt. Just that part, just the new part that we would 
license, and on those two instances, I mentioned 

The CHarrMan (interposing). One would not be any good with- 
out the other ? 

Mr. Kuykenpatt. That is right 

The CuarrmMan. You would run into an awful problem. 

Mr. Kuyxenpauu. You run into problems because if it is all oper- 
ated as one unit, it is most desirable that the license expire on all of 
the project at the same time. Yet if we were to give a 10-year license 
for the new development, the applicant for the license probably could 
not finance the project. So there are many problems. 

Senator Pastore. I asked you that question in line of this right or 
span to mene: I can see where in all this 50-year period, the 
philosophy is defeated by the fact that they can come along with a new 
idea and expand the project or make some vital improvement and get 
a license for a new dam and that automatically places it in a position— 
what are you going to recapture ? 

Mr. KuyKkenpat. I repeat again I would like to have this commit- 
tee study the whole question. 

The Cuarrman. Suppose the three dams—suppose they do not start 
the other one? You and I disagree. I do not think they ever will 
start. Suppose they do 5 years from now, and you give the third 
one a 50-year license and the other 2 continue their 50, suppose you 
want to recapture at the end of 50 years 2, that would not be any 
good without the other 1? 

Mr. KuyKenpa.u. I think in that case, one license would expire in 
50 years. 

The CuHarman. I think that is what you have to do, and that is 
something we have to take a look at here. 











378 NOMINATION OF JEROME K. KUYKENDALL 


Mr. Kuyxkenpauu. There are other problems. I hate to waste time 
because I hope you can get through with me, but there is the matter 
of setting up amortization reserves, so if the Government takes over, 
it will pay only the net remaining investment. That has to start 20 
years after the license is in effect. That situation provides many com- 
plications. 

Senator Bricker. The fact is, any time the Government decides to 
take over, it is in the Government’s interest to do so by paying fair 
value. 

Mr. Kuyxenpati. They can always condemn it. 

The CHairman. I have some questions based upon your answers to 
the other questions we put in. 

Now, on the Dixon-Yates matter, the question is on the request of 
the Atomic Energy Commission. In a letter to you on August 20, 
1954, which you have put in the record, the Commission seems clearly 
to require the expression of a legal opinion as to terms and provisions 
of the contract. The question is, Why did you decide not to ask your 
Bureau of Law for a formal expression of opinion ? 

Mr. Kuykenbatu. Because all our work was in the framework of 
the first letter from the AEC, which I put in the record, which went 
to engineering matters essentially and perhaps accounting, and all 
they asked for was the services of our chief accountant and chief of 
our Bureau of Power. 

I explained that they had their lawyers working on that and we 
knew that. 

Senator Bricker. The Attorney General’s office was working on 
that, too. 

Mr. KuyKenpatu. Yes. 

The Cuarrman. Does not a request for, and I quote 
your review of the proposed contract, attached, indicating whether or not in 
consideration of the contract as a whole the rates, terms, conditions, and can- 
cellation provisions are fair and reasonable to the Government— 
call for the rendering of a legal opinion on that phase of it? 

Mr. KuyKkenpati. That matter of rates, terms, conditions, and 
cancellation provisions are mathematical and engineering problems 
and that is what our Bureau of Power was working on, as to what 
would be the effect in the case of cancellation and what would be the 
predicted rates. It is all engineering. 

The Cuairman. I think you testified to that, but that brings me to 
my last question. -In the letter of August 26, 1954, from Acting Chair- 
man Digby to Kenneth D. Nichols, of the Atomic Energy Commission, 
which you submitted for the reeord, in the next to the last paragraph, 
you said—and I quote: 

The staff has also reviewed the terms and conditions of the proposed con- 
tracts and notes that, because of the special conditions involved, they are some- 
what different from the‘normal utility contracts we are called upon to review. 

What did you mean by that statement, if you will recall ? 

Mr. Kuyxenpatu. I think the main thing is that there was such a 
small equity ratio. About 5 percent of the capitalization would be 
common stock. 

The Cuarrman. Now, maybe you have supplied this, but there was 
an advisory letter on Dixon-Yates sent to the Joint Committee on 
Atomic Energy by the Federal Power Commission on August 27. 
Can you furnish that? 
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Mr. Kuyxernpatt. I would be glad to. I should have thought of 
that. I think that was written the same time as was the last letter 
to AEC, if [remember correctly. 

(See appendix D.) 

The Carman. Did the fact that your Acting General Counsel 
and an Assistant General Counsel had both severely criticized the 
Dixon-Yates contract play any part in influencing your decision to 
avoid reliance upon your legal staff ? 

Mr. Kuyxenpary. No; we never did intend to rely on our legal staff 
and were never asked to give legal advice, as shown by the correspond- 
ence with the AEC. 

The Crrarrman. IT want to say again these are some further ques- 
tions—they are not all necessarily mine, but from people interested in 
this whole matter. 

Senator Purreri. May I ask a question in that connection? Were 
you not specifically asked for advice from two members of your staff, 
neither of whom was a lawyer ? 

Mr. Kuyxenpatn. That is right. 

Senator Bricker. They were assigned to follow up with the Atomic 
Energy Commission ? 

Mr, KuyKenpatn, Yes. 

Senator Lavscur. You divided the request that was made upon 
you in two ways—-(1) for expert opinion on rates, fairness, and so 
forth; (2) a legal opinion—and you sought to give expert advice on 
the reasonableness of the rate, but did not feel that it was your func- 
tion to give legal advice to the Commission. Is that substantially 
correct ¢ 

Mr. Kuykenpatyu. That is true. We were never asked to give legal 
advice and did not feel that was our function. I am accused here of 
not disclosing to the Joint Atomic Energy Committee that our lawyers 
had looked at the contract and had objections to it and were critical 
of it. The fact is that I did not conceal:that fact, and I quoted my 
testimony, which is in the record where I brought it out, and I had a 
hard time gettmg it in because so many questions were "asked me by 
such a large committee, but I got back to it 3 or 4 pages later in the 
testimony and explained that. 

The Cuarrman. That brings me to the next question. You said 
you were not asked to give a egal opinion, despite the report of the 
staff, which we have quoted here on many occasions, adverse to the 
Dixon-Yates contract. Were you asked not to give a formal legal 
opinion ¢ 

Mr. Kvuyxenpatyi. By the Atomic Energy Commission ? 

The Cuairman. By anyone. 

Mr. Kuykenpati. We were not asked not to. We were just not 
asked to. 

The Cuairman. Were you asked by Mr. Morgan? You remember, 
you testified you discussed these with Mr. Morgan. 

Mr. Kvykenpatu. No; I never discussed this with the White House: 
or Mr. Morgan nor did T ever discuss it with anybody at the Bureau 
of the Budget or the AEC. 

The Cuarrman. Let the record show then that I am in error. f 
thought you said you discussed this with Mr. Morgan. 

Mr. Kuyxenpatn. Not this subject. 

The Cuarrman. That was the gas matter; that is correct. 
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Now, on the gas bill, did you discuss with other members of the 
Commission the request of the White House? This is testimony I 
am thinking of that you prepared a draft of the new natural gas bill 
of 1956? 

Mr, Kuyxenpatu. Yes; I did. My recollection is that I did not do 
it immediately because I started out myself to try to draft a bill, all 
by myself, and I could not do it, so later, and not very much later, 
I disclosed to the other members of the Commission what I was try- 
ing to do. 

The Cuatrman. Why did you not ask your technical staff in that 
particular case ¢ 

Mr. Kouyxenpauu. [f we had ever gotten near to getting a bill 
drafted, I would have, but we never got that far. 

The Cuarrman. Then, this is not my question, but it involves an- 
other serious matter we have, whether or not you could put in the 
record what you know about the proposal, or could you answer now, 
of Secretary Seaton that the Bureau of Reclamation study Pleasant 
Valley Dam and exactly what happened which may have induced the 
news stories which Senator Neuberger called to the attention of the 
committee ? 

Mr. Kuyxenpaty. Well, I can add nothing further to the record 
except this, that. I did hear there was a rumor—I think one of our 
staff members told me that some newspaper reporter had inquired 
from him if he knew anything about Seaton’s letter to me being over 
at the White House. 

Well, he did not, but apparently, there was a rumor that it was 
and I suppose this fellow who wrote that article may have heard 
that rumor and then he speculated that I had gotten a letter asking us 
to hold up the hearing and that I had taken it back to the White House 
and gotten it rewritten. 

Well, I have explained fully that I never got any such letter ask- 
es to hold up the hearing. 

he Cuairman. Now, what would be your policy or your thinking 
on a matter of interlocking directorates, for instance, the Houston 
Texas Gas & Oil Co., which is a pipeline company, and the Houston 
Corp., a distributing company? You issued a license to put them in 
Florida; is that correct ? 

Mr. Kuyxenbau. Not distributing, but pipeline. 

The Cuarrman. They are both the same, are they not? 

Mr. Kuyxenpauu. I do not know. I did understand this company 
was going to have distributing 

The Cuarrman. Isn’t it the Commission’s duty to find out if it is 
the same, distributing and pipeline? 

Mr. Kuykenpauu. We have no jurisdiction over distributing com- 

anies. 
' The Cuarrman. Would not the application of a pipeline company 
of necessity place a duty upon the Commission to find out whether or 
not they also owned a distributing company ? 

Mr. Kuyxenpau. Yes; that was in the record. I think they are 
either going to own them and are forming separate companies or 
else they are going to distribute themselves, as occasionally a pipeline 
does. 

The Cuarrman. Would that not be a threat, to the interests of the 
consumers that would require the Commission to. go into it? 
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Mr. Kuykenpauu. Well, I would not want to say that it would, 
but I will say this, that for many years, the Commission has asked 
for authority over that subject. We do not have it now and I would 
like to have Congress give us that authority to pass on securities of 
pipeline companies and interlocking directorates. 

The Cuairman, Well, would that not be a logical question to inter- 
pose into the Houston Pipeline Co.’s application, whether or not they 
had interlocking directorates with a distributing company and whether 
or not they were going to own the distributing company or whether a 
separate corporation would merely be a paper corporation ? 

Mr. KuyKkenpatt. That was all disclosed in the record of hearing. 

The Caarrman. What does the record say ? 

Mr. Kuyxenpatt. I do not recall, but I do know we felt that that 
was no bar to granting a certificate of public convenience and ne- 
cessity. 

Senator Bricker. That would not have anything to do with rates. 

The Cuarrman. It might have a great deal to do with the rates. 

Mr. Kuykenpauit. We would make sure distributing companies, if 
affiliated, got no cheaper rates than anybody else. 

Senator Bricker. If the rate were fair, you would have the power 
to fix that rate, regardless of who distributed the gas and, after taking 
over at the city gs ite, you have no jurisdiction over “the rate ? 

Mr. Kuyxenpatn. Yes. 

Senator Bricker, That is all determined by the State commission ? 

Mr. Kuyxenpaty. That is correct. 

The Cramman. I would think the question of rates to consumers 
would be seriously affected if the pipeline company was going to be 
a distributing company, too. 

Senator Bricker. If they did not make a fair rate. 

Senator Pastore. It all depends. If you are going to put in their 
market price, it all depends who makes this market and if the pro- 
ducer is the distributor making the market, it makes a big difference 
where he levels off his charges. Of course, it affects the price to the 
consumer. 

Mr. Kuykenpati. This pipeline is not a gas-producing pipeline. 
think what Senator Magnuson is talking about is an interstate pipe- 
line company that also is going to do some local distribution. I 
think Senator Lausche and Senator Bricker probably are aware of 
the fact. I think in Ohio there are such situations where 

Senator Bricker (interposing). Not large. 

The Cnairman. What would be your policy if you found a pipeline 
was also going to be run and controlled through directorates or actu- 
ally control the distr ibuting company ? 

Mr. KuyKenpatt. Well, as I said before, after all, the price for 
which the gas will be sold by the pipeline to the distributing company 
is fixed by the Commission ‘and the fact that they are affiliated is not 
going to enable the affiliated distributing company to get gas cheaper. 

As far as I can tell, I would just as soon see those businesses in 
separate ownership, but I do know there are some instances where 
they are not, and we always make sure that the distributing company 
affiliate gets no special benefit. I will repeat, I would like to have 





authority to look into all these interlocking directorates. 
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The Cuarrman. Senator Pastore points out and he held all the 
hearings, he was the chairman of all the hearings in the gas case, that 
it would make some difference in the price to the consumer if you 
allowed that situation to happen because of the setting of the market 
price. 

Mr. Kuyxenpatt. I do not follow that, Senator. I think he must 
be talking about something else. 

The CHarirman. That is the statement he just made, the way I 
understood it. 

Senator Lauscuer. Did he not make the statement that the price 
charged by the producing company eventually reflects itself in the 
price paid by the consumer and, therefore, if a high price is charged 
by the producing company to the distributor, the distributor charges 
a high price to the consumer. 

That implies that it is essential that the producer be properly regu- 
lated. Did you hear what I said ? 

Mr. KuyKenpatu. Yes, I did, Senator. 

Senator Lauscue. May I have your opinion on it? 

Mr. KuyKkenpatu. That is an entirely different subject than the 
subject of the question that Senator Magnuson asked me which was 
the matter of affiliation between a pipeline company that is not a 
producing pipeline and a distributing company. 

Senator Lauscue. I see. 

The Cuatrman. But, Senator Pastore points out that the pipeline 
company might be influential in setting the so-called market price. 
Would that be correct ? 

Senator Bricker. You mean field market price for purchase of 
gas? 

The Cuarrman. Market price to the distributor. 

Senator Bricker. Price to the distributor—that is under the juris- 
diction of the Commission entirely. 

Mr. Kuyxenpauu. That is under our jurisdiction. An affiliated 
pipeline company cannot do that. We fix that; at least, they cannot 
do it without our approval and we do not allow discriminatory rates. 

The Cuairman. Do you think it is a good condition to have a pipe- 
line company own a distributing company, too? 

Mr. KuykeEnpa.t. I do not say I think it is a good condition. I 
say the Commission has frequently recommended to Congress that we 
have authority to investigate interlocking directorates and issuances 
of securities. 

Senator Bricker. But if the Commission fixes proper gate rates, 
there is no effect on the cost? 

Mr. KvyKenpau. No because we do not allow discriminatory rates. 
The act particularly provides against that, and the fact that the dis- 
tributing company was affiliated would not, ipso facto, let it get a 
cheaper rate. 

The Cuarrman. Now, let me ask this one question. In one of the 
written questions, we asked whether or not the FPC could save money 
by using the comprehensive plans—save time and energy, too—pre- 
pared by the Corps of Engineers and Bureau of Reclamation as a 
guide in licensing projects? You replied in writing, and I quote: 

The Commission consistently uses the plans of development previously pre- 


pared by the Corps of Engineers and the Bureau of Reclamation as a guide in 
licensing projects. However, it should be pointed out that the plans of those 
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agencies as they exist at a particular time may or may not constitute the com- 
prehensive plan of development for a particular watershed or river basin since 
plans are continually modified to meet changing conditions. 

Now the question is, Upon what criteria do you base your conclusion 
that the comprehensive plans of the Bureau of Reclamation and the 
Corps of Engineers do not constitute the comprehensive plan of 
development for a particular river basin at a particular time? 

Mr. KvuyKenpatu. Because they are always studying these matters: 
and submitting additional reports or preparing additional reports. 
and submitting them to Congress and submitting them to us and in 
many of our hydroelectric cases, we have as many as 3 or 4 reports 
from those engineers or from the Bureau of Reclamation. 

The CuarrmMan. Let’s take our own—have they deviated from the 
308 comprehensive plan ? 

Mr. KuyKeEnDALL. I guess so because the Corps of Engineers had no 
objection to the licensing of the three dams to Idaho Power Co. rather 
than the licensing: 

The Caiman (interposing). Did you call them in to testify? 

Mr. KuyKkenpaui. No, that is in the record. 

The Cuatrman. No, that isthe point. They would not volunteer the 
information, but why did you not call the Corps of Engineers in the 
case of the three dams, Hells Canyon ? 

Mr. Kuyxenpaty. Of course, that was a Bureau of Reclamation 
project. 

The CHatrman. Or the Bureau of Reclamation ? 

Mr. Kuyxkenpa... I think as long as Mr. Gatchell is in the room and 
has given other information, he could probably give you that explana- 
tion better than I could. 

The CHatrman. Why were these two agencies not called in the 
public interest to give their views on the Hells Canyon case? 

Mr. Gatcueti. They were, Mr. Chairman, they were called and did 
not ask to testify. The Bureau of Reclamation did testify through 
its own engineers. The Commission is required under section 4 to get 
the views of the Army Corps of Engineers. They got those views 
in writing and they were presented in the Commission’s record. They 
did not want to present an engineer to testify although the opportunity 
was offered to them. 

The Bureau of Reclamation did not want to have official representa- 
tion as a Bureau but did offer its engineers who came and did testify ; 
a great many of them testified. 

The Coarrman. At the directive of the Secretary of Interior? 

Mr. Gatcue.yt. They were made completely available and all of the 
evidence that they had was presented. All of the testimony which any 
engineer on their staff wanted to offer was presented to the Commission 
at its hearing. 

The Cuarrman. Did they testify that the three small dams would 
be to the best interests of the comprehensive plan ? 

Mr. Garcue i. There was considerable divergence of opinion, Sen- 
ator, and I would not say that they did support the three-dam plan. 
I will not say that although again a full opportunity was afforded to 
them to present any evidence. 

The Cuarrman. I do not think the chairman said they supported it, 
he said they did not express an opinion, that is, the engineers. 

Mr. KuyKkenpatu. Did not object to it. 
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The Cuarrman. But the Secretary of Interior had withdrawn from 
the Hells Canyon controversy when he was made Secretary of Interior. 
That was one of the points of controversy, so the Bureau of Reclama- 
tion naturally was not going to testify, except in a very minor capacity, 
and in that case, as I recall the testimony, they did not testify in favor 
of the three dams, that they would be part of the comprehensive 
plan of the river. 

Mr. Garcurii, The Secretary of Interior withdrew his formal 
intervention and said he did not care to participate in it but did make 
all of his staff available. 

The Cuatrman. That record will speak for itself. I read it all. I 
am pretty sure that I have it correct. 

Now, one more question here, do you believe section 167 of the 
Internal Revenue Code in fact operates to make a tax reduction to 
electric and gas utilities subject to your jurisdiction ? 

Mr. Kuykenpauu. Section 167 pertains to liberalized depreciation. 
It would operate to make less taxes, reduce taxes during the early life 
of the facilities, and make higher taxes during the latter portion 
of the life. 

The Cuairnman. Do you believe personally that it is good regulatory 
policy to permit the industries subject to Federal Power Commission 
regulation to accumulate deferred taxes under section 1674 

Mr. Kuyxenpatt. I answered that in these written questions. 

The Cuairman. What was your answer? 

Mr. Kvuyxenparn. I said that a policy of simply allowing the actual 
taxes paid, even though they were using a liberalized method of de- 
preciation, in my opinion, would meet sound ac counting requirements 
and sound utility regulatory practice. 

I also said that I did not believe that would be in accordance with 
the plain intent of Congress, and I also quoted and put in the record 
our entire opinion in the Amere case, where we pointed out we did not 
know whether the regulated industry needed this type of depreciation 
and we called the matter to the attention of the appropriate committee 
of both the House and Senate. 

I am holding no brief for liberalized depreciation or for accelerated 
amortization. I have only done what I think the law requires us to do. 
We were upheld by the court in regard to accelerated amortization. 

The Carman. That follows again, the general question, whether 
or not you believe—I am not speaking of the law as it is written—that 
it is sound regulatory policy to permit regulated utilities to invest tax 
savings in plant or equipment and to earn a return on that. invest- 
ment ? 

Mr. Kuyxkenpatt. I do not think it is unsound. I think the con- 
trary would be sound too. As I pointed out, I did not pass the law. 
The Cuaimman. Do you think it is sound from regulatory policy ¢ 

Mr. Kuykenpatt. I think it is sound and I think it is in accordance 
with the law. 

The Cuairman. I am not asking whether it may be in accordance 
with the law, but I am asking your personal opinion. I might put it 
this way, would you, yourself, allow that if the law was not: sufficient, 
asa sound regulatory policy? 

Mr. KvyKENDALL. No. I think the soundest regulatory policy is to 
keep these companies on straight-line depreciation. 
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The Cuairman. Now, I need not ask these other questions because 
they involve the question of appropriations with which you and I are 
quite familiar regarding comprehensive river development plans. 

I have always maintained you never did have enough down there 
to do it all. 

Mr. Kuykenpatu. And you have been right all that time. 

The CuarrMan. But, we have given you as much as we could. 

Now, it has been called to my attention you answered that you had 
never talked to the White House staff regarding the Dixon-Yates 
contract or had conferences, is that correct ? 

Mr. Kuyxenpa.. I do not recall ever talking to the White House 
staff nor do I recall talking to the Bureau of the Budget or the Atomic 
Energy Commission about the Dixon- Yates contract. 

The CHarrman. What would you have to say if the report of the 
Select Committee on Small Business of the House of Representatives, 
on page 38—this report was issued October 16, 1956, said this, and I 
quote: 

In the succeeding months, the Chairman of the Securities and Exchange Com- 
mission participated in additional conferences with members of the White House 
staff, the Bureau of the Budget, the Atomie Energy Commission, and officials 
from the Department of Justice, during the course of which conclusions were 
reached concerning the nature of the actions the Securities and Exchange 
Commission would undertake regarding the Dixon-Yates contract and in the 
scheduling of its actions thereon. In addition to the Chairman of the Securities 
and Exchange Commission, other prominent persons in those conferences included 
Mr. Sherman Adams, assistant to the President; Gerald Morgan, Esq., special 
counsel to the President ; Mr. Rowland Hughes, Director of the Budget ; Admiral 
Strauss of the Atomic Energy Commission; Messrs. Cook and Mitchell, of the 
Atomie Energy Commission; Mr. Warren Burger, Assistant Attorney General in 
charge of the Civil Division, Department of Justice; Lee Rankin, Esq., an 
assistant to the Attorney General (now Solicitor General of the United States) ; 
and Mr. Jerome K. Kuykendall, Chairman of the Federal Power Commission. 

Mr. KuyKkenpna.l. I say that statement is inaccurate. I say it is 
incorrect completely insofar as reciting the fact that I was in on such 
a conference. I was not there. 

The CHatrMan. It said several conferences. 

Mr. KuyKkenpa.t. I was not there and there are many other inac- 
curacies in that report. I do recall and do know—I think that report 
states correctly that Mr. Adams, Chief of our Bureau of Power, was 
in on some of those conferences. I think he testified he went to the 
White House once and waited outside, although he did not confer in 
the conference. I was not in on any such conference. 

The CHatrmMan. You say that this report is not correct? 

Mr. KuyKkenpaty. That is not correct. 

The Cuairman. All right. Are there any further questions? 

Senator Pastore. Are you familiar with this section 16 of the Nat- 
ural Gas Act that Mr. Morse brought out ? 

Mr. KuyKeEnpat.. Yes. 

Senator Pastore. We cannot go beyond 11:30. I was wondering if 
you could make some comment ? 

Mr. KuykKenpatn. Which is section 16? 

Senator Pastore. It provides that the Commission shall have power 
to perform any and all acts described—it has to do with reclassifying 
small producers of natural gas. 

Mr. KuyKenpaL. I can answer that very quickly. We have classi- 
fied the small producers and I want both you and Senator Potter, who 








386 NOMINATION OF JEROME K. KUYKENDALL 


seem to be interested in this, to appreciate this fact : We have classified 
them and we have made it much simpler for the small producers to get 
certificates of public convenience and necessity, but our General Coun- 
sel advises, and I am sure he is right, we have no authority to exempt. 
We have classified them to make it as simple as we could. 

Senator Pastore. That is since the last hearing here before this 
committee ? 

Mr. Kuykenpatu. No; that was done at the outset, when we first 
started regulating producers, in the fall of 1954. We made a separate 
classification for the small producers. 

Senator Pastore. I would be interested to view precisely what you 
have done in that regard. 

Mr. Kuykenpaut, All right, I will write a letter. (See appendix D.) 

Senator Pastore. That would be satisfactory. 

The Cuarrman. Yes, that is fine. 

Are there any further questions ? 

(There was no response. ) 

The Cuatrman. If not, the committee will recess. I am going to 
ask again if there are any further witnesses in this matter? Has the 
committee had any requests for any further witnesses ? 

Staff Mempers. No. 

The Cuareman. [If not, the Chairman is going to call the hearings 
closed. We have had plenty of time for anybody to appear that wants 
to appear. 

Senator Porrrr. They seem to have taken advantage of it pretty 
well. 

The CHarmrman. The committee will meet further on this matter 
at the call of the Chairman. I will discuss the next meeting or the 
meeting on this matter with other members of the committee. 

Mr. KuyKenpatt. I will have the information requested of me in 
this afternoon. 

The Cuarrman. The hearings are closed. 

(Whereupon, at 11: 30 a. m., the hearing was closed.) 
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APPENDIX A 


FEDERAL POWER COMMISSION, 
Washington, June 21, 1957. 
Hon. WARREN G. MAGNUSON, 
United States Senate, Washington, D. C. 
Deak SENATOR MaGnuson: Pursuant to Mr. Daniel Ogden’s request by tele- 


phone on June 20, 1957, the following financial information on Idaho Power Co. 
is enclosed : 


Schedule A.—Idaho Power Co. capital structure as of December 31, 1956. 
Schedule B.—Idaho Power Co. securities issued in 1956, and from January to 
June in 1957. 
Sincerely yours, 
JEROME K. KUYKENDALL, Chairman. 
Enclosure No. 94105. 


ScHEDULE A.—Idaho Power Co. capital structure as of Dec. 31, 1956 


First mortgage bonds: 


S36-percent series die 10GB cies os wstilechevees eee epee $18, 000, 000 
DO AOaetE, MON IOe, CeaN BING Goce t vine ~sititciestinatg hs ierenigieneshaietieataneiaoiaii 5, 000, 000 
TORIES STAID COND TIE iit) cece cocina alee eating neneapeientaletnmaeal 10, 000, 000 
20k TORUS GUNOE CUS 2060 6 tc on Sasaen Sete ean 12, 000, 000 
BIN, GOR 108 CO BBCi nine i ceenannsnabmensgeentaen 15, 000, 000 
Totes 100 weoriwaes DbORGOs 500 ceeds lesan 60, 000, 000 
BOYCE, SAMI cecnscxsnisebaisgiarin-ncsaintaonsiiss Aceiplichal antic dab cadeatoaing whe en deaarhnaiion 15, 900, 000 
Preferred stock, 4 percent, $100 par, 215,000 shares___________-__ 21, 500, 000 
Common stock and surplus: 
Common stock, $10 par, 2,250,000 shares_____..____---__---_-~ 22, 500, 000 
IIS ecsickn lteter saab es ceed ede ah aces oma. erected aaa ae 9, 597, 551 
NITE | SURI UNI 6s. hey sen xsi anrecen scant hac dimanadial gaia cd abaandapece rn 14, 130, 231 
Total common.stock and surplit.. oo. ee 46, 227, 782 
OE. CRT ie ciksinigsncnciitesithontniigisutipiane eimai’ 143, 627, 782 


1 All notes outstanding as of Dec. 31, 1956, were discharged in January 1957, with 
proceeds received from $20,000,000 1st mortgage bonds, 4%4 percent, 1987. 
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ScHEDULE B.—IJdaho Power Co. securities issued in 1956, and from January to 
June in 1957 


(1) Short-term notes due 6 months from date, issued in 1956: 
















Discharged Outstanding 
Interest rate | Issued in 1956 in 1956 as of Dec. 31, 
1956 








1, Dated Mar. 15, 1056. ............... 3% $1, 400, 000 $1, 400, 000 |__.... 

2. Dated Mar. 15, 1956. ............... 3% 1, 400, 000 1, 400, 000 | _. 

3. Dated May 14, 1956... ._........... 3% 750, 000 750, 000 

4. Dated May 14, 1956. ......._....... 3% 750, 000 750, 000 ce 

5. Dated June 15, 1956._......___._._.. 3% 3, 300, 000 3, 300, 000 |........-.- 

6. Dated June 15, 1956._..............- 3% 3, 300, 000 3, 300, 000 |. 

7. Dated Sept. 17, 1956___._..._.-..... 4 1, 400, 000 ae $1, 400, 000 
8. Dated Sept. 17, 1956... ._. ah eabi teenth 4 1, 400, 000 1, 400, 000 
9. Dated Oct. 17, 1956...........- 4 500, 000 500, 000 
10, Bates Got. 37, 1006... .—.+a--+<+--- 4 500, 000 |. 500, 000 
11. Dated Nov. 14, 1956. ____.__- Bae 4 750. 000 750, 000 
12. Dated Nov. 14, 1956. __....___-._- 4 750, 000 750, 000 
13. Dated Nov. 20, 1956__...___- lil 4 1,000, 000 | __- ; 1, 000, 000 
14. Dated Nov. 20, 1956. ._.......--. : 4 1, 000, 000 1, 000, 000 
15. Dated Dec. 17, 1956............-.- 4 3, 300, 000 |_- ie ‘ | 3, 300, 000 
16. Dated Dec. 17, 1956................- 4 3, 300, 000 |__._- alte 3, 300, 000 
17. Dated Dec. 26, 1956............__- 4 1, 000, 000 |. . 1, 000, 000 
18, Dated Dec. 26, 1956. ............... 4 1, 000, 000 | _- ; 1, 000, 000 





Total notes outstanding Dec. 31, 
| LM EASES Dari eerie 






15, 900, 000 






1 All notes outstanding as of Dec. 31, 1956, were discharged in January 1957, with proceeds received from 
sale of lst mortgage bonds shown under item (2) below. 







(2) First mortgage bonds, $20 million, 444 percent, due 1987. Sold Jan. 10, 
1957, price to public 100 percent of principal amount. 
(3) Short-term notes issued January to June 1957, due 6 months from date: 







Outstanding 
Interest rate as of June 21, 
1957 




















Percent 


et COR | eee 4 $1, 000, 000 
2. Dated Mar. 18, 1957__...____- 4 1, 000, 000 
3. Dated Mar. 18, 1957....._..__.- 4 1, 000, 000 
4. Dated Apr. 26, 1957_. 4 500, 000 
5. Dated Apr. 26, 1957____- a 4 500, 000 
6. Dated Apr. 26, 1957___-_____.- | 4 500, 000 
7. Dated May 20, 1957_. aN i 4 1, 300, 000 
8. Dated May 20, 1957......_--- paudeie ecateiinn ~ wal 4 1, 300, 000 
9 4 1, 300, 000 





b BIE Bs BOG cence nencen<cnnce a eas . 
| 


Total notes outstanding June 21, 1957..........--_- 8, 400, 000 
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NATIONAL RuRAL ELEcTRIC COOPERATIVE ASSOCIATION, 
Washington, D. C., July 1, 1957. 
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Hon. Warren G. MaGnuson, 
Senate Office Building, 
Washington, D. C. 

Dear Senator Magnuson: In testifying on June 25, 1957, before the Senate 
Interstate and Foreign Commerce Committee in opposition to the reappointment 
of Jerome K. Kuykendall to the Federal Power Commission, I was asked to 
submit further information for the record to substantiate the fact that private 
power companies were paying out tax-free dividends as a result of having 
received rapid tax amortization certificates and also information concerning 
extension of license periods or hidden license renewals. 

In an appraisal of the Washington Water Power Co. financial situation, the 
Kidder Peabody & Co. reported, in a publication entitled ‘‘Washington Water 
Power Co.; a Review of Recent Developments and Reappraisal of Company’s 
Common Stock,” that substantial tax-free dividends had accrued to the stock- 
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holders as a result of the fact that the company had received several rapid tax 
amortization certificates. 


To quote the report: 
“The principal benefit to the company from the accelerated amortization 


program wiil be the availability of cash from such temporarily reduced income 
taxes amounting to about $2,700,000 annually in each of the years 1953-57, or 
an aggregate of approximately $13,500,000, for financing part of its construction 
program with, in effect, equity money. 

“The two principal benefits accruing to common stockholders are as follows: 

“(1) Substantial tax-free dividends during the 5 years 1953-57, inclusive. 

“Taxable net earnings, after deducting the much higher (than book) provision 
for depreciation on the accelerated basis, would be considerably less than the 
amount of common dividends paid or forecast during the amortization period. 
Morever, the company’s accumulate earned surplus for tax purposes is much 
smaller than its earned surplus per books. Under present tax regulations, that 
portion of common dividends which would not represent payment out of accumu- 
lated earnings for tax purposes, would be tax free because such payments would 
be considered a return of capital rather than ordinary income to the recipient. 

“The 40-cent quarterly dividends paid on September 15, and December 15, 1953, 
were determined by company tax counsel to be 87.24 percent, a return of capital 
(34.896 cents per dividend) or a total of $0.6979 paid in 1953 may be considered 
not taxable. Similarly each of the 4 quarterly dividends paid in 1954 were 
determined to be 86.8 percent not taxable as dividend income. Of $1.625 paid 
in 1954, $1.4105 may be considered not taxable. 

““(2) Substantial increase in the size of the common equity, amounting to 
$2,347,941 and $2,696,216 for the years 1953 and 1954, respectively, which is 
estimated to be $13,500,000 by the end of 1957, representing the estimated amounts 
of the tax deferrals to be transferred to the restricted earned surplus account.” 

In addition to this 1 case, I have been reliably informed that 33 other private 
power companies have paid tax-free dividends based on their receipt of rapid 
tax amortization certificates. 

The pertinent information regarding specific cases of hidden license re- 
newals awarded by the Federal Power Commission is as follows: 

1. The Montana Power Co. licensed project case, decided by the Commission 
April 23, 1956. By its order of that date the Commission issued the company 
a license covering eight constructed projects and a ninth proposed project in the 
Missouri River Basin. 

The license was for a period of 50 years, effective Decembr 1, 1948, in spite 
of the fact that the company had been on notice from the Commission since 1937, 
that it might be operating these projects without necessary Federal authority 
and that after July 27, 1943, it had been subject to a Commission order requiring 
it to show cause why it should not apply for appropriate authorization for each 
of its 7 developments on the Missouri River. The Decembr 1, 1948, date for 
the start of the 50-year license period corresponds with that of the Commis- 
sion’s decision, after long contested hearings, that the company must take a 
license. 

The constructed projects include the Madison project (9,000 kw.) constructed 
in 1906; the Rainbow project (35,000 kw.) constructed in 1910; the Hauser 
project (18,000 kw.) constructed in 1911; the Hebegen Reservoir project and the 
Ryan project (60,000 kw.) both constructed in 1915; the Holter project (50,000 
kw.) constructed in 1918; the Black Hagle (18,000 kw.) constructed in 1927; and 
the Morony project (45,000 kw.) constructed in 1930. 

Thus, in accordance with the precedent maintained by the Commission during 
the 1940’s, all but 2 of the constructed projects should have been licensed for a 
period terminating June 30, 1970, and the remaining 2 for periods extending 
only to 1977 and 1980, respectively. The average period, weighted in terms of 
eapacity, should not extend beyond 1972. Or, if the proposed new 50,000-kilo- 
watt project is included with a 50-year license extending to the year 2006, the 
entire combination might have been licensed for a period not extending beyond 
1978. 

2. Another similar case which, in effect, extends the license period from date 
of construction beyond the 50 vears specified by Congress in the Federal Power 
Act, is that involving the Pacific Gas & Electric Co. project No. 2105, in which 
the Commission granted a license covering both constructed and proposed devel- 
opments for a 50-year period effective November 1, 1954. 

8. Similar cases which are pending or anticipated include the California-Oregon 
Power Co. project No. 2082 on the Klamath River; the Alabama Power Co. proj- 





390 NOMINATION OF JEROME K. KUYKENDALL 


ect No. 2146 on the Coosa River ; and the Duke Power Co. prospective case involy- 
ing 6 constructed and 1 proposed development on the Santee River. 
I trust that this information provided above answers the questions raised 
during my testimony. 
Sincerely, 
Criyve T. E.tis, General Manager. 


APPENDIX C 
JULY 2, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Intertate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Dear SENATOR MAGNUSON: At the hearing last Friday, you asked some ques- 
tions which had been submitted by Senator Carroll with respect to the Colorado 
Interstate Gas Co. On May 8, 1957, the presiding examiner issued his initial 
decision in two dockets, Nos. G—2260 and G—2576, on applications for increases 
in certain interstate rates. Oral argument was heard on June 24 on exceptions 
filed to the examiner’s decision, although since my term as a commissioner had 
expired I did not participate. The Commission still has the matter under con- 
sideration. 

After the suspension period imposed by the Commission in this case, the 
increased rates were placed in effect by Colorado Interstate upon its undertaking 
to make refunds if so ordered by the Commission, but no bond was required, the 
company merely being required to give its undertaking to make the refunds if 
ordered. 

The Commission discontinued the practice 2 or 3 years ago of requiring pipe- 
line companies to put up a bond for about 10 percent of the amount of any annual 
rate increase placed into effect after suspension and prior to Commission deter- 
mination of the reasonableness of the increase. In lieu of bonds the Commis- 
sion has been requiring undertakings to make the refunds and there have been 
no difficulties encountered when refunds have been ordered. In many cases 
where increases are thus collected subject to refund, companies have been invest- 
ing in new plant and equipment against which securities could be issued if 
refunds were subsequently ordered. This serves materially to assist in financing 
and at the same time protects consumers by insuring that they shall be charged 
only those rates which the Commission finds to be just and reasonable. In addi- 
tion to the amounts refunded, the Commission requires the payment of 6 percent 
interest upon the increases from the time of collection. 

Colorado Interstate Gas Co. filed an annual report (form 2) with the Commis- 
sion for the years 1954, 1955, and 1956. Attached to the reports were copies of 
annual reports to the stockholders. These reports clearly disclosed the amount 
of revenues on an annual and cumulative basis that related to the increases in 
rates that were being collected subject to refund under dockets G—2260 and 
G-—2576. For example, the 1956 report shows the following amounts for revenues 
subject to refund : 


Annual (1956) $20, 103, 041 
Cumulative (to Dec. 31, 1956) 46, 716, 903 


It also filed a required prospectus with the Securities and Exchange Commis- 
sion in November 1955 on the issuance of 256,503 shares of common stock. 

Colorado Interstate requested certificate authorization from the Commission 
in docket No. G—-10176 to construct new facilities. In the hearing on April 12, 
1957, on this application, I have been informed that the company stated it 
would need about $121 million for new facilities within the next 2 years. 

Mr. August Belmont of Dillon, Read & Co., in testifying on April 12, was asked 
about the possibility of issuing securities for the new facilities if a refund 
should be ordered in the rate case then before another hearing examiner. He 
replied that he did not know how much any refund might be but that the com- 
pany could finance their additional needs for new capital (R. 7358). While 
these statements have been called to my attention, I do not mean to suggest 
that the Commission has considered them or made any determinations with 
respect to the matter, since it is still pending and I am not participating in its 
consideration. 
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You also asked for data concerning suspension of rate increases of inde- 
pendent producers, which is as follows: 


Number of IP suspension dockets initiated June 7, 1954 through June 
27, 1957 


Number of such dockets where rate was made effective subject to refund: 
Under bond 
Under corporate undertaking 


Subtotal 
Number of such dockets where rate was not made effective subject to 
refund 


Total dockets 


You asked for a report on the status of the Commission’s investigations of 
independent producers’ rates under section 5 (a) of the Natural Gas Act. As 
of May 31, 1957, the status of the 33 docketed cases was as follows: 

Number 
of dockets 
Hearings completed 
In hearing 
Under active investigation 
No investigation to date 


In the Olin Gas Transmission Corp. case, docket No. G—8559, the difference 
in company revenues between a cost basis for pricing gas as compared to the 
field price basis is $527,546. Highty-seven and eight-tenths percent of all the gas 
sold by Olin is not subject to Commission jurisdiction. 

Attached hereto is a copy of the Commission’s order in Union Oil & Gas Corp. 
of Louisiana, docket No. G—11563, together with a copy of the Commission’s 
Opinion No. 301 in the matters of Houston Texas Gas & Oil Corp., docket No. 
G—9262, and Coastal Transmission Corp., docket No. G—9960, together with a 
copy of the Commission’s order denying applications for rehearing in said cases. 

You will also find attached hereto a copy of a letter dated February 14, 1957, 
from Secretary of the Interior Seaton to me, together with a copy of a letter 
dated March 16, 1957, from Senator Clinton P. Anderson to me, and a copy of 
my reply dated March 20, 1957, to Senator Anderson. 

There are also attached hereto answers to the written questions which you 
submitted to me at the end of my testimony before your committee on June 28, 
1957. I have answered all questions except 4 questions under the heading of 
“Tdaho Power Co. Licenses” and 1 question under the heading of “Idaho Power 
Co. Fast Tax Writeoff.” The answers to these questions were fully made in my 
written statement and oral testimony before your committee. 

Respectfully yours, 
JEROME K. KUYKENDALL. 


NOMINATION OF JEROME K. KUYKENDALL TO THE FEDERAL POWER COMMISSION 
1. REGULATION OF INDEPENDENT PRODUCERS OF NATURAL GAS 


Question. Your Executive Director has reported to our staff that on June 1, 
1957, the Commission faced a total of 368 cases involving suspensions of pro- 
posed rate increases by independent gas producers. He also indicated to us 
that your staff received 217 such cases this past fiscal year but was able to 
dispose of only 27. Does this mean that you have a 14-year backlog of work 
which is growing rapidly? 

Answer. While only 27 (actually 28) dockets had been disposed of by June 1, 
1957, as reported by the Executive Director, there were also 21 dockets in which 
hearings had been completed and awaiting the hearing examiner’s decision, 
with an additional 62 dockets in the process of hearing as of the same date. 
This compares favorably with the estimated production reported in our esti- 
mates for the fiscal year 1957, as reported in our fiscal year 1958 justification. 

While our backlog of work has exceeded the estimates made nearly a year ago, 
it is our judgment that the increase of some 45 percent in manpower for inde- 
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pendent producer gas cases, as requested in our fiscal year 1958 estimates, plus 
the experience gained and the investigations instituted during the fiscal year 
1957, would permit the Commission to achieve relative currency in this opera- 
tion in approximately 3 years. Obviously, without the increase in manpower re- 
quested, it will take the staff longer to overcome this backlog, but certainly far 
short of 14 years. 

Question. Why did your justification of estimates for fiscal 1958 indicate a 
much more favorable picture of case disposition? 

Answer. The production rates shown in our justification of estimates for fiscal 
year 1958 were predicated on an increase in manpower and I know of no reason 
why we would not have been able to dispose of the cases as reported had the 
increase been allowed. 

Question. Senator Kefauver has proposed in 8. 1220, and Congressman Mac- 
donald in H. R. 6813, that producers who have total sales of less than 2 billion 
cubie feet during a calendar year be exempted from regulation. It is believed 
this would limit rate regulation to approximately 60 of the largest producers, 
but, because they dominate the market, would effectively control the market 
price of gas. Would adoption of this proposal effectively eliminate most of the 
rate case backlog facing the Commission ? 

Answer. A study made by FPC staff for the year 1955 shows that 219, rather 
than 60 producers sold more than 2 billion cubic feet of natural gas to reporting 
interstate pipeline companies. 

The Commission now has pending 33 cases pursuant to section 5 (a) of the 
Natural Gas Act, and 368 rate suspension cases under section 4 (e) of the act. 
Between 25 and 30 percent of these cases would be eliminated by such legislation. 
FPC staff advises me that the decrease in workload would be appreciably less 
than the decrease in number of cases. 

Question. I understand that you oppose any such exemption for small inde- 
pendent producers. Will you explain your reason for that position? 

Answer. I have stated that I did not favor Congressman Macdonald’s bill 
becanse I believe that there is a better and more efficient method of regulating 
gas producers than the existing method, which under Mr. Macdonald’s bill would 
still be applicable to the producers not exempted. I have also pointed out that 
the exemption provided for in these bills cannot be applied to sales made from 
unitized fields or from the tailgate of processing plants, where the sale is made 
by the operator on behalf of all owners. FPC has, by administrative action, 
already eliminated the necessity of dealing individually with producers behind 
such operators, where the money received by such producers is a percentage of 
the total sales price. 

Question. You have heard the testimony of Congressman Macdonald and 
others regarding the implication of some private consultation with representa- 
tives of the gas industry in attempting to draft a new exemption from the Natural 
‘Gas Act. We would like to have your comments on the conclusions which these 
witnesses have drawn from the facts? 

Answer. I have already answered his question, but would like to point out 
that the question refers to drafting “a new exemption from the Natural Gas 
Act.” I did not attempt to draft an exemption bill. I did attempt to draft a 
bill more stringent than the Harris-Fulbright bill. 

Question. Were you ever contacted by any White House personnel other than 
Mr. Morgan in connection with your work on drafting new legislation? 

Answer. No. 

Question. Did you receive any assistance from any of the legal staff at the 
White House? 

Answer. No. 

Question. Will you enlighten us on the reasons leading you to now believe 
that there is any imbalance between supply and demand justifying partial Fed- 
eral regulation of gaS consumers which were not in existence 2 years ago when 
you supported the Harris-Fulbright bill? 

Answer. I have already testified before the House Interstate and Foreign 
Commerce Committee to the effect that I do not have definite or statistical infor- 
mation on this point. I base my belief on the fact that several new contracts 
for the sale of large volumes of gas by producers have contained prices which 
are very high in comparison to any existing prices; that the trend of producers’ 
prices has been upward ever since the Phillips decision (as well as before) ; that 
a number of pipelines have complained of the difficulty of getting additional 
supplies of gas; and the fact that there are hundreds of thousands of homes 








| 
| 
| 
) 
; 


~a aww A em 








NOMINATION OF JEROME K. KUYKENDALL 393 


in various metropolitan areas throughout the country which want gas service 
and haven’t been able to get it. 

Question. Is it correct to conclude that you object to the use of the “cost” factor 
in arriving at a just and reasonable rate to be passed on to gas consumers by 
pipelines which own their own gas wells? 

Answer. I favor use of an original cost-rate base to determine just and reason- 
able rates for an interstate pipeline company insofar as its interstate transpor- 
tation service is concerned. I do not recommend use of a cost-rate base to fix 
any producer’s rates, whether the producer is an independent or a pipeline pro- 
ducer. I do favor and have recommended that the Commission have authority, 
but not be required, to consider pertinent cost information. In my written state- 
ment I pointed out that I did not believe a producer who had incurred high costs 
should be able to justify high rates merely for that reason. 

Question. What is your conception of your duty as a member of the Commis- 
sion in passing on just and reasonable rates in the absence of any intervention 
by persons representing consumers’ interests? 

Answer. The absence of intervention by any interested parties does not alter 
the Commission’s duty in fixing just and reasonable rates. See answer to next 
question. 

Question. Senator Jackson called to the committee’s attention your statement 
of June 4, 1957, to the House Committee on Interstate and Foreign Commerce 
regarding the rate increase the Commission awarded the Olin Gas Transmission 
Corp., August 16, 1956. Is it correct to interpret your statement as meaning 
that your willingness to approve rate-increase requests is conditioned by the 
degree of opposition raised before the Commission by parties other than the 
Commission staff? 

Answer. No. I pointed out in my oral testimony that Olin Gas Transmission 
Co. had, in the Commission’s opinion, sustained a burden of proof, which 
numerous other companies, which I listed, had not been able to do. This is, admit- 
tedly, a difficult burden, as the Commission has discovered, from other cases. 
The Commission was satisfied that Olin had sustained its case. The facts of the 
case were unique, as the Commission pointed out, and resulted in this case, in 
Olin making the requisite proof in a comparatively simple manner. Procedures 
generally have been unable to relate their financial needs for additional explora- 
tion and development to the price at which existing reserves should be sold. 
The thought I was trying to express in testimony before the House committee was 
that this issue was not raised, and if it had been a closer question would have 
been present, but that does not mean that the interest of consumers in their 
need for continuing supplies of gas as well as low prices, has not been protected, 
or that the decision is not legally correct. If the Commission had any reason 
to believe that the record in this case compelled reaching an unfair result, it 
would have, I know, reopened the record for further evidence. In this case, the 
Commission has sought to make future gas supplies available by exploration 
and development at a price less than would be the cost if the needed gas were 
to be purchased from others. 

The unusual facts of the case are briefly indicated by the following quota- 
tions from the Commission’s opinion: 

“Olin is the largest individual produced in the field. It has about 50,000 acres 
of the field’s some 250,000 productive acres and 358 of its 1,868 producing wells. 
There is no question but that, in a few years’ time, Olin will be unable to meet its 
customers’ requirements with gas produced by it from the Monroe field. With- 
out some incentive to produce additional gas for its resale customers, Olin will 
be required to purchase the needed gas at higher prices from others, which will 
directly result in increased costs to the consumers of gas. If the needed volumes 
of gas were bought from United Gas Pipe Line Co., for example, which could 
well be the case, under United’s applicable rates as shown in this proceeding, 
the cost of the alternative supply of gas from United would be, on the basis of a 
72-percent assumed load factor for Olin’s main line, 15.50 cents per thousand 
cubie feet ; and, on a 100-percent load factor, 14.10 cents. On the basis of Olin’s 
actual load factor for the year 1954, the cost would be 23.34 cents per thousand 
cubic feet. 

“There was convincing testimony on the part of the executive vice president 
of the company and Olin’s principal policy witness that the amount of the 
increase above cost sought by Olin was needed to provide it with an incentive to 
carry on exploration activities in an effort to develop gas reserves in the northern 











394 NOMINATION OF JEROME K. KUYKENDALL 


Louisiana area sufficient to maintain supply to its main-line customers as the 
Monroe field becomes depleted. Thus this witness testified * * * : 

“*We think we can, by exploration and development, deliver our gas to our 
customers at a cheaper price under the production system.’ 

“In addition, there was evidence of Olin’s present and projected exploration 
programs. In this connection, it should be kept in mind that present-day costs 
for exploration and drilling activities are much higher than in the past. For 
example, it appears that a Monroe field deep-test well today may cost as much 
as $220,000, compared with the $12,000 or so cost of a shallow well by which the 
field has been developed. Additionally, there was evidence of increased opera- 
tional flexibility to the company, resulting from ownership of its own production 
as contrasted with purchasing its gas from others, which would redound to the 
benefit of the consumer. On consideration of all the factors, on the basis of the 
record in this case, we conclude that the increased rates proposed by Olin will, 
while remaining within the bounds of reasonableness, serve the desirable and 
proper purpose of affording Olin the incentive and, at least to a degree, the 
means for undertaking the exploration and development which are required in 
the interest of Olin’s customers, to meet their need for continued supplies of 
natural gas at reasonable rates.” 

Question. What do you conceive to be the primary duty of the Federal Power 
Commission under the Natural Gas Act? 

Answer. To protect consumers in their right to prices as low as possible con- 
sistent with maintenance of adequate supplies of gas for them. 

Question. Is it true that the Federal Power Commission has rejected the posi- 
tion of its technical staff and accepted the contentions of the regulated utility 
in a number of significant cases since you became Chairman, especially in the 
Panhandle Eastern Pipeline Co. case, opinion No. 269; the El Paso Natural Gas 
Co. case, docket No. G—2018; the Amere Gas Utilities Co. case, docket No. G—6358 ; 
and in the Olin Gas Transmission Corp. case, docket No. G—8559? 

Answer. In the Panhandle Eastern Pipeline case, opinion No. 269, the Commis- 
sion disagreed with its staff. There was no examiner’s decision in this case. 
The important issue in the case was treatment of company-produced gas. The 
staff opposed the company on this question. 

In the El Paso Natural Gas Co. case, docket No. G-—2018, the staff position 
concerning treatment of the company’s own produced gas was different than the 
decision expressed in Commission opinion No. 278. The staff originally opposed 
the company on this question. Rehearing was later granted, and the case was 
finally settled by agreement of the parties, in which settlement the staff con- 
curred. The Commission approved this settlement on July 20, 1956. There was 
no examiner’s decision in this case. 

In the Amere Gas Utilities Co. case, docket No. G—6358, the staff opposed the 
company’s contention. The examiner held against the staff. The Commission 
affirmed the examiner. 

In the Olin Gas Transmission Corp. case, docket No. G—8559, the staff’s con- 
tention was contrary to that of the company. The examiner held contrary to 
the staff, and the Commission reached the same result as did the examiner. 


2. ACCOUNTING 


Question. Mr. Chairman, is it correct to conclude, from the report in your 
justification of estimates made to the Appropriations Committee, that you do 
not now have a current determination of the net investment of any electric or 
gas utility in the United States? 

Answer. The answer to this question will be given separately for electric 
and natural-gas companies. 

In regard to natural-gas pipeline companies the Commission makes deter- 
minations of the net investment as of the most recent available date in connection 
with rate proceedings. This work is constantly in process and involves most of 
the larger comapnies. It is, therefore, not correct to state that the Commission 
does not have any current determinations of net investment for naural-gas 
companies. With respect to electric companies, the determinations of net invest- 
ment fall under two categories, those pertaining to licensees and those pertaining 
to interstate electric companies. The determinations of net investment of inter- 
state companies occur in connection with rate cases but, as the primary rate 
jurisdiction rests with the States, such determinations on a formal basis are 
infrequent but do occur occasionally in connection with formal proceedings. 

The determinations of net investment in licensed projects are being regularly 
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made as a part of the Commission’s licensed-project accounting work. This work 

is greatly in arrears because of lack of available staff, but current determinations 
of original cost and accrued depreciation are being made by the Commission 
subject to the limitation of available staff. In all Commission determinations of 
net investment there will necessarily always be a timelag of a year or so, but the 
determinations, when made, are reasonably current. 

Question. What do you propose to do toward bringing up to date studies of 
initial cost and initial accrued depreciation, net additions and retirements, 
depreciation reserves, amortization reserves, and reclassification and original 
cost? 

Answer. Licensed project studies of initial cost, initial acerued depreciation, 
net additions and retirements, depreciation reserves, and amortization reserves 
are underway and proceeding as rapidly as possible as the limited staff available 
for such work will permit. The staff is working on all of these phases and is 
believed to be making satisfactory progress subject to limitations as to available 
personnel. During the past year the staff has instituted improved accounting 
procedures and developed a new form of accounting report which will materially 
speed up the staff studies. In addition, the staff contemplates making the licensed 
project work current. Unless additional staff for this work becomes available, 
the objective of making the licensed project work current cannot be attained. 

With respect to accounting work on reclassification and original cost studies, 
this work was discontinued in 1952 because of lack of staff. In the Commis- 
sion’s budget request for fiscal year 1958, provision was made for a small staff 
of eight people to resume this work. Unless funds for additional staff for 1958 
are provided, the accounting work on reclassification and original cost studies 
will have to be deferred which will cause an additional backload of work to 
pile up. 

Question. What responsibility does the Bureau of the Budget have for this 
situation? 

Answer. Our estimates to the Bureau of the Budget for 1958 showed our ac- 
counting requirements under the major activity, “Licensing of non-Federal hydro- 
electric projects,” as being 54.2 man-years. The Bureau of the Budget reduced this 
item to 41.6 man-years, giving as their explanation their doubt that we could 
recruit the number of accountants required. Our justification to the Congress 
called for 41.6 man-years in accounting. Since we were held to our 1957 level 
there will be available for 1958, 37.6 man-years for accounting work in connection 
with determinations of initial cost, accrued depreciation, net additions and 
depreciation reserves, and amortization reserves. 

Question. Does delay in these accounting studies have an adverse effect on 
rates as far as the consumer is concerned? 

Answer. Delay in making these accounting studies has an adverse effect on 
rates of consumers. If improper charges are allowed to remain in the plant 
accounts, the rate base is inflated correspondingly. The practical effect of remov- 
ing writeups and other improper charges from the plant accounts is that for 
every dollar eliminated the customer has a potential saving in rates of approxi- 
mately 16 cents per year. Such savings in rates will continue on in future years. 

Question. Why has no uniform system of accounts been prescribed for inde- 
pendent producers of natural gas? 

Answer. The Commission has not prescribed a uniform system of accounts for 
independent producers for the following reasons: 

There are several thousand producers under the Commission’s jurisdiction, 
a number of which are small and keep very poor records. Many producers are 
also oil producers, too. The Commission and its staff are heavily burdened with 
rate work involving independent producers. It is not now feasible to prescribe 
and enforce a uniform system of accounts for producers, for these reasons, plus 
the fact that we do not now have the personnel to do so. The Commission has 
endeavored to put first things first. 


3. TAX DEFERRALS 


Question. Mr. Kuykendall, is it the ruling of your Commission in opinion 264, 
dated December 3, 1953, “In the Matter of Treatment of Federal Income Taxes 
as Affected by Accelerated Amortization,” which has set the pattern for the 
“deferred taxes” which electric utilities and gas companies have accumulated as 
a result of the Office of Defense Mobilization certificates? 

Answer. The Federal Power Commission’s order really did not set the pattern 
for electric utilities, as quite a number of State regulatory commissions had issued 
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rulings before FPC did. Most of such orders were consistent, in principle, with 
FPC’s order. 

The Commission’s order is, of course, controlling on natural-gas companies 
subject to FPC jurisdiction. 

Question. Is it correct to say that under opinion 264 the Commission allows com- 
panies receiving rapid amortization certificates to charge their customers for 
taxes that the companies will not have to pay for many years, if at all? 

(See answer below.) 

Question. Is it correct to say that the tax deferments arise because you permit 
a regulated company in calculating its taxes for rate purposes to depreciate 
its property on a straight-line basis, but when it actually submits its tax return 
it is permitted to use accelerated depreciation ? 

(See answer below.) 

Question. Would you explain to us exactly how the tax deferment works? 

Answer. The above three questions are fully answered in the decision of the 
Court of Appeals for the District of Columbia Circuit, entitled “City of Detroit vy. 
Federal Power Commission,’ decided December 15, 1955. I have quoted the 
pertinent part of this decision in my written statement, and it is now part of 
the written record herein. The Commission’s action was fully affirmed by the 
Court. 

Question. What position did the technical staff of the Federal Power Com- 
mission take on the proper treatment of such taxes affected by accelerated 
amortization in the Panhandle Eastern Pipeline Co. case? 

Answer. The staff contended “that only the amount of taxes actually paid by 
Panhandle should be allowed in the cost of service and that the temporary tax 
savings accruing to Panhandle by virtue of accelerated amortization should be 
passed on to Panhandle’s customers” (opinion No. 264, p. 45). The Commission 
disagreed and the court affirmed the Commission. 

Question. Why should a regulated utility company be allowed to collect more 
for taxes than it has to pay out for taxes? 

Answer. Because the court has so held as above stated. 

Question. If, with ODM certificates, you believe taxes must be deferred for 
administrative convenience and to keep rates from fluctuating unnecessarily, 
would it not be more fair to the consumer to require the utility to reduce its rate 
base by the amount saved so that the consumer would not be charged interest 
on the deferred taxes? 

Answer. The court held that this should not be done. 

Question. How much money have utilities and gas companies made by invest- 
ing their tax savings? 

Answer. It is impossible to answer this question because it cannot be ascer- 
tained to what use the temporary tax savings have been put. This is due to the 
fact that the cash funds relating to the temporary tax savings are not segregated 
from other corporate funds. It is also not known to what extent the tax savings 
have been allowed for rate purposes by State regulatory commissions; to the 
extent such tax savings have not been allowed for rate purposes there would 
have been no tax savings to invest. 

Question. When you were chairman of the Public Service Commission of the 
State of Washington, and before you were nominated to be Chairman of the 
Federal Power Commission, did your commission issue an opinion similar to 
opinion 264 of the Federal Power Commission ? 

Answer. Yes. The opinion embodied the same general principles. I offered 
to testify about this at my hearing on my first nomination before this committee 
on April 22,1953. See page 21, record of that hearing. 

Question. Mr. Kuykendall, under the provisions of your decision in docket 
No. G-6358, in the matters of Amere Gas Utilities Co., et al., issued June 30, 1956, 
you extended the principle of allowing regulated utilities to collect taxes using 
straight-line depreciation deductions while using liberalized depreciation deduc- 
tions in actually making the tax return. Thus similar tax savings are being 
permitted under the provisions of section 167 of the Internal Revenue Code. 
Section 167 provides that all taxpayers may elect 1 of 2 forms of liberalized 
depreciation as an alternative to straight-line depreciation on all plant and 
equipment acquired since 1954. How do you justify this extension of tax 
savings to all plant and equipment of all utility and gas companies? 

Answer. The Commission held in docket No. G—6358, in the matter of Amere 
Gas Utilities Co., et al., that there was no essential difference in principle between 
accelerated amortization under section 168 of the Internal Revenue Code of 1954 
and liberalized depreciation under section 167. The Commission considered that 
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under both of the above-noted provisions it was the intent of Congress that the 
utility should have the benefits arising from rapid plant writeoffs. The Congress 
itself provided that under section 167 these benefits shall be available to all tax- 
payers, including utilities, for all property added since December 31, 1953. The 
Commission has not extended the provisions of section 167 to all plant and 
equipment. 

Question. What position did the professional staff of the Federal Power 
Commission take on the treatment of taxes under section 167? 

Answer. The Commission’s technical staff took the position that the tax 
savings which might be realized by a utility availing itself of the option to use 
one of the liberalized depreciation methods under section 167 would be perma- 
nent. This position was based upon the assumption that the provisions of the 
Internal Revenue Code would continue to be in effect and that in a utility with 
a continuing growth pattern there would always be increasing tax benefits. 
Under these assumptions the staff took the position that the utility should not 
be allowed either for accounting or rate purposes any Federal income taxes in 
excess of actual payments. The Commission felt that the law required it to 
take the position it took. 

Question. Is it true that your staff has found that any electric or gas utility 
which is expanding its investment in plant and equipment will never repay 
1 cent of deferred taxes saved under your present treatment of section 167 
of the Internal Revenue Code and will continue to pile up additional tax savings 
as long as it expands? 

Answer. Yes. See also the answer to preceding question. 

Question. Is it true that your staff has found that any electric or gas utility 
which is merely maintaining its present investment in plant and equipment 
by a regular replacement policy will never repay 1 cent of deferred taxes 
saved under section 167? 

Answer. Yes, under the assumption that the present tax provisions of the 
Internal Revenue Code will continue in effect. 

Question. Would any principle of sound utility economics be violated if 
regulated utilities eligible for use of the liberalized depreciation methods pro- 
vided in section 167 were required to take such depreciation for rate as well as 
for tax purposes? Wouldn’t such a requirement end deferred taxes entirely? 

Answer. I answer the first question “No” and the second question “Yes,” but 
point out that I do not believe that would effectuate the purpose Congress was 
trying to achieve by enacting section 167. 

Question. Is is true that the Federal Power Commission has permitted gas 
companies to make similar tax savings from similar treatment of well drilling 
and depletion allowance provisions in the tax laws? 

(See answer below. ) 

Question. How much money have electric and gas utilities already aceumnu- 
lated as deferred taxes by thus being allowed to leave out their proper deduc- 
tions for depreciation, well drilling, and depletion in caleulating their income 
taxes for rate purposes? 

Answer. In all rate cases decided on a cost-of-service basis, the Commission 
has reduced the Federal income-tax allowance by treating intangible well-drill- 
ing costs and statutory depletion as allowable deductions in computing the tax 
allowance. In those cases commencing in 1954 in which the allowance for the 
value of company-produced gas has been on a commodity or field-price basis, 
the principal ones of which are the Panhandle, El Paso, and Olin cases, the 
question of treatment of these deductions was obviate by use of the field-price- 
allowance method. No separate tax allowance on production investment was 
included. The City of Detroit decision, supra, as it relates to this subject, plus 
two recent decisions of FPC examiners, calls, in my opinion, for renewed study 
of the treatment to be given these tax benefits when fixing producers’ rates on a 
cost basis. 

It should be noted that no deferred tax accounting procedure related to the 
benefits from intangible well drilling of percentage depletion has been prescribed 
by the Commission. Under the policy thus far indicated, such deferred account- 
ting would not appear to be appropriate for these items. 

The matter of deferred taxes arising from the use of liberalized depreciation 
allowable under section 167 of the Internal Revenue Code has not been an element 
in any of the rate cases decided by the Federal Power Commission thus far. 
The Amere case, of course, indicated Commission policy. 
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Question. Is it true that some electric utility companies are investing the de- 
ferred taxes and claiming that part of the earned dividend on their stock is re 
turned capital upon which their stockholders are advised that they need no pay 
income taxes? 

Answer. The Commission’s staff has been making a study of this matter, which 
study has not been completed. Responses to a questionnaire sent to electric 
companies have been received from 258 companies of which 33 have advised that a 
portion of the dividents paid during 1955 was considered to be a return of a 
capital for tax purposes. One of the contributing factors is the depreciation 
deductions under sections 167 and 168 of the Internal Revenue Code of 1954, 
causing taxable income to be less than the dividends paid for 1955. 

Question. How many electric and gas companies are claiming part of their 
dividends as “returned capital’? 

Answer. See answer to preceding question. 

Question. How much money has been paid out to stockholders as tax-free “re- 
turned capital’? 

Answer. This information is not available as the staff has made a study only 
for 1 year (1955) and this has not been completed. 

Question. Why did you make no provision for a uniform system of accounting 
for such deferred taxes after you allowed them to be taken in 1953? 

Answer. This question was answered in my written statement. With the 
passage of section 167 of the 1954 Revenue Act, the matter of deferred tax ac- 
counting had a much broader application than it had had under section 168. 
The Commission has, as I stated, instituted a rulemaking (R-159 issued Feb- 
ruary 8, 1957) which would assure adequate accounting and reporting, including 
full disclosure, of the tax deferrals. 

Question. Why did you submit the proposed amendments to the uniform sys- 
tem of accounts in January and February of 1957 with provision that they be only 
recommended, not mandatory? Are the provisions to be mandatory in those 
States which permit deferred taxes? 

Answer. The proposed amendments were prepared on the basis that deferred 
tax accounting would not be mandatory for the reason that the accounting 
treatment is impliedly also the rate treatment to be followed, and as the rate- 
making requirements for electric utilities rest mainly with the States it was 
clear that the FPC should not and could not force its will over other jurisdictions. 
It should be noted that some States are permitting deferred tax accounting to be 
followed but others do not. 

If the proposed amendments allowed no latitude with respect to deferred tax 
accounting, utilities operating in States which do not permit such accounting 
would be required to keep two sets of books. In those States which permit de- 
ferred taxes the provisions would be mandatory, but it would be possible for 
such utilities to harmonize their accounting under State requirements with those 
of FPC without the necessity of keeping separate sets of books. 

Question. Could not such a uniform system of accounting for “deferred taxes” 
be imposed even though some State commissions refuse to permit the accumula- 
tion of deferred taxes? 

Answer. The Commission undoubtedly has the necessary legal authority to 
impose uniform accounting over licensees and interstate electric utilities. The 
question involved is whether such action would further the public interest in 
view of the primary rate jurisdiction of the States. 

Question. Is it true that your staff in 1955 made a study of accounting pro- 
cedures involving deferred taxes and discovered that 3 electric companies were 
improperly reporting and improperly accounting for $718,000 of annual tax 
deferrals? How many gas companies, involving what amounts of money, are 
similarly improperly reporting and improperly accounting for their deferred 
taxes? 

Answer. The staff’s study of annual reports filed with the Commission by 
electric utilities in 1954 disclosed that there were 3 companies that had not 
deducted the amounts (total $718,000) of deferred taxes in determination of 
income. This constituted about 1 percent of total tax deferrals for that year. 

In regard to the accounting and reporting by gas utilities for deferred taxes 
the Commission has prescribed the treatment to be followed with respect to 
accelerated amortization under section 168 and rulemaking procedures (R-158) 
have been instituted to cover the accounting for liberalized depreciation (under 
sec. 167). The Commission is not aware of any accounting or reporting of de- 
ferred taxes by natural-gas companies that is inconsistent with the above- 
mentioned requirements. 
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Question. Is it also true that in your staff's study of accounting procedures 
it was discovered that electric and gas utilities are using several different 
methods to account for such tax deferrals—some crediting such amounts to 
unrestricted earned surplus, some to a special reserve for deferred taxes, some 
to depreciation reserve, and some to restricted earned surplus? 

Answer. It is true that various accounts are being used in which to classify 
the accumulated amounts of tax deferrals. The proposed amendments to the 
uniform systems of accounts provide for such deferrals to be accumulated and 
classified uniformly in a reserve account. 

Question. So long as such deferred taxes are actually accounted for in so 
many different ways, how can you justify a “recommended” accounting system 
only as you propose in R-158 and R-159? 

Answer. As indicated in the answer to the preceding question the proposed 
amendments to the systems of accounts will require uniform classification of the 
deferred taxes to the extent that deferred tax accounting is being practiced. 


4. COMPREHENSIVE DEVELOPMENT 


Question. Is it your policy to obtain all the facts available and to consult with 
other Federal agencies about their plans for development of a river basin 
before determining whether Federal or licensed development of a particular 
project is in the public interest? 

Answer. Yes. Applications for license are referred to the Secretaries of the 
Army, Interior, Agriculture, and any other Federal agencies having supervision 
over the navigable waters and lands of the United States for reports thereon 
under sections 4 (e), 10 (e), and 18 of the Federal Power Act, and such agencies 
are invited to comment otherwise on the application to the extent deemed 
advisable. 

Question. Could the Federal Power Commission save money by using the 
comprehensive plans prepared by the Corps of Engineers and the Bureau of 
Reclamation as a guide in licensing projects? 

Answer. The Commission consistently uses the plans of development pre- 
viously prepared by the Corps of Engineers and the Bureau of Reclamation as 
a guide in licensing projects. However, it should be pointed out that the plans 
of those agencies as they exist at a particular time may or may not constitute 
the comprehensive plan of development for a particular watershed or river 
basin since plans are continually modified to meet changing conditions. Con- 
sequently, the Commission staff, in addition to studying the existing plans of 
other agencies, makes an independent investigation as a basis for its recom- 
mendations to the Commission as to whether a particular project is best 
adapted to a comprehensive plan of development. Furthermore, in many in- 
stances, the staff has recommended and the Commission has required changes 
in an applicant’s project to assure comprehensive development. In carrying 
out these investigations, the staff consults with and secures information from 
other Federal agencies. 

Since the Commission and its staff are making full use of the plans developed 
by the corps and the Bureau ,all the money that can be saved through utiliza- 
tion of such plans is already being saved. 

Question. Are you committed to a policy of granting license applications in 
preference to recommending Federal development of multiple-purpose dam sites? 

Answer. No. The policy covering the issuance of licenses is prescribed in 
the Federal Power Act and when an application for license is filed the question 
whether the United States should develop the particular site or sites involved is 
decided on the facts developed in each licensing proceeding, taking into account 
multiple use of the site. 

In the several decisions issuing a license in a proceeding in which a party 
has urged Federal development of the water resources involved, the Commis- 
sion has given its reasons in detail for not recommending Federal development. 
For example, see the Commission’s decisions in the Kings River cases (8 
F. P. C. 348, 10 F. P. C. 460), Roanoke Rapids case (10 F. P. C. 1), and the Hells 
Canyon case (Opinion No. 283 issued August 4, 1955, not yet reported). The 
former cases were decided in 1951. In every licensing decision, whether or 
not Federal development has been urged, the Commission makes a finding pur- 
suant to section 7 (b) of the act as to whether the development should be 
undertaken by the United States. 
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Question. Why was no report made to the Congress under section 4 (e) of the 
Federal Power Act before you issued the licenses to the Idaho Power Co. for 
Brownlee, Oxbow, and Hells Canyon Dams. 

Answer. This question has reference to the third proviso in section 4 (e) 
of the Power Act which reads as follows: 

“Provided further, That, in case the Commission shall find that any Goy- 
ernment dam may be advantageously used by the United States for public 
purposes in addition to navigation, no license therefor shall be issued until 
two years after it shall have reported to Congress the facts and conditions 
relating thereto, except that this provision shall not apply to any Govern- 
ment dam constructed prior to June 10, 1920.” 
The term “Government dam” referred to in the quoted proviso is defined by 
section 3 (10) of the act to mean “a dam or other work constructed or owned 
by the United States for Government purposes with or without contribution 
from others.” This definition when read in connection with that part of the 
proviso which makes it inapplicable to any Government dam constructed prior 
to June 10, 1920, makes it apparent that Congress intended the proviso to be 
inapplicable only to existing Government dams, that is dams already con- 
structed. Consequently, in issuing the license to Idaho Power Co. for Brownlee, 
Oxbow, and Hells Canyon Dams it was not appropriate to make any report to 
the Congress under the quoted proviso of section 4 (e) because there is no 
existing or constructed Government dam in the stretch of the Snake River 
involved in that proceeding and consequently the Commission did not have 
before it the question of whether a Government dam might be advantageously 
used by the United States for public purposes in addition to navigation. This 
proviso has been construed to be applicable principally in those eases where 
an application for license is filed to authorize the construction, operation and 
maintenance of the generating facilities which if constructed would utilize 
the surplus water or water power from a Government dam. 

Question. I understand that the staff of the Federal Power Commission has 
opposed granting licenses to the Pacific Northwest Power Co. to build two 
dams—Mountain Sheep and Pleasant Valley—in the reservoir area of the Nez 
Perce Dam, which was suggested for Federal construction in the coordinated 
308 report of the Bureau of Reclamation and the Corps of Engineers. Do you 
construe the Federal Power Act as permitting the Commission to act on those 
applications of the Pacific Northwest Power Co. without submitting a report 
to the Congress and without waiting the required 2 years thereafter? 

Answer. Yes. The Nez Perce Dam which has been suggested for Federal 
construction has not been authorized or constructed by the United States and 
therefore is not a Government dam within the meaning of the Federal Power 
Act. My affirmative answer to this question should not be construed as indi- 
cating what action the Commission may take on the applications for Mountain 
Sheep and Pleasant Valley and as you know those applications are still 
pending before a Commission examiner and have not been considered by the 
Coramission. 

It it my view that under the provisions of section 7 (b) of the act, Congress 
left it up to the judgment of the Commission as to whether it should recommend 
Federal development or issue a license in a particular case. 

Question. Would you explain to the committee the reasoning upon which the 
Commission has been granting extensions of existing licenses beyond 50 years by 
granting composite licenses? 

Answer. It is assumed that this question refers to the two cases in which the 
Commission, since I have been Chairman, has accepted surrender of a license for 
constructed project works and has simultaneously placed those project works 
under a new license effective for a period of 50 years. 

In the first case, project No. 2105, the Commission issued a license on January 
24, 1955, to Pacific Gas & Electric Co. for— 

(1) Constructed Lake Almanor Reservoir (no generating facilities), for- 
merly under license as a minor-part project No. 616: 

(2) Constructed Butte Valley Reservoir, Dam, and powerhouse (Caribou 
No. 1), formerly licensed as project No. 1352: 

(3) The proposed Butte Valley-Caribou No. 2 development; and 

(4) The Belden development ; all located on the North Fork Feather River 
and tributaries in California. 

The installed generating capacity of the project works placed under the new 
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license is 451,000 horsepower as compared to 90,000 horsepower for the project 
works under the two former licenses. 

In the second case, project No. 2130, the Commission issued a license on Febru- 
ary 21, 1955, to Pacific Gas & Electric Co. for the constructed Spring Gap and 
Stanislaus development formerly under license as project No. 1318, and the 
constructed Melones development, formerly under license as minor-part project 
No. 708, all being located at Stanislaus and tributaries in California. 

It should be noted that under section 10 (i) of the Power Act, in a license for a 
minor-part project, any of the provisions of the act, except the 50-year term, 
may be waived, whereas under major license as issued for projects Nos. 2105 
and 2130, the licensee is subject to all the conditions, provisions, and terms of the 
Act. 

Project No. 2105.—One of the principal considerations entering into the Com- 
mission’s decision to include licensed facilities under the new major license for 
project No. 2105 was the long expressed desire to place the large Lake Almanor 
storage (over 1 million acre-feet), then under a minor-part license, under a major 
license. As early as 1941, in connection with an application for license for the 
proposed Pulga and Cresta projects on the Feather River, the Commission au- 
thorized the issuance of a license for those developments on the condition that 
the company surrender its minor-part license for Lake Almanor and place it under 
the major license with the two proposed developments thus “permitting recapture 
by the United States at the end of the license period” of the Lake Almanor 
facilities (In the matter of Pacific Gas and Electric Company, Project No. 1391, 
2 F. P. C. 393, 397). So long as Lake Almanor remained under the minor-part 
license, it was not subject to recapture by the United States upon payment of net 
investment at the end of the license period, although it can be taken over at any 
time upon payment of just compensation. 

Another consideration entering into the Commission’s decision was the admin- 
istrative difficulty that would result from separate licenses because some of the 
facilities involved are used in common to provide water for the several power- 
houses. This was avoided by the issuance of a single license. In addition, the 
Commission found that the construction of the new facilities in connection with 
those in existence constituted an enlargement and redevelopment as evidenced 
by the increased installed capacity from 90,000 horsepower to 451,000 horsepower. 

Attached hereto is a copy of the Commission’s order of January 24, 1955, issu- 
ing the license for major project No. 2105. In this connection, attention is 
directed to the second and third paragraphs on page 1 and to finding 1 on page 7. 

Project No. 2130.—When the Commission had before it the proposal to issue 
a new license consolidating the works formerly under license as projects 708 
and 1318 (Spring Gap, Stanislaus, and Melones developments), it also had before 
it a request by the Oakdale and South San Joaquin Irrigation Districts to change 
the effective dates of the districts’ licenses for unconstructed projects Nos. 2005 
and 2067 from May 1, 1950, and October 1, 1950, respectively, to January 1, 1955, 
to aid the districts in financing the construction of those projects, which they 
had been unsuccessful in doing up to that time. The order fixing the new effec- 
tive date for projects Nos. 2005 and 2067, a copy of which is attached, was issued 
February 21, 1955, simultaneously with the order issuing the license for project 
No. 2130. In addition, it was necessary for the districts to obtain a 50-year 
contract for the sale of the output of their 2 projects at a fixed price in order 
to guarantee sufficient revenue over a 50-year period to assure repayment of the 
revenue bonds they were trying to sell to finance their projects. The logical 
purchaser of the power was the Pacific Gas & Electric Co., which was operating 
the Spring Gap, Stanislaus, and Melones developments and associated transmis- 
sion facilities in the area of the districts’ projects. 

However, the Pacific Gas & Electric Co. was not willing to build the required 
transmission facilities and contract for the purchase of the districts’ power for 
a 50-year period unless they were able to secure a 50-year license term for their 
3 developments in the area. 

It was against this background that the Commission issued the license for 
project No. 2130 and accepted the surrender of licenses for minor-part project 
No. 708 and major project No. 1718. 

The Commission’s reasons for issuance of the license for project No. 2130 are 
more fully set out in its order issuing license, dated February 21, 1955 (copy of 
which is attached), particularly on pages 1, 2, and 6. 
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Before Commissioners Jerome K. Kuykendall, Chairman; Claude L. Draper, 
Seaborn L. Digby, and Frederick Stuock 


In the Matters of Pacific Gas and Electric Company 
Projects Nos. 616, 1352, 2105, and 2108. 
ORDER ISSUING LICENSE (MAJOR) 


Pacific Gas and Blectric Company, of San Francisco, California (the Com- 
pany), filed on April 28, 1952, application for license for the proposed Butt 
Valley-Caribou No. 2 Project, designated as Project No. 2105, on North Fork 
Feather River and on Butt Creek, one of its tributaries, in Plumas County, 
California, affecting lands of the United States within Plumas and Lassen Na- 
tional Forests; and filed on May 12, 1952, application for license for the proposed 
Selden Project, designated as Project No. 2108, on North Fork Feather River 
and on Yellow Creek, one of its tributaries, in Plumas County, California, affect- 
ing lands of the United States within Plumas National Forest. 

By letter dated July 2, 1953, and filed July 7, 1953, the Company advised that 
it proposed that Project No. 2105 use jointly with its licensed constructed Proj- 
ect No. 1352 diversion facilities from Lake Almanor Reservoir of its licensed 
constructed Project No. 616 to Butt Valley (Project No. 2105) Reservoir; also 
storage in and withdrawals from those reservoirs. Complications associated 
with this joint usage could be avoided, the Company advised, by inclusion of 
all facilities under one license, and the Company requested that its two pending 
applications for licenses for proposed Projects Nos. 2105 and 2108 be consoli- 
dated under Project No. 2105 and considered as one application, and that any 
license for Project No. 2105 include the constructed works licensed as Project 

1352 and the constructed works licensed as Project No. 616. Upon issuance 
of a license for the redeveloped Project No. 2105, the Company proposes to apply 
for surrender of its licenses for Projects Nos. 616 and 1352, concurrently with 
its acceptance of license for the redeveloped Project No. 2105. 

The license for Project No. 1352 “Caribou (Butt Valley Dam and Reservoir)” 
was issued for a period effective as of January 1, 1936, and the license for minor- 
part Project No. 616 “Lake Almanor (Dam and Reservoir)” was issued for a 
period effective as of November 18, 1925. Both licenses expire December 31, 
1968. 

As described in the pending applications for licenses and in the outstanding 
licenses, the redeveloped project would consist of— 

(a) All lands constituting the project area and enclosed within the 
boundary or the limits of which are otherwise defined, and/or interest in 
such lands necessary or appropriate for the purposes of the project, whether 
such lands or interest therein are owned or held by the applicant or by the 
United States; such project area and project boundary being more specifi- 
cally shown and described by certain exhibits which formed a part of the 
applications for licenses and of the outstanding licenses as amended, and 
which are designated and described as follows 


Evhibit J drawings 





Exhibit FPC No. FPONo. | Drawing No. Title, or showing 
| 
2105-1 | 409754 | General map. 
2108-1 | 402515 Do. 
JAB. 22.35. ‘ 1352-21 | 401581 Do. 
PrGicencbeneicschs 616-19 imbaion Project boundary and profile of projects. 
} 





ee 
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Echibit K drawings 























Exhibit FPC No. | Drawing No. Title, or showing 
1 409755 | Plan showing project works at Lake Almanor and Butt 
Valley Reservoir. 
K-2.. 409758 | Transmission line. 
K-3... 109757 | Profiles of tunnels. 
K-4_. 409756 | Plan of project works. 
K-1__. 402517 | Map of reservoir. 
K-2... 402516 | Plan of project works. 
K-3..... 402518 | Profiles. 
K-1B. 401982 | Lake Almanor to Butt Valley. 
K-2B-_ 402240 | Butt Valley Reservoir. 
K-3B- 402241 Do. 
K-~4B. 402242 | Butt Valley Dam to Caribou powerhouse. 
K-5B-_ 401582 | Transmission line. 
K-6B 401583 Do. 
K-7B___ ‘ 352-25 401584 Do. 
K-1d__- 616-20 |-_- , Encroachments on National Forest reserve. 
K-le 616-21 ae. : | Encroachments on national forest reserve. 
K-2:...- : $6168 fsc_.-..2 ..--| Enlargement of Lake Almanor Dam, map and cross 
section of dam. 
—_——— ——— ! o_o — ——EEE 
! California. 
Notr.—Sheets Nos. 2B, 3B, 4B, 5B, and 6B revised Apr. 25, 1962. 


(b) Principal structures consisting of— 

(i) Proposed Butt Valley-Caribou No. 2 Project (No. 2105). An in- 
take structure each at Lake Almanor Reservoir (Intake No. 1A) and at 
Butt Valley Reservoir (Intake No. 2A) ; a pressure tunnel (Tunnel No. 
1A) about 11,000 feet long from Lake Almanor Intake No. 1A to the 
Butt Valley Powerhouse; penstock ; a pressure tunnel (Tunnel No. 2A) 
about 9,200 feet long from Butt Valley Reservoir Intake No. 2A to 
Caribou No. 2 Powerhouse penstock ; a penstock leading into each pow- 
erhouse; a Surge tank for each conduit system; Butt Valley Power- 
house, at head of Butt Valley Reservoir, to house one vertical turbine- 
generator unit of 48,000-Kva (0.9 P. F.) (55,000 h. p.) capacity; 
Caribou No. 2 Powerhouse, on right bank of North Fork of Feather 
River, to house two vertical turbine-generator units each of 63,000-Kva 
(0.9 P. F.) (75,000 h. p.) capacity ; a substation and switchyard at each 
powerhouse; one 220-Ky transmission line about 8 miles long to extend 
from Butt Valley plant to the Caribou No. 2 plant; a short tap line to 
extend from Caribou No. 2 Powerhouse to a switch and bus structure 
nearby; miscellaneous hydraulic, mechanical, and electrical appurte- 
nances and project works including a cross-connection near Lake A\l- 
manor intakes, between existing pressure Tunnel No. 1 and proposed 
pressure Tunnel No. 1A, and a bypass pipe at pressure Tunnel No. 1A 
outlet portal to divert water to Butt Creek. 

(ii) Proposed Belden Project (formerly No. 2108). A gated diver- 
| sion dam, across North Fork of Feather River, about 150 feet in height 
above stream bed with spillway crest at Elev. 2958; a reservoir to 
extend upstream to applicant’s existing Caribou Powerhouse and hav- 
ing an effective reservoir capacity of about 900 acre-feet between normal 
operating water surface (Hlev. 2975) and minimum operating water 
level (Elev. 2950) and a gross capacity of about 2,500 acre-feet at Elev. 
2975 (all elevations are based on applicant’s datum); a wheel-gate 
equipped intake structure ; two pressure tunnels aggregating 33,700 feet 
- in length, one on each side of the North Fork of Feather River siphon 

and forming therewith a uni-linear conduit from the intake to the be- 
ginning of penstock, and a siphon about 1,750 feet long crossing North 
Fork of Feather River; a penstock wye-branching into two pipes, to 
i. the powerhouse; a differential surge chamber 65 feet inside diameter ; 
Belden Powerhouse, on left bank of Yellow Creek, to house two vertical 
turbine-generator units each of 65,000-Kva (0.9 P. F.) (78,000 h. p.) 
capacity ; a substation and switchyard; one short tap line from Belden 
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Powerhouse to a switch and bus structure nearby; and miscellaneous 
hydraulic, mechanical, and electrical appurtenances. 

(iii) Haisting Caribou (Butt Valley Dam and Reservoir) Develop- 
ment (No. 1852). Caribou Tunnel No. 1 extending from Lake Almanor 
Reservoir to the Butt Creek watershed; Butt Valley Dam and Reser- 
voir; Caribou Powerhouse having an installed capacity of approxi- 
mately 90,000 horsepower; a conduit extending from the Butt Valley 
Reservoir to the Caribou Powerhouse; a 165,000-volt transmission line 
extending from the Caribou Powerhouse to the Big Bend Powerhouse; 
roads extending from the Caribou Powerhouse toward Howells and to 
Butt Valley ; and miscellaneous appurtenances. 

(iv) Existing Lake Almanor Dam and Reservoir Development (No. 
616). A hydraulic fill dam, across North Fork of Feather River, hav- 
ing a crest elevation 4,500 and known as the Lake Almanor Dam, and a 
reservoir of 1,310,000 acre-feet capacity created by said dam and known 
as the Lake Almanor Reservoir. 

the location, nature, and character of which structures of (i) through (iv) 
are more specifically shown and described by the exhibits hereinbefore cited 
and by certain other exhibits which formed part of the applications for 
licenses for proposed Projects Nos. 2105 and 2108 and of the outstanding 
licenses, as amended, for the existing Projects Nos. 1352 and 616, and are 
described as follows: 

Eavibit L drawings 











Exhibit FPC No. | Drawing No. Title, or showing 
RA odoin 2105-6 409759 | Intake structures. 
Re seis is 2105-7 409760 | Penstocks and surge chambers. 
L-3__- ‘ 2105-8 409761 | Butt Valley powerhouse. 
L-4____- 2105-9 409762 | Caribou No. 2 powerhouse. 
BOs a 2108-5 402519 Dam, intake and tunnel. 
PDs pines obo 2108-6 402520 | Siphon, penstock, and surge chamber. 
es See ce 2108-7 402521 | Belden powerhouse. 
L-1__..-- ca 1352-4 47325 Intake tower and channel, tunnel No. 1. 
L-21.... kal 1352-5 | 47326 | Intake tower, tunnel No. 2. 
ND eae etaeial 1352-6 | 47327 | Miscellaneous details. 
i At aa 1352-7 47328 | General arrangement, Caribou powerhouse. 
LE 1352-17 47536 | Tunnel details. 

| | 





1 Superseded in part by L-5 (F PC 1352-17). 


Note.—The license for project No. 616 identifies the following structural drawings as exhibits K. 
They are L drawings in purpose: 








Exhibit FPC No. | Drawing No. Title, or showing 
K-3_. 616-15 | _- Elevation of intake tunnel No. 1. 
K-4...... ail 616-16 |.....--.--.---| Plan of intake tunnel No. 1. 

K-5a. | 616-23 |___- General plan of spillway. 

K-6__. 616-7. |... Spillway walls. 

K-7__. 616-8 0 Spillway crest. 

K-8a_.. 616-22 Details of the lower end of the spillway station 2+-07.70 
| Big Meadows Dam. 

K-9__. | 616-10 J | Conduit details. 

RAD. 5 56ss ene] 616-11 |_.-. ...| Intake tower for conduit. 

K-~-11_._.. ha 616-12 - Gates in intake tower. 


-- 


| 
| 
| 
| 
| 


Eehibit M 


(Filed as Project No. 2105) (in 2 sheets) “General Descriptions and Gen- 
eral Specifications of Mechanical, Electrical and Transmission Equipment, 
Butt Valley—Caribou No. 2 Project.” 

(Filed as Project No. 2108) (in 2 sheets) “General Descriptions and Gen- 
eral Specifications of Mechanical, Electrical and Transmission Equipment, 
Belden project.” 

(ec) All other structures, fixtures, equipment, or facilities used or useful 
in the maintenance and operation of the project and located on the project 
area, including such portable property as may be used or useful in connection 
with the project or any part thereof, whether located on or off the project 
area, if and to the extent that the inclusion of such property as part of the 
project is approved or acquiesced in by the Commission; also, all riparian 


Cet hse 





NOMINATION OF JEROME K. KUYKENDALL 405 


or other rights, the use or possession of which is necessary or appropriate 
in the maintenance or operation of the project. 
(d) The proposed and existing installed capacities are as follows: 


Project and proposed installed capacity 


Horsepower 

2105 (Butt LA guaeiBiasammacal BUI, «oss scssiics ch an ceo gone eiiienibcioeccd otaicaae-aeipianceaale: Ta 

SI CIID a sintcjissieeminievadein icbemtteiaer-capiesennbitiads: dd again eel 156, 000 

Lees ADATIOOU. BO,,.1.) ax micnnncerne- aii stslbsihnstani-oettcebatimaniacarteeh aed lactam 90, 000 
as EI iar bs itinerary ogden ane ars Scag ae a a 

451, 000 


The Company proposes to continue to distribute and sell the energy to the 
publie in the central and northern parts of California. 

The application for license respecting Project No. 2105 describes a proposed 
220-Kv transmission line, about 8S miles long, from the Butt Valley plant to 
the Caribou No. 2 plant; a short 220—-Kv transmission tapline from Caribou 
No. 2 powerhouse “switch and bus structure to the Company’s transmission 
system”; and a short tapline from the plant to the switch and bus structure 
nearby. The application for license respecting Project No. 2108 deseribes three 
proposed “short 220—Kv tap lines from the high tension switch and bus structure 
at the plant to the Company’s interconnected transmission system”, and a short 
tap line from the plant to the switch and bus structure nearby. The applications 
just referred to lack information regarding transmission lines connecting switch 
and bus structures of Caribou No. 2 and Belden plants to lines of the Company’s 
system to provide an outlet for the power produced by these plants. 

The Office of the Chief of Engineers, Department of the Army has reported 
that the proposed projects would have no significant effect on any existing, au- 
thorized, or presently contemplated flood-control or navigation project of the 
Corps of Enginers; that the operation of the existing licensed Projects Nos. 616 
and 1352 as a unit with the proposed projects would not affect the interest of 
the Corps; and that terms ané¢ conditions in the interest of navigation for 
insertion in any license issued are not considered necessary. 

The Secretary of the Interior, in reporting favorably on the redeveloped 
project, has recommended for inclusion in any license therefor, special terms 
and conditions hereinafter substantially provided for. 

The Chief, Forest Service, acting for the Secretary of Agriculture, who has 
supervision over the Plumas and Lassen National Forests, has reported favorably 
on the redeveloped project, and has recommended for inclusion in any license 
therefor special terms and conditions hereinafter substantially provided for. 

The Governor of the State of California and the California Department of 
Fish and Game have reported favorably on the redeveloped project, and have 
recommended for inclusion in any license therefor special conditions hereinafter 
substantially provided for. 

The Company states that it desires to begin construction of the Butt Valley- 
Caribou No. 2 unit as soon as possible after issuance of a license, and estimates 
that the proposed unit will be completed 3% years after construction is com- 
menced. The Company states that it desires to begin construction of the Belden 
unit at such time as it is necessary to complete same 18 months after comple- 
tion of the Butt Valley-Caribou No. 2 unit. 

The Commission finds: 

(1) The proposed Butt Valley-Caribou No. 2 and Belden hydroelectric 
facilities hereinbefore more fully described in paragraph (b) (i) and (ii) 
involving, among other betterments, an increase in the authorized installed 
capacity from 90,000 horsepower to 451,000 horsepower, constitute an enlarge- 
ment and redevelopment of the existing Caribou Project and Lake Almanor 
Dam and Reservoir hydroelectric facilities hereinbefore more fully de- 
seribed in paragraph (b) (iii) and (iv). 

(2) The Company is a corporation organized under the laws of the State 
of California and has submitted satisfactory evidence of compliance with 
the requirements of all applicable State laws insofar as necessary to effect 
the purposes of a license. 

(8) No conflicting application is before the Commission. Public notice 
has been given as required by the Act. 

(4) The redeveloped project does not affect any Government dam, nor 
will the issuance of a license therefor as hereinafter provided affect the 
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development of any water resources for public purposes which should be 
undertaken by the United States itself. 

(5) The issuance of a license for the redeveloped project as hereinafter 
provided will not interfere or be inconsistent with the purposes for which 
the Plumas and Lassen National Forests were created or acquired. 

(6) The redeveloped project will occupy 146,561 acres of lands of the 
United States, exclusive of transmission line rights-of-way. 

(7) Under present circumstances and conditions and upon the terms and 
conditions hereinafter imposed, the redeveloped complete project is best 
adapted to a comprehensive plan for the improvement and utilization of 
water-power development, and for other beneficial public uses, including 
recreational purposes. 

(8) The installed horsepower capacity of the redeveloped project herein- 
after authorized for the purpose of computing the capacity component of the 
administrative annual charges is 451,000 horsepower. 

(9) The amount of annual charges to be paid under the license for the 
purpose of reimbursing the United States for the costs of administration of 
Part I of the Federal Power Act, and for recompensing it for the use, 
occupancy, and enjoyment of its lands, is reasonable as hereinafter fixed and 
specified. 

(10) It is desirable to reserve for future determination the question of 
what transmission lines and appurtenant facilities, if any, for the transmis- 
sion of power from the Caribou and Belden developments shall be included 
in this license. 

(11) The maps, plans, and statements described as exhibits in paragraphs 
(a) and (b) above conform to the Commission’s rules and regulations 
and should be approved as part of the license for the redeveloped project. 


The Commission orders: 


(A) This license is issued to Pacific Gas and Electric Company under the 
provisions of the Federal Power Act for a period of 50 years, effective as of 
November 1, 1954, for the construction and operation upon lands of the United 
States of Project No. 2105, subject to the terms and conditions of the Act 
which is incorporated by reference as a part of this license, and subject 
to such rules and regulations as the Commission has issued or prescribed 
under the provisions of the Act. 

(B) This license is also subject to the terms and conditions set forth in 
Form L-2, December 15, 1953, entitled “Terms and Conditions of License 
for Unconstructed Major Project Affecting Lands of the United States”, 
except for Article 20 thereof, which terms and conditions are attached hereto 
and made a part hereof; and subject to the following special conditions set 
forth herein as additional articles: 

Article 25. The Licensee shall commence construction of the Butte Valley- 
Caribou No. 2 project works within one year from the effective date of 
license and with due diligence shall complete those project works within four 
years from said effective date; and shall commence construction of the 
Belden project works within three years from the effective date of license 
and with due diligence shall complete those project works within six years 
from said effective date. 

Article 26. The License shall conduct, together with interested Federal 
and State of California agencies, an investigation leading to the determina- 
tion of the amounts and rates of flow necessary to be bypassed at all points 
of diversion for the support of fish life and for recreation purposes. In the 
determination of such amounts and rates of flow, full consideration shall be 
given to the use of available water supply for power purposes: Provided 
however, That pending the conclusion of this investigation, Licensee shall 
provide in all but dry years a flow in the stream immediately below the Belden 
Diversion Dam of not less than 100 cfs during the period from May 1 to Octo- 
ber 31 and 50 cfs during the remainder of the year. These flows shall be 
supplemented by additional releases at Belden Diversion Dam when and 
if necessary to make up a total flow of not less than 200 cfs at the Gansner 
Bar Gaging Station from May 1 to October 31, and 100 cfs during the re- 
mainder of the year: Provided further, That the releases at Belden Diversion 
Dam may be reduced to flows necessary to produce a minimum flow at Gans- 
ner Bar Gaging Station of 100 cfs, (1) during the months of May and June 
when the total annual precipitation at Canyon Dam from July 1 to April 30 is 
less than 24.4 inches, and/or (2) during the remainder of the year when the 
total annual precipitation from July 1 to June 30 is less than 27.2 inches: and 
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Provided further, That the Licensee shall make such reasonable modifica- 
tions in release from Almanor Dam, stipulated in Amendment No. 2 of 
the license for Project No. 1962, as may hereafter be prescribed by the Com- 
mission upon the recommendation of the Secretary of the Interior and the 
State of California after completion of the investigation provided in Ar- 
ticle 26. 

Article 27. The Licensee shall not release directly into North Fork of 
Feather River or into any of its tributaries, debris and silt-laden water from 
any gravel-washing activities connected with project construction. 

Article 28. The’ Licensee shall install at diversion structures such fish 
screens as may be prescribed by the Commission upon the recommendation 
of the Secretary of the Interior and the California Department of Fish and 
Game. Licensee shall also construct, maintain, and operate such other pro- 
tective devices and comply with such reasonable modifications of the project 
structure and operation in the interest of fish and wildlife conservation as 
may be hereafter prescribed by the Commission upon the recommendations 
of the Secretary of the Interior, the Department of Agriculture, and the 
State of California. 

Article 29. The Licensee shall conduct the normal operation of its power 
plants so as to avoid the sudden release of large flows into channels (other 
than those used as forebays and afterbays) normally carrying reduced flows 
where the control of such large flows by Licensee is reasonably possible. 
In the event emergency releases are required, Licensee shall endeavor to 
avoid changes in stream stages which will endanger life, health and property, 
and which will be detrimental to the fish life in the stream. 

Article 30. The Licensee shall construct the Butt Valley-Caribou trans- 
mission line along the east site of Butt Valley reservoir on a location mutu- 
ally agreeable to the Regionable Forester or his representative and the 
Licensee. 

Article 31. The Licensee shall file Supplemental Exhibit F detail state- 
ment of project lands; and shall file for approval in accordance with the 
Commission’s rules and regulations revised Exhibit K detail maps of project 
area and project boundary, to reflect the consolidated land status of the 
project, such exhibits to be filed within three years of the effective date 
of this license. 

Article 32. The Commission expressly reserves the right to determine at 
a later date the question of what transmission lines and appurtenant facili- 
ties, if any, for the transmission of power from the Caribou and Belden 
developments shall be covered in this license and included as part of the 
project works and to insert in the license any reasonable conditions relating 
thereto. 

Article 33. The actual legitimate original cost, estimated where not known, 
and the accrued depreciation of the parts of the project completed prior to 
the effective date of license shall be determined by the Commission as of 
such effective date, in accordance with the Act, and the rules and regulations 
of the Commission, and such cost less such accrued depreciation, so deter- 
mined, shall be the net investment in the project as of such effective date. 

Article 34. The actual legitimate original cost of the parts of the project 
to be completed after the effective date of the license, and of any addition 
to or betterment of the project, shall be determined by the Commission in 
accordance with the Act and rules and regulations of the Commission there- 
under. 

Article 85. The Licensee shall pay to the United States the following 
annual charges : 

(i) For the purpose of reimbursing the United States for the costs of 
administration of Part I of the Act, one (1) cent per horsepower on the 
authorized installed capacity (451,000 horsepower) plus two and one-half 
(21%) cents per 1,000 kilowatt-hours of gross energy generated by the project 
during each calendar year for which the charge is made; 

(ii) For the purpose of recompensing the United States for the use, 
occupancy, and enjoyment of its lands, exclusive of those used for trans- 
mission line rights-of-way, $2,931.22; 

(iii) For the purpose of recompensing the United States for the use, occu- 
pancy, and enjoyment of its lands for transmission line rights-of-way only, 
$259.04 ; 
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Provided, That revisions, if any, in annual charges specified in (ii) and (iii) 
above, resulting from compliance with Article 31 hereof, shall be retroactive to 
the effective date of this license. 

(C) The exhibits designated and described in paragraphs (a) and (b) above 
are approved as part of this license. 

(D) The Licensee shall, within thirty (30) days from the date of notification 
of receipt by the Commission of three certified copies of this license, properly 
accepted, file with this Commission applications for surrender of licenses for 
Projects Nos. 616 and 1352. 

(E) This order shall become final thirty (30) days from the date of its issuance 
unless application for rehearing shall be filed as provided in Section 313 (a) of 
the Act, and failure to file such an application shall constitute acceptance of this 
license. In acknowledgement of the acceptance of this license, it shall be signed 
for the Licensee and returned to the Commission within sixty (60) days from 
the date of issuance of this order. 

By the Commission. 

Leon M. Fuquay, Secretary. 

Adopted: January 19, 1955 

Issued: January 24, 1955 


In TESTIMONY OF ACCEPTANCE of all the provisions, termis, atid conditions of this 
license, the Pacific Gas and Electric Company, this ____ day of ____, 195__, has 
caused its corporate name to be signed hereto by ___.___--__ Ree ae Spokane Pres- 
ident, and its corporate seal to be affixed hereto and attested Oe 2 se Te 
BI caine ts Secretary, pursuant to a resolution of its Board of Directors duly 
adopted on the ____ day of ____, 195__, a certified copy of the record of which 
is attached hereto. 

Paciric Gas AND ELEctTRIC COMPANY, 


Attest: 
OCs COMI: LEONG 1) Secretary. 
(Executed in quadruplicate. ) 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners Seaborn L. Digby, Acting Chairman; Claude L. Draper, 
Nelson Lee Smith, and Frederick Stueck. 


In the Matters of Pacific Gas and Eleetric Company 
Projects Nos. 708, 1318, and 2130 
ORDER ISSUING LICENSE (MAJOR) 


Application was filed on April 16, 1953, and supplemented on January 4, 1955, 
by Pacific Gas and Electric Company, for license for constructed Project No. 
2130 situated on the Stanislaus River and its Middle and South Forks in Cala- 
veras and Tuolumne Counties, California, affecting public lands and lands of 
the United States within Stanislaus National Forest. 

The application for major license for Project No. 2130 requests a period of 
50 years, effective as of the date of issuance, and that there be included therein : 
(1) the existing Spring Gap and Stanislaus developments now licensed as major 
Project No. 1318 (hereinafter more fully described), the license for which was 
issued for a period of 50 years from January 1, 1936; and (2) the existing 
Melones development now licensed as minor-part Project No. 708 (hereinafter 
more fully described), the license for which was issued on November 12, 1929, 
for a period to expire June 1, 1977. 

The applicant states that its reason for requesting the new license is to 
assist the Oakdale and South San Joaquin Irrigation Districts in financing the 
construction of their Tri-Dam Project licensed by the Commission as Projects 
Nos. 2005 and 2067, the license periods for which have recently been fixed by 
Commission order to extend for 50 years from January 1, 1955. It appears 
that the applicant and the Districts entered into an agreement dated July 9, 
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1952, whereby the applicant would construct transmission lines to the Districts’ 
powerhouses of the Tri-Dam Project and purchase all energy generated therein 
and to make suitable payments to the Districts for water regulation offered the 
developments for which the new license is sought under the application for 
Project No. 2130. Under its present terms, the agreement expires April 30, 
2000 (the former expiration dates of the licenses for Projects Nos. 2005 and 
2067), but the applicant has agreed to an extension of the agreement upon 
Commission approval of the license periods for the Districts’ Projects Nos. 
2005 and 2067, which approval, as stated above, has been granted, and providing 
the license period for Project No. 2130 extends for 50 years from January 1, 
1955. 

Upon issuance of a license for consolidated Project No. 2130, the applicant 
proposes to apply for surrender of its licenses for Projects Nos. 708 and 1318 
concurrently with its acceptance of license for consolidated Project No. 2130. 

In computing the amount of bonds which may be sold in connection with 
their financing of the Tri-Dam Project (Projects Nos. 2005 and 2067), the Dis- 
trict finds that about $5,350,000 more bonds can be sold if the applicant is able 
to extend the aforesaid agreement to cover a period of fifty years commencing 
about January 1, 1955. The Districts advise that unless this be done, financing 
of the Tri-Dam Project would not be feasible. 

It should be observed that the existing Melones development, licensed as 
minor-part Project No. 708, would be inundated by the New Melones project 
authorized by the Flood Control Act of 1944 for construction by the U. 8. Corps 
of Engineers, but by letter from the Corps to this Commission, dated February 
23, 1953, we are advised that although the New Melones reservoir is definitely 
on the Corps’ program, “no prediction can be made at this time with any cer- 
tainty as to the schedule for initiation of its construction.” 

Notwithstanding the above, the Chief of Engineers, Department of the Army, 
has since reported that inasmuch as no new construction is involved, he has 
no objection to issuance of a new license extending the license period for com- 
bined Projects Nos. 708 and 1318, designated as Project No. 2139. 

The Secretary of the Interior, in reporting on the application, has recom- 
mended that any new license issued should be conditioned so that the applicant 
could not claim increased compensation or damages, on the basis of an increase 
in value by reason of the license, against the United States if and when New 
Melones is constructed; and be subject to certain stipulations in the interest 
of protecting fishery resources, substantially as hereinafter provided. 

The Under Secretary of Agriculture, in reporting on the application, recom- 
mended certain special provisions for the protection of fishery resources insofar 
as National Forest lands are affected substantially as hereinafter provided. 

The Department of Fish and Game, State of California, in reporting on the 
application, reeommended certain special provisions in the interest of fish and 
wildlife substantially as hereinafter provided. 

As described in the pending application for new license and in the outstanding 
licenses, the consolidated project consists of : 

(a) All lands constituting the project area and inclosed by the project 
boundary, or the limits of which are otherwise defined, and/or interest in 
such lends necessary er appropriate for the purposes of the project, whether 
such lands or interest therein are owned or held by the Licensee or by the 
United States including such U. S. lands occupied by Melones Reservoir: 
such project area and project boundary being more specifically shown and 
described by certain exhibits which formed part of the application for 
license and which are designated and described as follows: 


Erhibit J 
Sheet 10 (FPC No. 2130-12) General Map of project area of Spring 
Gap and Stanislaus Developments (Dwg. No. 49500, PN 1318-25) ; 


Spring Gap and Stanislaus Developments 
Eovhibit K 


Sheet 1 (FPC No. 2130-13) Map of Relief Reservoir (Dwg. No. 
47330, PN 1318-2) ; 

Sheet 2A (FPC No. 2130-14) Map of Strawberry Reservoir (Dwg. 
No. 48166, PN 1318-21) ; 

Sheet 3 (FPC No. 2130-15) Map of Philadelphia Ditch and Spring 
Gap Penstock (Dwg. No. 47332, PN 1318-15) ; 
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Sheet 4C (FPC No. 2130-16) Sand Bar Dam and Diversion (Dwg. 
No. 48789, PN 1318-24) ; 

Sheet 5C (FPC No. 2130-17) Map of Spring Gap-Stanislaus Develop- 
ment between Spring Gap Powérhouse and Sand Bar Dam (Dwg. 39501, 
PN 1318-26) ; 

Sheets 6C, 7C, 8C, 9C, and 10C (FPC Nos. 2130-18 through —22) Plan 
and Profile Stanislaus Tunnel (Dwg. Nos. 49502 through 49506, PN 
1318-27 through 1318-31) ; and 

Sheet 7 (FPC No. 2130-23) Access road from Vallecito to Stanislaus 
Powerhouse (Dwg. No. 47336, PN 1318-8) ; 


Melones Development 
Exhibit K 


Sheet 1 (FPC No. 2130-24) Project Boundary of Melones Reservoir 
(Dwg. No. 48179, PN 708-2) ; 

Sheet 2 (FPC No. 2130-25) Map of Upper End of Melones Reservoir 
(Dwg. No. 43180, PN 708-3) ; 

Sheet 3 (FPC No. 2130-26) Map and Profile of Melones Tunnel (Dwg. 
No. 48181, PN 708-4) ; and 

Sheet 4 (FPC No. 2130-27) Map of Melones Transmission Line (Dwg. 
No. 43182, PN 708-5). 

(bo) Project works comprised of— 

1. Spring Gap Development: Strawberry Dam, a rockfill structure 
about 135 feet high scross South Fork Stanislaus River, forming a 
reservoir with a total storage of about 18,300 acre-feet; a tunnel; 
Philadelphia Ditch, consisting of about 4.7 miles of ditch and flume, 
commencing at a small diversion dam located about four miles down- 
stream from Strawberry Dam and diverting water from South Fork 
Stanislaus River to the head of Spring Gap powerhouse penstock; a 
penstock about 7,249 feet long; Spring Gap powerhouse, located on 
Middle Fork Stanislaus River, containing one 9,500 horsepower im- 
pulse turbine direct-connected to a 7,500-kva generator, transformers, 
switch gear, and miscellaneous equipment; a 110 kv single-circuit pole 
line about 11 miles long extending from the powerhouse to the Stanis- 
laus powerhouse ; and appurtenant facilities ; 

2. Stanislaus Development: Relief Dam, a rockfill structure 140 feet 
high located on Relief Creek, a tributary of Middle Fork Stanislaus 
River, forming a reservoir with a capacity of about 15,500 acre-feet ; 
Sand Bar Diversion Dam about 24 feet high located downstream from 
Spring Gap powerhouse on Middle Fork; a conduit consisting of about 
11 miles of tunnel and 44 mile of ditch; a forebay formed by two earth 
dams; two penstocks about 1,560 feet long to an “upper header” from 
which extend three penstocks each about 3,043 feet long; Stanislaus 
powerhouse located on Stanislaus River, a short distance downstream 
from the confluence of the Middle and North Forks, containing four 
13,000-horsepower double-impulse turbines direct-connected to four 10,- 
000-kva generators; transformers, switch gear and miscellaneous equip- 
ment; two 110-kv single-circuit tap lines about 300 feet long; an access 
road from Vallecito to Stanislaus powerhouse; and appurtenant 
facilities ; 

3. Melones Development: A tunnel about 0.9 mile long extending from 
the irrigation outlet structure below Melones Dam to the powerhouse; 
two penstocks about 112 feet long; Melones powerhouse on Stanislaus 
River containing two 17,900-horsepower turbines, each direct-connected 
to a 13,500-kva generator ; a substation and switchyard; a 110-kv trans- 
mission line, about 7.7 miles long, extending from Melones plant to Cop- 
peropolis, where it connects with the Licensee’s interconnected transmis- 
sion system ; and appurtenant facilities ; 

the location, nature, and character of which are more specifically shown and 
described by the exhibits hereinbefore cited and by certain other exhibits 
which also formed part of the application for license and which are desig- 
nated and described as follows: 
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Spring Gap and Stanislaus Developments 


Evhibit L 


Sheet 1 (FPC No. 2130-1) Plan and Sections of Relief Dam (Dwg. 
No. 47337, PN 1318-9) ; 

Sheet 2 (FPC No. 2130-2) Plan of Rock Fill Dam for Strawberry 
Reservoir (Dwg. No. 47338, PN 1318-10) ; 

Sheet 3 (FPC No. 2130-3) Cross Section and Details of Rock Fill 
Dam for Main Strawberry Reservoir (Dwg. No. 47339, PN 1318-11) ; 

Sheet 4 (FPC No. 2130-4) Layout for Spring Gap Powerhouse (Dwg. 
No. 47340, PN (1318-12) ; 

Sheet 5 (FPC No. 2130-5) Plan and Details of Dams at Stanislaus 
Forebay (Dwg. No. 47341, PN 1318-13) ; 

Sheet 5A (FPC No. 2130-6) Stanislaus Forebay Spillway (Dwg. No. 
48625, PN 1818-23) ; 

Sheet 6 (FPC No. 2130-7) Stanislaus Powerhouse and Penstock Lines 
(Dwg. No. 47342, PN 1318-14) ; 


Melones Development 


Sheet 1 (FPC No. 2130-8) Plan and Sections of Melones Dam (Dwg. 
No. 43183, PN 708-6) ; 

Sheet 2 (FPC No. 2130-9) Melones Dam Outlet Gate Tower (Dwg. 
No. 43184, PN 708-7) ; 

Sheet 3 (FPC No. 2130-10) Layout of Melones Powerhouse, Plan 
(Dwg. No. 43185, PN 708-8) ; 

Sheet 4 (FPC No. 2130-11) Layout of Melones Powerhouse, Section 
(Dwg. No. 43186, PN 708-9) ; and 

Evrhibit M 


Two sheets giving general description and specifications of mechani- 
eal, electrical, and transmission equipment for Spring Gap, Stanislaus 
and Melones developments, filed in the Commission April 16, 1953. 

(c) All other structures, fixtures, equipment or facilities used or useful 
in the maintenance and operation of the project and located on the project 
area, including such portable property as may be used or useful in connec- 
tion with the project or any part thereof, whether located on or off the 
project area, if and to the extent that the inclusion of such property as part 
of the project is approved or acquiesced in by the Commission; also, all 
riparian or other rights, the use or possession of which is necessary or ap- 
propriate in the maintenance or operation of the project. 


The Commission finds: 


(1) In view of the circumstances recited herein, it is not inconsistent in 
the public interest to consolidate the existing facilities designated as minor- 
part Project No. 708 and as major Project No. 1318 as one project which, 
together with the Oakdale and South San Joaquin Irrigration Districts’ Tri- 
Dam Project (Projects Nos. 2005 and 2067) substantially complete the over- 
all comprehensive development of the reach of the Stanislaus River involved. 

(2) In the circumstances recited herein, it is not ineonsistent in the 
public interest to issue a major license for the consolidated project for a 
period of 50 years, effective as of the date of its issuance by the Commission. 

(3) The applicant is a corporation organized under the laws of the State 
of California and has submitted satisfactory evidence of compliance with the 
requirements of all applicable State laws insofar as necessary to effect the 
purposes of a license for the project. 

(4) No conflicting application is before the Commission. Public notice 
has been given as required by the Act. 

(5) The consolidated project does not affect any Government dam, nor 
will the issuance of a license therefor as hereinafter provided affect the 
development of any water resources for public purposes which should be 
undertaken by the United States itself. 

(6) The issuance of a license for the consolidated project as hereinafter 
provided will not interfere or be inconsistent with the purposes of any with- 


drawal of public lands or with the purposes for which the Stanislaus National 
Forest was created or acquired. 
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(7) The consolidated project occupies 1,056.60 acres of lands of the United 
States, 402.10 acres of vacant public lands, and 18 miles of transmission-line 
rights-of-way 40 feet wide on vacant public lands. 

(8) Under present circumstances and conditions and upon the terms and 
conditions hereinafter imposed, the consolidated project is best adapted to a 
comprehensive plan for the improvement and utilization of waterpower 
development, and for other beneficial public uses, including recreational 
purposes. 

(9) The installed horsepower capacity of the consolidated project herein- 
after authorized for the purpose of computing the capacity component of the 
administrative annual charges is 89,500 horsepower. 

(10) The amount of annual charges to be paid under the license for the 
purpose of reimbursing the United States for the costs of administration of 
Part I of the Federal Power Act, and for recompensing it for the use, occu- 
pancy, and enjoyment of its lands, is reasonable as hereinafter fixed and 
specified. 

(11) The exhibits described in paragraphs (a) and (b) above conform 
to the Commission’s rules and regulations and should be approved as part 
of the license for the consolidated project. 


The Commission orders: 


(A) This license is issued to Pacific Gas and Electric Company under the 
provisions of the Federal Power Act for a period of 50 years, effective as of 
January 1, 1955, for the operation and maintenance of the constructed 
Melones, Spring Gap and Stanislaus developments, consolidated as major 
Project No. 2130, subject to the terms and conditions of the Act which is 
incorporated by reference as a part of this license, and subject to such rules 
and regulations as the Commission has issued or prescribed under the provi- 
sions of the Act. 

(B) This license is also subject to the terms and conditions set forth in 
Form L-1 (December 15, 1953) entitled ““lerms and Conditions of License 
for Constructed Major Project Affecting Lands of the United States” except 
for Article 13 thereof, which terms and conditions are attached hereto and 
made a part hereof; and subject to the following special conditions set forth 
herein as addidtional articles: 

Article 24. The Licensee shall pay to the United States the following 
annual charges: 

(i) For the purpose of reimbursing the United States for the costs 
of administration of Part I of the Act one (1) cent per horsepower on 
the authorized installed capacity (89,500 horsepower) plus two and one- 
half (2%) cents per 1,000 kilowatt-hours of gross energy generated dur- 
ing the calendar year for which the charge is made; 

(ii) For the purpose of recompensing the United States for the use, 
occupancy, and enjoyment of its lands, exclusive of those used only for 
transmission line purposes, $2,917.40; and 

(iii) For the purpose of recompensing the United States for the use, 
occupancy, and enjoyment of its lands used only for transmission line 
rights-of-way, $41.60. 

Article 25. Licensee shall provide a flow in the Middle Fork Stanislaus 
River at Kennedy Meadows from natural flow, if sufficient, of not less than 
10 efs during the months of May through October and 5 cfs during the months 
of November through April of each year, provided that in dry years the flows 
from May through October may be reduced to 5 cfs. 

Article 26. Consistent with the use of Relief Reservoir for power pur- 
poses, silt deposited in the reservoir shall be flushed out only during the 
period from September 16 to May 29. 

Article 27, Licensee shall maintain in the Middle Fork Stanislaus River 
below Sand Bar Flat Diversion Dam a flow of not less than 15 cfs during 
the months of May through October and 10 cfs during the months of No- 
vember through April; provided that in dry years the flow shall not be less 
than 10 cfs throughout the year: Provided further that these releases shall 
commence with the completion and operation of the Beardsley-Donnells 
Developments (FPC Project No. 2005) and for fifteen years thereafter, 
but in no event later than December 31, 1985, at which time the rates of 
releases will be subject to adjustment as is necessary to meet the fish, 
wildlife, and recreational needs at that time. Subsequent to the adjust- 
ment, the releases shall not exceed 50 cfs during the month of May through 
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October and 25 cfs during the months of November through April, provided 
that in dry years the flow may be 25 cfs throughout the year. 

Article 28. Licensee shall maintain in the South Fork Stanislaus River 
below the Philadelphia Diversion Dam a flow of not less than 6 efs during 
the months of May through October and 3 cfs during the months of November 
through April. 

April 29. Licensee shall, consistent with operational demands, maintain 
the maximum water surface elevation in Strawberry Reservoir during the 
period from June 1 to September 15 and maintain a minimum pool of about 
10 acres with a depth of not less than 10 feet at all other times, except 
under emergency conditions. 

Article 30. Licensee shall conduct the normal operation of its project 
works so as to avoid sdden releases of large flows into natural stream 
channels normally carrying reduced flows, whenever the control of such 
releases is reasonably possible. In the event of an emergency and large 
releases are necessary, the Licensee shall endeavor to avoid changes in 
stream stages which would endanger life and property and be detrimental 
to fish life in the stream. 

Article 31. A dry year, as defined for use in the foregoing provisions! 
is one in which the seasonal runoff of the Stanislaus River at Melones Dam, 
as estimated by the State of California Division of Water Resources on 
April 1, will be 500,000 acre-feet or less for the 12-month period commencing 
on May 1. 

Article 32. Licensee shall provide and maintain fishways over the Sand 
Bar Flat Diversion Dam and the Philadelphia Diversion Dam in accordance 
with standards of the State of California Department of Fish and Game, 
when directed to do so by the Commission upon the recommendations of the 
Secretary of the Interior and the California Department of Fish and Game. 

Article 33. Licensee shall construct and maintain such deer protective 
devices in and around such portions of the Philadelphia Ditch as may be 
prescribed by the Commission on the recommendation of the Secretary of the 
Interior. 

Article 34. Licensee shall, insofar as practicable and not inconsistent 
with irrigation and power demands, maintain a minimum flow of 50 cfs 
during the months of May through October and 25 efs during the months 
of November through April in the Stanislaus River downstream from the 
Melones powerhouse: Provided that such releases shall commence at the 
time and Beardsley-Donnells developments (Project No. 2005) are completed 
and operating and shall cease when the Tulloch development (Project No. 
2067) is completed and operating. 

Article 35. The Commission reserves the right to adjust the rates of flows 
specified in this license if it shall find after notice to interested parties and 
opportunity to be heard that said rates of flows are insufficient or more than 
necessary for the protection of the fishery, wildlife, and recreational re- 
sources involved. 

Article 36. In the event the existing Melones development of the Licensee 
shall be taken over in whole or in part or impaired or damaged by the 
United States in connection with the construction, operation, or mainte- 
nance by the United States of a New Melones Reservoir (authorized, by 
Section 10 of the Act of December 22, 1944 [58 Stat. 887, 901] for construction 
by the Corps of Engineers) the compensation to which the Licensee shall be 
entitled for any such taking by the United States shall be no more up to 
June 1, 1977 (former expiration date of the license for Project No. 708) 
than it would have been entitled to under the license for Project No. 708. 

Article 37. If and when directed by the Commission or its authorized 
representative, the Licensee shall cut and remove or destroy, as directed by 
the representative of the Commission, all brush and trees on the bottom and 
margin of said Melones Reservoir between elevations 735 feet and 630 feet, 
U. S. Geological Survey datum, and all trees within the reservoir area that 
would project above said elevation of 630 feet. 

Article 38. During the period of the license the right of the Licensee to 
oceupy the public lands included in the Strawberry Reservoir will be derived 
from this license notwithstanding any other rights the Licensee may have 
prior to the issuance hereof or after the termination of this license for any 
cause. 


93517—57-——27 
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(C) The exhibits designated and described in paragraphs (a) and (b) 
above are approved as part of this license. 

(D) The Licensee shall, within thirty (30) days from the date of noti- 
fication of receipt by the Commission of three certified copies of this license, 
properly accepted, file with this Commission applications for surrender of 
licenses for Projects Nos. 708 and 1318. 

(E) This license shall become final thirty (30) days from the date of its 
issuance unless application for rehearing shall be filed as provided in Section 
313 (a) of the Act, and failure to file such an application shall constitute 
acceptance of this license. In acknowledgment of the acceptance of this 
license, it shall be signed for the Licensee and returned to the Commission 
with in sixty (60) days from the date of issuance of this order. 

By the Commission. 

LEON M, Fvquay, Secretary. 

Adopted: February 16, 1955. 

Issued: February 21, 1955. 

In TESTIMONY OF ACCEPTANCE Of all the provisions, terms, and conditions of this 
license, the Pacific Gas and Electric Company, this _._____...__.________~_- a 
CE OE rns: scien coitiencihe , 195__, has caused its corporate name to be signed 
i iia tiliih Edie ged cranes bimnnn sd op cag eslinnerpes se I a atl cated rn thai shila Zaina be tec inntis 
President, and its corporate seal to be affixed hereto and attested by —____~- we 
ai ale aiilinaanaiiththinricte tn Shiels ticinkaeaieiceradh Portes oa) SARI, sais het tle al asic iteatrontgan; POE OERT  s DUT 
suant to a resolution of its Board of Directors duly adopted on the _._-_______- 
I iii ct thisiainniigh thins ci tides ae ticle , 195__, a certified copy of the record of 
which is attached hereto. 

Paciric GAS AND ELEctRIC COMPANY, 
BE es Ds 2 aR oka hoe picahec ania iis estaba a 


Attest: 


Secretary. 
(Executed in quadruplicate. ) 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Seaborn L. Digby, Acting Chairman; Claude L. Draper, Commission- 
ers: Nelson Lee Smith and Frederick Stueck 


In the Matters of Oakdale Irrigation District and South San Joaquin Irriga- 
titon District 


Projects No, 2005 and 2067 
ORDER MODIFYING LICENSES 


Application was filed January 3, 1955, by Oakdale Irrigation District and 
South San Joaquin Irrigation District, licensees for proposed Projects Nos. 
2005 and 2067, to change the effective dates of the licenses. 

Specifically, the licensees request that the licenses be made effective as of the 
date of Commission approval of the application under consideration with the 
term thereof extending for a period of 50 years from such effective date. 

The license for Project No. 2005, then comprising the Beardsley development 
only, was issued by the Commission on May 3, 1950, for a period of 50 years 
from May 1, 1950, pursuant to its order authorizing same issued July 29, 
1949, as modified by order issued April 14, 1950. By orders issued March 19, 
1951, and July 8, 1954, the license for Project No. 2005 was amended to in- 
clude therein the Donnells development and the afterbay dam below the 
Beardsley powerhouse. The license for Project No. 2067, known as the Tulloch 
project, was issued by the Commission on August 28, 1951, for a period of 50 
years from October 1, 1951. 

The licensees advise that they have proceeded with the preliminary acts 
required to bring the projects to construction stage at a cost of about $1,300,000. 
A bond issue has been approved in the amount of $52,000,000, but no bonds 
have been issued or sold due to adverse conditions existing in the bond market. 
Interest rate on bonds of the type involved here increased so that in 1953 the 
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licensees’ ability to finance the projects was impaired to the extent that the 
amount of bonds that could be sold was reduced by $12,000,000. The fact that 
the projects must be financed from revenue bonds supported by limited rey- 
enues, which will not be received unless the project is completed, necessitates 
a contingent reserve fund to cover possible costs above the amount estimated. 
Therefore, the licensees conclude, the $12,000,000 reduction in possible bond 
sales did not make the reserve fund available. 

It appears that the probable interest rate on such bonds decreased in 
1954 so that the market for bonds of the type to be issued by the licensees 
was favorable to the licensee during late 1954, and at present the outlook 
would seem favorable to financing the projects on a revised construction sched- 
ule now proposed by the licensees. 

The licensees have no source of revenue that could be used to pay for the 
projects other than from anticipated revenue from the sale of the project power 
after construction and from payments for water regulation under a contract 
with Pacific Gas and Electric Company, the specifics of which are set forth 
in the application. The licensees have made a reasonable showing that a 
50-year license period commencing in January 1955, is necessary to properly 
finance their projects. As of this date, the licensees have not been in a position 
to gain any benefits from rights granted by the licenses, save the right to con- 
struct the projects. 

The proposed projects, collectively known as the Tri-Dam Project, are an 
essential part of the comprehensive development of the Middle Fork Stanislaus 
River and would constitute a desirable addition to the hydroelectric develop- 
ment of the area. The licensees are primarily interested in irrigation und 
need the additional storage of the reservoirs to supplement the present avail- 
able water supply to the licensees’ lands. In order to construct the irrigation 
works, the power revenues are necessary to make the multiple-purpose project 
feasible. 

The Commission finds: 

In the circumstances, it is not inconsistent with the public interest to 
change the effective dates of the licenses for proposed Projects Nos. 2005 
and 2067 as requested by the licensees, and to change the dates specified 
in the licenses for commencement and completion of construction of the 
projects, accordingly, as hereinafter provided. 

The Commission orders: 

(A) The license for proposed Project No. 2005, executed by the Com- 
mission on May 3, 1950, is modified as follows: 

(1) Article 1 is modified to read: 

“Article 1. This license is issued for a period of 50 years effective as of 
January 1, 1955; and in consideration of this license and the benefits and 
advantages accruing hereunder to the Licensees, it is expressly agreed by the 
Licensees that the entire project, project area, and project works, as herein- 
after designated and described, whether or not upon lands of the United 
States, shall be subject to all the provisions, terms, and conditions of this 
license.” 

(2) Article 5, as amended by Commission orders issued March 19, 1951, 
and March 29, 1951, respectively, is further modified to read : 

“Article 5. The Licensees shall commence construction of the project 
within two years from January 1, 1955; shall thereafter in good faith and 
with due diligence prosecute such construction, and shall complete the project 
works within six years from January 1, 1955.” 

“(B) The Commission’s order issued August 28, 1951, issuing license for 
proposed Project No. 2067 (the Tulloch Project) is modified as follows: 

(1) Paragraph (A) thereof is modified to read: 

“(A) This license is issued to Oakdale Irrigation District and South San 
Joaquin Irrigation District under Section 4 (e) of the Act for a period of 
50 vears, effective as of January 1, 1955, subject to the terms and conditions 
of the Act which are incorporated by reference as a part of this license, 
and subject to such rules and regulations as the Commission has issued or 
prescribed under the Act.” 

(2) Article 28 of the license, as modified by Commission order issued 
November 2, 1953, is further modified to read : 

“Article 28. The Licensees shall commence construction of the project 
within two years from January 1, 1955; shall thereafter in good faith and 
with due diligence proseute such construction, and shall complete the 
project works within six years from January 1, 1955.” 
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(C) In view of the changes effected by this order respecting the effective 
date of the license for proposed Project No. 2005 and the dates of com- 
mencement and completion of the project, the Commission’s order issued 
March 19, 1951, to include in the license the Donnells development and the 
Commission’s order issued July 8, 1954, to include in the license the afterbay 
dam below the Beardsley powerhouse, are respectively modified so as to 
change the effective dates of those orders to January 1, 1955. 

(D) This order shall become final within thirty (30) days from the date 
of its issuance unless application for rehearing shall be filed as provided by 
Section 313 (a) of the Federal Power Act, and failure to file such an 
application shall constitute acceptance of this instrument. In acknowledg- 
ment of the acceptance of this instrument, it shall be signed for the Licensees 
and returned to the Commission within sixty (60) days from the date of 
issuance of this order. 

By the Commission. 

Leon M. Fuquay, Secretary. 
Adopted: February 16, 1955. 
Issued: February 21, 1955. 


In Testimony of its agreement to the foregoing instrument, Oakdale Irriga- 


tion District, this_.__c.day of... -_ , 1955, has caused its corporate name to 
be signed hereto by___-__-_-_-_-_- ace President, and its corporate seal 
to be affixed hereto and attested by____.______-___ Seite date seal Secretary, pur- 
suant to a resolution of its Board of Directors duly adopted on the______ day 
ee , 1955, a certified copy of the record of which is attached hereto. 
OAKDALE IRRIGATION DISTRICT 
Og accaidic ina ih aati Ai na alt oa 
Attest : President. 


Sad a1 sree Secretary. 
(Executed in quadruplicate.) 


in Testimony of its agreement to the foregoing instrument, South San Joaquin 


Irrigation District, this__.____ GAY ORs bso , 1955, has caused its corporate 
name to be signed hereto Dy , its bhatt ks President, and its cor- 
porate seal to be affixed hereto and attested by pidaiasonsines elie tal Ph itvienees Secre- 
tary, pursuant to a resolution of its Board of Directors duly adopted on the 
chain day of___.___..-.---_-_, 1955, a certified copy of the record of which is at- 
tached hereto. 
SoutH SAN JOAQUIN IRRIGATION DISTRICT 
OP? UU Le eo 
Attest : President. 


Pe ety Hin fadnliule Secretary. — 
(Executed in quadruplicate.) 


Question. What is the Commission’s policy with respect to dates of licenses 
issued to projects completed before 1938 but heretofore unlicensed? 

Answer. Since about 1942, it has been the Commission’s policy or practice 
in issuing licenses for project works, all of which were completed before 1938 
without valid Federal authority, to make the license effective as of January 
1, 1988, for a term expiring 50 years from the date the project works were 
completed, provided, however, that in those cases where the project works were 
completed prior to June 10, 192 20 (the date of enactment of the Federal Water 
Power Act), the license period has been fixed at 50 years from that date. 

Question. Has it been changed since you have been Chairman? 

Answer. No. 

Question. What effect does a composite license grant have on amortization 
reserves of licensed projects? 

Answer. The effect of a composite license, assuming that the license, insofar 
as it affects constructed project works not previously licensed, is made effective 
at a later date than would be the case if a separate license were issued for 
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the constructed works, is to delay the setting up of amortization reserves under 
section 10 (d) of the act for a period equal to the difference in the actual effective 
date of the composite license and the effective date of a separate license for 
the constructed works only, had one been issued. A composite license has no 
effect upon amortization reserves for those constructed works which were for- 
merly under Federal Power Commission license. 

Question. What composite license cases have been considered by the Com- 
mission? 

Answer. The term “composite license,” as used in this question, is assumed 
to mean a license covering constructed and proposed project works, whether or 
not the constructed facilities were previously licensed, and to cover situations 
where constructed works previously under two or more licenses have been 
consolidated as a single project under a new license. Such licenses considered 
since I became Chairman on May 15, 1953, are as follows: 

Project No. 2105.—License issued to Pacific Gas & Hlectric Co. for several 
developments on the North Fork Feather River, Calif. 

Project No. 2130.—Issued to Pacific Gas & Blectric Co. for the constructed 
Spring Gap, Stanislaus, and Melones developments in the Stanislaus River Basin. 

Project No. 2169.—License issued to Carolina Aluminum & Tapoco, Inc., for 
8 constructed developments and 1 proposed development on the Little Tennessee 
and Cheoah Rivers, N. C. and Tenn. 

Project No. 2188.—License issued to Montana Power Co. for a series of con- 
structed developments and one proposed development on the Missouri River 
and tributaries, Montana. 

Project No. 2150.—License issued to Puget Sound Power & Light for 1 con- 
structed and 1 proposed development on the Baker River, Wash. 

Project No. 2197.—Application for license by Carolina Aluminum for 3 con- 
structed and 1 proposed development on the Yadkin River, N. C. See page 66 
of my statement. 

Of the above projects, only projects Nos. 2105 and 2130 cover constructed 
facilities which had previously been under Federal Power Commission license 
prior to issuance of the license for each of the two projects. 

Question. How serious a backlog do you now face in hydroelectric licensing 
work, and how long does it now take to process most license applications? 

Answer. The following tabulation shows the number of applications for 
preliminary permits, licenses, amendments, and other licensing matters filed, 
completed, and pending for the past 8 fiscal years. 


Number of applications 
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During the past 12 fiscal years, the number of applications filed and com- 
pleted have averaged 110 and 112, respectively. 

The following chart (from the Commission’s justification for appropriations 
for fiscal year 1958) shows the installed generating capacity involved in applica- 
tions filed, and in licenses outstanding, and the operating (completed) capacity 
under license. The chart shows the striking increase in capacity involved sinee 
World War II, particularly in the last few years. 
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While there has been a general lowering in the backlog during the past 12 
years, this trend has not prevailed in the last 2 years. 

The processing of applications, particularly for major licenses has become 
more complicated and time consuming due to consideration which must be given 
to such matters as fish and wildlife, recreation, pollution, flood control, con- 
flicting plans of development, and objections of various interests. Of particular 
significance is a recent court decision which may result in the holding of hear- 
ings on a larger number of applications than was thought necessary in the past. 

While accurate figures are not available, it has averaged about 10 months in 
length of time and 144 man-years of personnel time for processing major license 
applications without complications and without hearings. For hearing cases 
with relatively simple issues, it has required in the order of 1% years’ time 
and 5 man-years of personnel. For very complicated cases, it has required over 
414 years and over 40 man-years of personnel. 

Question. Is it true that you are unable to inspect and supervise 15 percent 
of the major licensed projects and have been able to inspect licensed projects 
currently under construction, such as Brownlee and Priest Rapids, no more 
often than a day or two every other month? 

Answer. I refer you to pages 16 and 17 of the Federal Power Commission Justi- 
fication for Appropriations for F'scal Year Ending June 30, 1958 (copy attached) 
in which it is stated that personnel available for inspection of projects under 
construction and operating projects has not been sufficient for adequate coverage 
of even the larger and more important projects under license. On page 21 of 
the Federal Power Commission Justification for Appropriations for Fiseal Year 
Ending June 30, 1956, the Commission invited the attention of Congress that 
the amount available was only about two-thirds of that needed to properly handle 
the number of projects requiring inspection. Similar statements are contained 
on page 24 of the 1955 justification and page 26 of the 1954 justification. On 
page 27 of the 1953 justification the Commission called attention of Congress 
that funds were inadequate to handle all of the large projects. 

(b) Supervision of permits and licenses 

The design, construction, operation, and maintenance of licensed projects 
are primarily the concern of licensees. The Commission’s activities in super- 
vising permits and licenses include office work and field inspections to insure 
that projects are constructed in accordance with approved plans and good 
engineering practice, and that constructed projects are operated and maintained 
in a safe and efficient manner and in accordanee with the terms of the Federal 
Power Act and of the licenses. Work involved in the assessment and collection 
of annual charges is also included under this heading. 

Projects under construction are inspected monthly or bimonthly as the cireum- 
stances require and during fiscal years 1957 and 1958, projects totaling 7,420,000 
kilowatts are expected to be under construction. Of the operating projects 
under license, the larger projects require inspection every 6 to 12 months depend- 
ing on conditions peculiar to each project. The smaller projects and transmission 
lines can be and are inspected at less frequent intervals. 

The personnel available for this work has not been sufficient for adequate 
coverage of even the larger and more important projects under license. In 
recent years the workload has increased at a far greater rate than the manpower 
available for this work. For instance, during fiscal year 1946, there were 56 
projects requiring inspection by the Commission staff employing 8.3 man-years 
of time. During fiscal year 1956 only 10.9 man-years were available for 239 
projects requiring inspections. The modest increase available for 1957 and 
requested for 1958 is still grossly insufficient to provide adequate coverage for this 
important and rapidly increasing workload. 
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' Pertinent workload data and man-years for fiscal year 1956, and the estimates 
for fiscal years 1957 and 1958, are shown in the following tabulation: 








Total 
projects Projects Total Number of 
Fiseal year requiring added projects Projects inspections | Man-years 
inspection during requiring inspected performed | 
beginning the year inspection 
of year 
ih act hhe cana 239 7 246 211 280 10.9 
Lf So esacMtneteisstemiet 246 28 274 243 330 12.0 





Weed. . oda ads 274 14 288 243 330 12.0 





Question. What do you propose to do to end the Commission’s neglect of 
headwater benefit determinations and unlicensed project investigations? 
- Answer. See pages 34 to 41, inclusive, and pages 67 to 70, inclusive, of my 
statement (typewritten copy) which concern headwater benefit determinations 
and unlicensed project investigations, respectively. 

Question. Exactly how much has been done by the Idaho Power Co. on 
Brownlee dam? 
. Answer. I refer you to the field inspection report and the Construction Report 
No. 18, both for the month of May 1957, prepared by the San Francisco Regional 
Office (copies attached) which discuss the amount of work accomplished on 
the various construction features for the Brownlee development based on field 
inspection by a staff engineer and information obtained from licensee. 


FEDERAL POWER COMMISSION 
SAN FRANCISCO REGIONAL OFFICE 
FIELD INSPECTION REPORT 
Brownleee Project No. 1971—Idaho, Idaho Power Co., Licensee 


On May 22-23, 1957, the writer inspected the work under construction at 
the Brownlee project located on the Snake River, Idaho, accompanied by 
Messrs. R. BE. Gale, vice president, and Fred McCormick, chief engineer, power- 
plant construction, representing licensee. 

At the time of inspection the flow at Oxbow was 68,600 cubic feet per second 
and about 25,000 to 30,000 cubic feet per second was being discharged through 
the tunnel leaving 38,600 to 43,600 cubic feet per second through the breeched 
eofferdams. It was expected that the Snake River would peak at about 70,000 
eubic feet per second later on May 23 or on May 24, 1957, as essentially the only 
snow that remains is above 8,000 feet. It is expected that the contractor will 
replace the cofferdams the latter part of June or the early part of July, 
depending upon flow conditions of the river. 

Because of the high flow, applicant was having difficulty with the bridge 
which holds the electrodes placed across the diversion tunnel discharge channel 
to repel the fish and direct them to the trapping device. At the time of inspec- 
tion the electrodes were being removed to prevent losing them and to protect 
the bridge. After the flow has decreased, the electrodes will be replaced to 
direct the fish to the trapping device. 

., Placement of clay core material will be resumed after the closure of the coffer- 
dams. In the meantime, most of the penstock rock is being stockpiled for use 
in the 100-foot section on the downstream side of the filter as this rock is 
considered to contain too many fines for the dump fill. Other rock excavation 
is being placed in the main dam and at the time of inspection a total of 1,421,305 
cubic yards have been placed. Placement of rockfill is about 29 percent complete. 


: 
é 





NOMINATION OF JEROME K. KUYKENDALL 421 


Quantities and percentages of excavation work as of May 21, 1957, actively 
under construction are as follows: 





Penstock tunnels Quantity, Percent 
cubic yards complete 


Ie0. 2, See feet... 5. cutie ccs cd egstete eh a bee sbias 6, 569 53 
Bs, GB . nelnk ts procineenien bh apens men naietannten lyn dnt thn wigagcblic tela wainimeecabeiad 8, 213 67 
iii IIL i st acetate exten gence new alent er anni etnias sap garnet iens seme 12, 091 99 
SAGs Me OO OGG cede cmb bndesniandsdeanchisiacmedaseuesthsnke ee bedty 12, 206 100 
Powerhouse access road..........-..-...------- sdcnle abe ola Solkacho dine sveagehel GTB Aa fill 45, 570 95 
POTION URN WNDU ns ices eperanw-celiesh asctey ey seiulea anions 0 hs nivale elaine 838, 310 84 
SR ceed irncnnkcnsmdielony Kaced¢clnuie a behnchveagdlmieeieaeaasee ' 35 
a vain cectuecexdlbcsdeined idaxdhbuahthiwuddsvidncebUbccdkedmdasaat 544, 160 39 
TIT esi ib gck bike Sei E Gabe abisiddbeotbindbecushadbabieathsdbiondcdls 39, 220 99 
PAAie GEM, PORIAS BORK snk. cede sob negro neeebicatcsecneclaesdsest ees 1, 421, 305 2 


Preliminary operations, such as building of roads, foundation investigation, 
and stockpiling of aggregate were underway at the Oxbow site. 

All phases of the work are proceeding satisfactorily according to approved 
construction methods and the job as a whole is about 40 per cent complete and 
on schedule. There have been no unforeseen construction difficulties which will 
create abnormal costs. The job is very well coordinated and is managed by 
qualified personnel. 

Submitted May 29, 1957. 

Rozert W. Hatz, Lngineer. 

Approved: 

W. A. FrRoeGAtrt, 
Engineer-in-Charge, Licensed Projects Work. 


FEDERAL POWER COMMISSION 
SAN FRANCISCO REGIONAL OFFICE 
CONSTRUCTION Report No. 18 FoR THE MONTH or May 1957 
Brownlee Project No. 1971-Idaho, Idaho Power Co., licensee 


This report covers the construction progress on the Brownlee development, 
located on the Snake River, Idaho. An inspection of the project works was 
made on May 22-23, 1957, by Mr. R. W. Hall. Field inspection report dated 
May 29, 1957, copies of which were transmitted to the Chief, Bureau of Power, 
supplements data given in this report, 

Attached to this report are bar charts for Brownlee and Oxbow Dams for 
the period ending May 26, 1957, statements of project costs, and 17 representa- 
tive photographs. 

GENERAL STATEMENT OF PROGRESS 
Brownlee 


Wet weather during the first half of May made working conditions unpleasant 
but had little effect on operations. Due to prolonged rains and releases from 
upstream storage the river fluw rose to approximately 70,000 cubic feet per second 
on May 23. By the end of the month skies were clear and river flow was down 
to 58,000 cubic feet per second. 

Efforts were centered on excavation and tunneling at Brownlee during May. 
Excavation yardages as well as rock yardage dumped in the dam fill surpassed 
all previous months. Two penstock tunnels were practically completed and the 
other two progressed well in spite of the increasing distances involved in muck- 
ing and jumbo moving. Switchyard erection and penstock liner assembly con- 
tinued at a rapid rate. 
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Over 160,000 yards of rock were excavated for the intake channel and struc- 
ture. This material was placed in random rock zones from both high and low- 
level dump points. A portion of the 175,000 yards of rock from spillway exca- 
vation also went to dam fill, bringing that total for the month to 223,000 yards. 
The rest was stockpiled for later placing. Similar sluicing systems were com- 
pleted on each abutment and in use throughout the month. On each side of the 
river a main pump and two hooster pumps supply monitors at various elevations. 
‘Jackhammer drilling continued on Oregon abutment excavation. 

During May, penstock tunnels Nos. 3 and 4 were completed although intake 
excavation was not low enough to intercept them. In the other tow a total of 

‘880 feet remained to be driven. Actual drilling began for the penstock drainage 
tunnel at the beginning of May. A small mucking machine and three mine rail 
cars arrived during the second week. Total footage for the month was 253 feet. 

Switchyard construction continued with about three-fourths of the main 
footings completed. Additional control house and manhole concrete was placed. 
The laying and embedding of fiber conduit for duct lines progressed well. 

By the end of May all penstock liner sections for unit No. 4 and half for No. 3 
were assembled. Shop fabrication was under way on the hoist mechanism for 
positioning the sections in the tunnels. 

Temporary construction included completion of the second addition to the 
Brownlee trailer court on May 21. A new vista point was set up and improve- 
ments made in camp and shop areas. 

Railroad bridge relocation at Huntington was hampered again this month 
by high water in the Snake and Burnt Rivers. Pier No. 2 was finished and the 
first span of steel structure nearly completed. 

Railroad grading on the Idaho side was approximately 65 percent completed 
by the end of may. 

In general, work is progressing satisfactorily according to schedule. A tabu- 
lation showing progress according to quantities is as follows: 
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This month | Total todate| Percent of 
(cubic yards) | (cubie yards) total 
' 
Excavation: } 
Powerhouse and tafirace............................. ‘ 5, 058 838, 311 | 77 
Sk A ra a a cll 175, 239 578,487 | 29 
ee ee oo Ne Te Lac detinds A fy et} | 169, 632 | 513, 286 33 
EGS Ea RE a ae leet, ABAD . — 281 39, 217 | 95 
Ta UL dL Sea ow Bet Sha. sku seel 0 144,097 | 32 
I a 2 sh a a EL ide ab euacbis 13, 360 41,152 | 82 
Fill for main dam: 
ee NDS Shee a hee tee oe 222,827 | 1,461,576 | 27 
OR De aS hs ee se elite belesussbadudits oe 97, 475 23 
Fine filter 


Saha picko keer halen aktni> Sninnteis thor 0 | 10,810 | ll 


Oxbow 


During May work at Oxbow was limited to construction of roads, work on 
the diversion tunnel plug, and temporary construction facilities. 


Manual labor 


The contractor’s report for the month of May shows there was an average 
of 735 men working at the Brownlee project and an average of 112 men at the 
Oxbow project. 
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Project costs 
The total costs for the month of May and the total to date are: 





| 
Costs for May | Costs to date 
| | 


NN ac i aS te lo $2, 093, 133.60 | $19, 731, 816. $2 
ee 196, 534. 34 2, 262, 159. 14 





The summaries, as well as a breakdown of these costs by Federal Power Com- 
mission account numbers will be deferred 1 month in order that we may receive 
the construction progress report at an earlier date following the close of each 
month’s activites. 

Licensee is including a copy of all concrete, soil, and aggregate tests made with 
its monthly construction reports. The tests indicate that the fill and concrete 
meet the specifications. 

The project is on schedule and no changes in plans were reported during the 
month that have not been brought to the attention of the Commission. 

This report was prepared from data obtained from licensee. 

Reviewed and compiled. 

GARDNER W. VoorRHEIS, 
Supervising Hydraulic Engineer. 

Witrrip A. FRoGGATT, 
Engineer-in-Charge, Licensed Project Work. 
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Question. What effect did the February flood have upon work at the project? 

Answer. This question is answered on page 52 (last paragraph) of typewrit- 
ten copy of my statement, As indicated on page 51 (typewritten copy) of my 
statement the work in the riverbed was completed as planned in advance of the 
February 1957 flood. Work on other phases of the project, such as the spillway, 
power-intake works, power tunnels, and rock embankments, is continuing during 
the flood period. Construction of the job as a whole is on schedule. 

Question. When did the Idaho Power Co. first notify you or anyone on your 
staff that it intended to request modification of the conditions of the license at 
Brownlee to change the provisions for diversion of the river during construc- 
tion? 

Answer. The Commission’s San Francisco regional office in October 1955 was 
aware that the company was considering modifying its plans to change the de- 
sign and location of the outlet works (flood control sluices) although no definite 
proposal was made to the Commission at that time. (The approved drawings 
show the outlet works at the downstream end of the diversion tunnel.) A more 
detailed answer to this question is contained on pages 48 to 53, inclusive, of the 
typewritten copy of my prepared statement. 

Question. Has the Commission ever granted permission for such modification 
in the license? If so, when? 

Answer. No. As stated on page 48 of the typewritten copy of my statement, 
the Commission does not usually approve specific plans for temporary diversion 
works just as it does not specifically approve the location of other temporary 
construction facilities. Therefore, no Commission approval was required for a 
change in the temporary diversion facilities although Commission approval will 
be required if the permanent flood-control sluiceway facilities, including the 
tunnel as a part thereof, are eventually modified. 

Question. To what extent have the reports you have received on the Brownlee 
project relied solely upon information supplied by the Idaho Power Co. or its 
contractor? 

Answer. The monthly reports prepared by the Commission’s San Francisco 
regional office on progress of construction are based on actual fleld inspections 
by a member of the Commission staff and also based on analysis of information 
prepared by the licensee. Only in those instances when it has not been possible 
for a member of the Commission staff to make a field inspection of the project 
site during the particular month involved has the report been based substan- 
tially on information supplied by the licensee. Tests of concrete, concrete 
aggregates, soils, etc., are made by licensee and results of these tests are 
reviewed by the Commission staff. Such information as this must be supplied 
by the licensee, together with information as to number of employees, equip- 
ment, cost data, quantities of various construction items, etc. The Commis- 
sion’s inspecting officer can determine whether the information supplied by 
licensee is reasonably accurate. 

Question. Is dependence upon information supplied by the licensee a common 
occurrence? Why? 

Answer. Yes. However, to the extent that staff engineers are available for 
assignment to inspection work, they have been used to check data furnished by 
the licensees and to get firsthand information by actual inspection of the works. 

Question. Did you go to, call, or otherwise contact anyone on the White House 
staff, or did anyone on the White House staff in any way contact you about a 
proposed communication from Fred A. Seaton to you requesting that the Federal 
Power Commission delay action on the pending applications of the Pacific North- 
west Power Co. until the Bureau of Reclamation could make a study of the 
feasibility of a high dam at Pleasant Valley? 

Answer. No. 

Question. If so, what position did you take with respect to delaying action on 
Pacific Northwest’s application? 

Answer. None; as question never was presented to me. See answer to preced- 
ing question. 

Question. What do you understand to be the administration’s position regarding 
a high Federal dam at Pleasant Valley? 

Answer. I have no understanding or knowledge regarding the administration’s 
position, if any, regarding a Federal dam at Pleasant Valley. 
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Question. Do you believe that a member of the Federal Power Commission 
should voluntarily, or involuntarily, participate in matters involving either execu- 
tive or legislative policy? 

Answer. I believe a member of the Federal Power Commission should carry 
out the laws and policies of Congress, make appropriate legislative recommenda- 
tions to Congress, and cooperate with the executive departments and other agen- 
cies as provided by the Constitution and by law. 


APPENDIX D 
JULY 16, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C. 


DrAR CHAIRMAN Maanuson: The views of the Army engineers and the Depart- 
ment of the Interior on the application of Idaho Power Co. for 3 dams at Hells 
Canyon were discussed briefly at the hearing on July 16, 1957. The Army engi- 
neers submitted the usual statutory reports and the testimony of Gordon H. 
Fernald, Jr., an engineer. The Department of the Interior gave several statutory 
reports, and 18 witnesses from the Department covered practically all phases 
of the high dam and 3 dam plans of development in their testimony. 

The Army “308” report and its 1948 review report (H. Doc. No. 531, 81st 
Cong.) and the Department of the Interior report (H. Doc. No. 473, 81st Cong.) 
on the Snake River have never been approved by Congress, although Congress 
has authorized Federal construction of specific projects in the Snake Basin, such 
as the lower Snake navigation projects and the Palisades project. 

Senator Pastore asked for a statement of what the Commission had done, 
under section 16 of the Natural Gas Act, to simplify the regulation of the small 
producers. Section 16 of the Natural Gas Act, of course, does not authorize the 
Commission to exempt any companies from the requirement to obtain a certifi- 
cate of public convenience and necessity for certain interstate operations and 
from the requirement to charge in interstate sales of natural gas for resale only 
those rates which are shown in lawfully filed rate schedules, 

However, the Commission has relieved all independent producers of the re- 
quirement to keep their accounts in accordance with the system of accounts to 
which interstate pipeline companies must conform. Also, the Commission has 
done what it can to relieve small natural gas producers of some of the more 
stringent filing requirements. The regulations applicable to independent pro- 
ducers issued by order No. 174—-B, December 17, 1954, provide in section 157.33 (a) 
that certificate applications may be shortened to one page if the applicant has 
natural gas sales subject to the jurisdiction of the Commission amounting in the 
aggregate to less than 1 million M. ec. f. annually. This application, as shown in 
exhibit A attached to the enclosed order No. 174—B, relieves small producers 
of the requirement to furnish a great deal of information which is needed for 
larger companies. As a result, the certificates are issued under the Natural Gas 
Act to small producers practically automatically, if they comply with order 
No. 174-B. 

The rate filings of all independent producers are simplified by merely requiring 
copies of interstate sales contracts to be filed, so that the burden is no greater 
on one of the companies than on others. However, on October 4, 1956, the 
Commission in order No. 190 limited rate filings in certain circumstances to 
those parties signatory to gas sale contracts, thereby relieving a great many 
small nonoperators of the necessity for making any rate filings. 

Sopies of these two orders are enclosed. 

Pursuant to your request, there is also enclosed a copy of the Commission’s 


letter dated August 27, 1954, to the then chairman of the Joint Committee on 
Atomic Energy. 


Respectfully yours, 
JEROME K. KUYKENDALL, 
93517—57-——28 
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FEDERAL POWER COMMISSION 
REGULATIONS UNDER THE NATURAL Gas AcT 
Order No. 190—Docket No. R-144 (21 F. R. 7616, October 4, 1956) 
PART 154—-RATE SCHEDULES AND TARIFFS 


The Commission’s Order No. 190, issued and effective September 27, 1956, 
amends Section 154.91 to read as follows: 


“154.91 APPLICABILITY 


“(a) Definition. An “independent producer” as that term is used in this Part 
means any person as defined in the Natural Gas Act who is engaged in the produc- 
tion or gathering of natural gas and who transports natural gas in interstate 
commerce or sells natural gas in interstate commerce for resale, but who is not 
primarily engaged in the operation of an interstate pipe line. 

“(b) Filings by operators signatory to a gas sales contract. (1) Where the 
operator (i) of a natural gas producing property (not a producer selling pursuant 
to a percentage formula under paragraph (e) of this section), or (ii) of a plant 
processing natural gas and located in or near the production area of the gas it 
processes is a signatory party to a contract for the sale of the gas produced or 
processed, the operator shall make all the filings required under §§ 154.92 (rate 
schedules), 154.94 (changes in rate schedules), or 157.23 (applications for certif- 
icates) of all signatories for such sale, as well as for the sale and delivery (accord- 
ing to the terms of the contract) of the gas of nonsignatory co-owners. Not- 
withstanding this requirement for filings by operators, a co-owner who is a signa- 
tory party to a contract of sale of natural gas may, but he need not, make his own 
filings under §§ 154.92, 154.94, and 157.23 in addition to the filings required of the 
operators. 

“(2) As a part of his application for a certificate of public convenience and 
necessity, the operator shall file: (i) a copy of the contract or contracts for 
the sale of gas in interstate commerce for resale; (ii) the names and percentum 
of. ownership of co-owners whose interest in production is to be delivered to 
the purchaser under the terms of such contract or contracts; and (iii) a 
copy of the sales authorization from, or operating agreement with, any non- 
signatory coowner whose gas is so to be delivered. 

“(3) The operator, either at the close of each calendar year or at the end of 
each twelve-month period following the date of initial filing, shall submit a state- 
ment listing any changes in the ownership of working interests, producers, or 
plant ownership occurring subsequent to the filing of a prior statement here- 
under. 

“(c) Filings by signatory co-owners. (1) Where gas is delivered by a well, 
unit, or plant operator under the terms of a contract of sale of an owner or 
owners to which the operator is not a signatory party, each signatory owner is 
responsible for making the filings required by §§ 154.92, 154.94 and 157.23 to 
cover the sale, but any such fillings may be made and accepted to cover other 
co-owners who are joint signatories to the sales contract. As a part of his ap- 
plication for a certificate of public convenience and necessity, such owner shall 
tile a single statement setting forth: (i) the names of the co-owners (signatory Or 
non-signatory) to whose accounts the gas so delivered is to be credited; (ii) 
the percentum of ownership of such owners in the well, unit, or plant; and (iii) 
a copy of the contract or contracts for the sale of gas in interstate commerce for 
resale. Also, such owner, either at the close of each calendar year or at the end 
of each twelve-month period following the date of initial filing, shall submit a 
statement listing any changes in the ownership of working interests, producers, 
or plant ownership occurring subsequent to the filing of a prior statement here- 
under. 

“(2) Where the operator is an interstate pipeline transmission company and 
delivers the gas into its own lines for interstate transmission it shall file a 
statement setting forth the names of all the co-owners whose gas is so delivered 
and the respective percentum of ownership therein, and such co-owners shall 
make all required filings. 

“(d) No filings by non-signatories. Where, under paragraph (b) or (c) of this 
section, filings of rate schedules, rate changes, and certificate applications cover- 
ing the sale are required of the operator or of the signatory owners, a non-signa- 
tory co-owner may not file rate schedules, rate changes, or certificate applica- 
tions where his gas is being sold or delivered by the operator according to the 
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terms of a contract to which the co-owner is not a signatory party, whether or 
not the filings by operator or co-owner as above required have been made. How- 
ever, the non-signatory co-owner whose gas is being sold by the operator may, 
where he has reserved the right to do so, elect to take his gas in kind and dispose 
of it otherwise if and when there has first been obtained authorization therefor 
to the extent required by sections 7 (b), and 7 (c), or other applicable provisions 
of the Natural Gas Act, and filings have been made as required by section 4 
thereof. 

“(e) Percentage sales. Where a producer sells to the operator of a processing 
plant at a price which is a percentage of the proceeds from the resale of the 
residue gas, the plant operator shall make all filings required to cover the sale 
by such producers, which filings shall include a list of the producers from whom 
the natural gas is purchased, showing the percentum of the resale price received 
by each from such sale of gas. At the close of each calendar year or at the 
end of each twelve-month period following the date of initial filing the operator 
shall submit a further statement listing any changes in the producers from whom 
the gas is purchased or in the percentum they receive. In cases of percentage 
sales by producers covered by this paragraph, the producers may not file rate 
schedules, rate changes, or certificate applications, whether or not the filings by 
operator as herein required have been made. However, such producer is fully 
subject to applicable provisions of the Natural Gas Act, including sections 
5 and 7 (b).” 


* + * + * * * 


Part 157—APPLICATIONS FOR CERTIFICATES OF PUBLIC CONVENIENCE AND 
NECESSITY UNDER SECTION 7 OF THE NATURAL GAS AcT AS AMENDED 


Section 157.23 (c) is amended to read as follows: 


“(c) Filings hereunder shall be made by signatory operators and signatory 
owners as provided in § 154.91 of this chapter.” 


UNITED STATES OF AMERICA 
FEDERAL PowER COMMISSION 


Before Commissioners Jerome K. Kuykendall, Chairman; Claude L. Draper, 
Nelson Lee Smith, Seaborn L. Digby, and Frederick Stueck 


In the Mutters of Compliance by natural-gas producers and gatherers with cer- 
tificete and rate requirements (Docket No. R—-138) and Consideration of the 
desirability of rules concerning automatic escalation and favored nation clauses 
in contracts by interstate natural-gas companies with producing companies 
(Docket No. R-137) 


OrvER No. 174-B 


ORDER AMENDING ORDER PRESCRIBING REGULATIONS GOVERNING THE FILING OF RATE 
SCHEDULES AND APPLICATIONS FOR CERTIFICATES OF PUBLIC CONVENIENCE AND 
NECESSITY BY PRODUCERS AND GATHERERS OF NATURAL GAS WHICH ARE ALSO 
NATURAL GAS COMPANIES, WAIVING ACCOUNTING REQUIREMENTS, AND RELATING .TO 
AUTOMATIC ESCALATION AND FAVORED NATION CLAUSES IN CONTRACTS FOR THE 
SALE OF NATURAL GAS BY SUCH PRODUCERS AND GATITERERS 


Docket No. R—-138 


1. By Order No, 174-A (superseding Order No. 174) issued August 6, 1954 
(19 F. R. 5081), the Commission amended Part 154—Rate Schedules and Tariffs, 
and Part 157—-Applications for Certificates of Public Convenience and Necessity, 
Subchapter E—-Regulations under the Natural Gas Act, Chapter I, Title 18, Code 
of Federal Regulations, by prescribing regulations governing the filing of rate 
schedules and applications for certificates of public convenience and necessity 
by persons engaged in the production and gathering of natural gas and held by 
the Supreme Court to be subject to all the requirements of the Natural Gas Act 
in Phillips Petrolenm Company v. Wisconsin, et al, 347 U. 8. 672. 

2. Numerous petitions for rehearing were filed and rehearing of Order No. 
174-A Was granted by order issued September 8, 1954 (19 F. R. 5952) for the 
purpose of receiving briefs and arguments in order that the Commission might 
determine whether to revoke, rescind or modify that order in any respect. 
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Briefs and comments were filed and oral argument thereon was had on Septem- 
ber 22 and 23, 1954.. As a consequence, Order No. 174—A was modified by order 
issued September 24, 1954 (19 F. R. 6301) by which the filing dates prescribed 
in that order for some purposes were extended from October 1 to December 1, 
1954. At the same time a clarifying change was made in the third paragraph of 
Section 154.94. 

3. Upon consideration of the briefs and arguments made herein together with 
the experience gained in its operations to date under the existing provisions of 
Order No. 174-A, the Commission is-of the opinion that. it is necessary and de- 
sirable in the public interest and for its own convenience that those portions of 
its General Rules and Regulations embodied in Order No. 174—-A be further 
amended to read as set out below. 

4, Many of the petitions for rehearing, although objecting to the lack of notice 
when the rules were originally adopted, recommended changes which would be of 
a distinctively substantive nature. Substantive rules, however, do not appear 
desirable in connection with the filings with which these rules are concerned and 
it is the intention of the Commission to relate these rules strictly to procedural 
matters. A number of petitions for rehearing urge that the Commission redefine 
independent producers so as to make more precise the applicability of the statute 
and rules to those persons brought within the scope of the Act by the decision of 
the United States Supreme Court in Phillips Petroleum Company v. Wisconsin, 
et al., 347 U. S. 672. We recognize the desirability for clarification of jurisdic- 
tion in the light of the Phillips decision. This is of serious concern to many in- 
dependent producers and clarification is desirable not only to prevent unneces- 
sary filings, but to assist those persons having honest doubt as to whether they 
come under statute. We have no desire to extend our jurisdiction beyond 
statutory limits. This problem is substantive and not procedural and cannot 
be dealt with here. Hearings are scheduled and will be concluded at the earliest 
practicable time in order to facilitate prompt determination of jurisdictional 
questions. 

5. Some of the petitions urged that the regulations be amended to relieve small 
producers from the requirements of the statute. The Act does not provide for 
exemptions from its requirements, but the regulations for producers are herein 
revised in Sections 154.91, 154.92, 154.94, and 157.23 to further simplify the filings 
by small producers. 

6. It was also urged that the Commission limit the applicability of the Act 
to those operators selling gas in interstate commerce after processing or gather- 
ing and acting for other working interests. The rules are here revised by the 
addition of a paragraph in Section 154.91 under which operators may file in 
those situations where the purposes of the statute as to certificate requirements 
and rate fixing may be made fully effective, without calling for separate filings 
by those having working interests, although such interests may also file if they 
eare to do so. It is expected that by this paragraph a large number of parties 
having working interests may be relieved of the filing requirements, although, 
of course, they are not and cannot be exempted from the statute, if, by reason 
of their activities, they come within its terms. 

7. The map required in Section 157.25 as an exhibit in support of a certificate 
application is not intended to be a topographic survey may but a general sketch. 
A further exhibit is also required as set forth in paragraph 10 below. 

8. The statement in the rules with respect to the abandonment of service has 
been misconstrued and for that reason is being revised to quote Section 7 (b) 
of the Act. A proviso is added, however, that nothing in the rules shall be 
construed as interfering with or intended to interfere with or prevent com- 
pliance by a natural-gas company with valid conservation orders of a State 
agency relating to the production of natural gas. 

9. There has been some confusion as to the notices or copies to be furnished 
to State commissions and the references thereto in the rules are eliminated. 
Other minor revisions of a technical or clarifying nature are also made in some 
of the sections below. 

Docket No. R-137 


10. In Docket No. R-137 the Commission has under consideration the desir- 
ability of adopting rules within the terms of the Natural Gas Act either in 
eonnection with the issuance of certificates of public convenience and necessity 
whereby contracts between producers and interstate pipeline companies contain- 
ing automatic escalation and fayored nation clauses would be declared not to 
be admissible as evidence of gas supply, or in connection with rate-making 
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whereby increased payments made under escalation provisions but having no 
relation in additional or improved service or gas supplies to an interstate trans- 
porter could be disallowed, or in some other connection whereby effective action 
can be taken in the premises pursuant to the terms of the Act. 

11. General public notice of proposed rule-making in Docket No. R-137 was 
given by publication in the Federal Register on May 13, 1954 (19 F. R. 2768) 
and mailing notices to interested parties, including State and Federal regulatory 
agencies. This notice invited data, views, comments, and suggestions concern- 
ing the contract provisions mentioned and set oral arguments thereon for Sep- 
tember 9, 1954. By notice similarly published on July 22, 1954 (FR 4543) the 
date for oral argument was continued to November 4, and the argument was 
heard on November 4 and 5, 1954. 

12. Views, comments, and suggestions were filed by numerous persons, includ- 
ing the representatives of State regulatory agencies, companies engaged in local 
distribution of natural gas, interstate pipe-line companies, and independent pro- 
ducers and gatherers. Representatives of all of these diverse interests took 
part in the oral argument. 

13. As a result of the representations submitted both orally and in writing in 
Docket No. R-137 and in view of the desirability of clarifying the showing to be 
made in this connection by natural-gas companies seeking certificates of public 
convenience and necessity, the contracts of sale are hereinafter required as an 
exhibit in support of an application under Sections 157.24 and 157.25 for a cer- 
tificate of public convenience and necessity. Hscalation clauses of the type re- 
ferred to in Section 157.25, Exhibit B, below, in the sales contracts of independ- 
ent producers so submitted should not be considered in support of any applica- 
tion nor given effect by the Commission. 

Upon further consideration of the matter, the Commission finds: 

(1) Sections 154.91, 154.92, 154.94, 154.95, 154.97, 154.98, 157.23, 157.24, 
157.25, and 157.28 of the Regulations under the Natural Gas Act prescribed 
by Order No. 174-A, as amended by the order issued September 24, 1954, 
herein, should be further revised for the reasons and in the manner set forth 
above. 

(2) Adoption and promulgation of the proposed revisions are necessary 
and appropriate to carry out the provisions of the Natural Gas Act. 

(3) For convenience, it is appropriate that those sections of Order No. 
174-A which are not revised hereby be published together with the revised 
sections referred to above and that the order as so revise! be designated as 
Order No. 174—B. 

(4) The points and issues raised by the petitions for rehearing which are 
not covered by the revisions hereinafter made should be denied. 

(5) From the circumstances referred to in the recitals above set forth, it 
appears that good cause exists for immediate issuance of the following regu- 
lations and it is unnecessary in the public interest that notice or further 
publie proceedings be had prior to the adoption of such revised Regulations. 

(6) Upon full consideration of the representations made in Docket No. 
R-137 ; escalation clauses of the types referred to in Section 157.25, Exhibit 
B, below are not in the public interest and such clauses will not be considered 
as evidence in support of any application for a certificate of public con- 
venience and necessity or for other purposes nor given effect by the 
Commission. 

(7) Further proceedings in Docket No. R-137 are not necessary. 

The Commission, acting pursuant to the authority granted by the Natural Gas 
Act, particularly Sections 4, 7, and 16 thereof (52 Stat. 822, 824, 880; 15 U. 8. C. 
717e, 717f, and 7170), and subject to the provisions of Sections 3 and 4 of the 
Administrative Procedure Act (60 Stat. 238; 5 U. 8. C. 1002, 1003), orders: 

(A) Part 154—Rate Schedules and Tariffs—of Subchapter BD, Regulations 
under the Natural Gas Act, Chapter I of Title 18, Code of Federal Regula- 
tions, is amended by adding thereto new sections reading as follows: 

“§ 154.91 Applicability—(a) An ‘independent producer’ as that term is 
used in this Part means any person as defined in the Natural Gas Act who is 
engaged in the producticn or gathering of natural gas and who transports 
natural gas in interstate commerce or sells natural gas in interstate com- 
merce for resale, but who is not primarily engaged in the operation of an 
interstate pipeline. 

“(b) The filings with regard to all sales required under § 154.92, § 154.94 
and § 157.28 may be made by (1) an operator of one or more wells under 
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co-ownership, (2) an operator where a group of producers are unitized for 
production and sale, or (3) an operator of a plant processing natural gas and 
located in the producing area of the gas which it processes and the payments 
by such operator to the producers represent a percentage of the proceeds of 
the sale thereof by the operator. Where filings are made by an operator 
under this paragraph, the parties to the operating arrangement, and those 
producers who sell to the processing plant described in clause (3) herein, 
need not file hereunder. When a filing is made by an operator under clauses 
(1) or (2) herein, he shall submit therewith (i) a list of all persons having 
working interests involved in the sale of natural gas covered by his filing, 
(ii) a list of the parties to the operating arrangement, and (iii) a statement 
of their percentage of their interests. When a filing is made under clause 
(3) herein, the operator shall file a list of the producers from whom the 
natural gas is purchased, showing the percentage received by each from the 
sales. The operator filing hereunder shall submit every twelve months 
thereafter a statement showing any changes in the several respects since the 
list was previously submitted. 

“$154.92 Filing of Rate Schedules by Independent Producer.—(a) Every 
independent producer who, on or since June 7, 1954, has engaged in the inter- 
state transportation or sale of natural gas subject to the jurisdiction of the 
Commission shall on or before December 1, 1954, file with the Commission 
rate schedules, as defined in Section 154.93 hereof, setting forth the terms 
and conditions of service and all rates and charges for such transportation 
or sale effective on June 7, 1954. To each such rate schedule there shall be 
attached a statement showing actual billing for a recent month in sufficient 
detail to show how the billing amount is determined. 

“(b) Every independent producer who, subsequent to the effective date ot 
these rules, proposes to initiate an interstate transportation or sale of natural 
gas subject to the jurisdiction of the Commission to an existing or new 
customer shall file with the Commission not less than 30 days nor more than 
90 days prior to the date such transportation or sale is proposed to be 
initiated a rate schedule, as defined in Section 154.93 hereof, setting forth 
the terms and conditions of service and all rates and charges for such trans- 
portation or sale. To each such rate schedule there shall be attached a 
statement showing estimated sales and billing for the first month of service, 
in sufficient detail to show method of billing and prices used. The state- 
ment shall also give the proposed date of commencement of service. A 
complete copy of all material shall be furnished to each purchaser under the 
rate schedule. With each such filing there shall be submitted a list of parties 
to whom such material has been mailed. 

“(e) Every independent producer who transports or sells less than 100,- 
000 Mcf annually of natural gas subject to the jurisdiction of the Commis- 
sion may, in lieu of the requirements of paragraphs (a) and (b) of this 
Section file a statement showing (1) the approximate annual volume in- 
volved, (2) the rate charged therefor, (3) the name of the purchaser, and 
(4) the geographical location (field, county, and State) at which delivery 
is made. 

“$154.93 Rate Schedule Defined——For the purpose of Sections 154.92 
through 154.101 hereof “Rate Schedule” shall mean the basic contract and 
all supplements or agreements amendatory thereof, effective and applicable 
on and after June 7, 1954, showing the service to be provided and the rates 
and charges, terms, conditions, classifications, practices, rules and regula- 
tions affecting or relating to such rates or charges, applicable to the trans- 
portation of natural gas in interstate commerce or the sale of natural gas in 
interstate commerce for resale subject to the jurisdiction of the Commission. 

“§ 154.94 Changes in Rate Schedules.—(a) No change shall be made in any 
rate, charge, or service in effect on and after June 7, 1954, for the inter- 
state transportation or sale of natural gas in interstate commerce subject 
to the jurisdiction of the Commission by any independent producer required 
to file rate schedules pursuant to Section 154.92 hereof, without first filing a 
change in rates pursuant to Section 4 (d) of the Natural Gas Act and in 
accordance with this section. 

“(b) Every change in any rate schedule, rate, charge, classification or serv- 
ice effective or applicable to a sale subject to the jurisdiction of the Commis- 
sion as of June 7, 1954, and on file with the Commission, or required to be filed 
pursuant to Section 154.92, or in any rate schedule, rate, charge, classifica- 
tion or service effective or applicable to a sale subject to the jurisdiction 
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of the Commission initiated subsequent to June 7, 1954, on file with the 
Commission, or required to be filed with the Commission pursuant to Section 
154.92 shall be filed with the Commission in duplicate not less than 30 days 
nor more than 90 days prior to the date such change in rate schedule is 
proposed to be made effective. 

“(c) The operation of any provision of the rate schedule providing for 
future or periodic changes in the rate, charge, classification, or service after 
June 7, 1954, or the operation of any like provision in any initial rate sched- 

ule filed after June 7, 1954, shall constitute a change in rate schedule. 

“(d) Any change in any rate schedule, rate, change, classification, or 
service provided in a rate schedule in effect on June 7, 1954, which by the 
terms of said rate schedule is to be operative after June 7, 1954 and prior 
to September 1, 1954, may be filed on less than thirty days’ prior notice, sub- 
ject nevertheless to the right of the Commission to suspend any such pro- 
posed change, if the Commission in any case shall, within thirty days after 
the date of filing, find it necessary to suspend such proposed change. If 
any such proposed change is suspended, the suspension period will begin with 
the designated effective date of such change. 

“(e) With each change in rate schedule there shall be submitted reasons, 
nature, and basis for the proposed change, and the following information 
and data: (i) the date on which such filing is proposed to be made effective ; 
(ii) a comparative statement of sales made and revenues therefrom by 
months under the then effective rate schedule and under the proposed 
changed rate schedule, or rate, charge, classification or service contained 
therein for the 12 months immediately preceding and for the 12 month 
immediately succeeding the proposed effective date of the rate schedule ten- 
dered for filing. Actual data shall be used whenever possible and any esti- 
mates shall be so designated and explained. The statement shall be sub- 
divided by customers and delivery points when more than one is involved. 

“(f) If the proposed change in a rate schedule will result in an increase 
in a rate or charge, there shall also be submitted a full statement in support 
of such increase. A complete copy of all material shall be furnished to 
each party to the rate schedule. With each such filing there shall be sub- 
mitted a list of the parties to whom such material has been mailed. 

“(g) Every independent producer who transports or sells less than 100,000 
Mef annually of natural gas subject to the jurisdiction of the Commission 
may, in lieu of the requirements of the foregoing paragraphs in this Section, 
file a statement showing (1) the approximate annual volume involved; 
(2) the rate charged therefor; (3) the name of the purchaser; and (4) the 
geographical location (field, county and State) at which delivery is made. 

“§ 154.95 Oral Agreements.—If any rate schedule or change in a rate sched- 
uled is not in writing, its terms shall be reduced to writing and filed with the 
Commission. If the parties are not able to agree to the precise terms within 
a reasonable time, the applicant shall file, in duplicate, a statement of his 
understanding of the agreement, serving a copy thereof on the other parties 
to the agreement. Such other parties, in the latter event, may subsequently 
file, in duplicate, their understanding of the agreement. 

“§ 154.96 Filing Date.—Filing date means the day on which a rate schedule, 
or a change in rate schedule, is received in the office of the Secretary of the 
Commission in compliance with the requirements of Sections 154.92 through 
154.99 of these Regulations. 

“$ 154.97 Cancellation or Termination.—When a rate schedule or part 
thereof is proposed to be cancelled or is to terminate by its own terms and no 
new rate schedule or part thereof is to be filed in its place, the filing company 
shall notify the Commission of the proposed cancellation or termination at 
least 30 days prior to the proposed effective date of such cancellation or termi- 
nation. With such notice the company shall submit a statement showing 
the reasons for the cancellation or termination and a certification that such 
notice of cancellation or termination has been served on the affected party 
or parties, together with names of parties to whom the notice has been mailed. 

“§ 154.98 Waiver of Notice Requirements.—Upon application and for good 
cause shown, the Commission may by order provide that a rate schedule or a 
change in rate schedule shall be effective on less than 30 days’ notice. The 
Commission upon request and for good cause shown may permit a rate sched- 
ule or a change in rate schedule to be filed prior to 90 days before the effective 
date. 
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“§ 154.99 Number of Copies.—T wo copies of any rate schedule or part there- 
of, and material required by Section 154.95 to be filed therewith, and Notices 
of Cancellation or Termination submitted for filing, must be supplied to the 
Commission. The Commission reserves the right to request additional cop- 
ies. All the copies are to be included in a single package, insofar as possible, 
together with a letter of transmittal and other material and information 
required by these rules, addressed to the Secretary of the Federal Power Com- 
mission, Washington 25, D. C. 

“Such letter of transmittal shall contain a complete list of all material 
being filed, properly designated so that each item is easily identifiable. 

“§$ 154.100 Rejection of Rate Schedules and Material Submitted for Filing. — 
The Commission reserves the right to reject any rate schedule or materia 
submitted for filing which fails to comply with the requirements of Sections 
154.92 through 154.99. 

“§$ 154.101 Acceptance for Filing not Approval.—Acceptance for filing of 
any rate schedule or part thereof, or of a Notice of Cancellation or Termina- 
tion, is not to be construed as approval by the Commission, nor to serve in 
lieu of any requirements under Section 7 of the Natural Gas Act. 

“§ 154.102 Applicability of Sections 154.92 through 154.101.—Sections 154.92 
through 154101 hereof shall be applicable only to those persons specified in 
Section 154.91 hereof.” 

(B) Part 157—Applications for Certificates of Public Convenience and 
Necessity under Section 7 of the Natural Gas Act, as amended, Subchapter BH, 
Regulations under the Natural Gas Act, Chapter I of Title 18, Code of Fed- 
eral Regulations, is amended by adding thereto new sections reading as 
follows: 

“§ 157.23 Applications for Certificates of Public Convenience and Necessity 
by Independent Producer.—(a) Every independent producer of natural gas 
as that term is defined in Section 154.91 who, on or since June 7, 1954, has 
engaged in the interstate transportation or sale of natural gas subject to the 
© jurisdiction of the Commission, and who has not heretofore obtained from 
the Commission a certificate of public convenience and necessity pursuant 
to Section 7 of the Natural Gas Act, as amended, shall, on or before December 
1, 1954, file with the Commission an application (original and 14 copies) in 
accordance with Sections 157.24 through 157.27. Independent producers 
whose sales of natural gas subject to the jurisdiction of the Commission 
amount in the aggregate to less than 1,000,000 Mcf annually, may, in lieu of 
the foregoing, file by December 1, 1954, an application (original and five 
copies) containing the information called for by the attached Exhibit A. 
Pending action by the Commission on an application hereunder, the service 
Ht for which authorization is sought shall be continued. 

Hy “(b) No independent producer of natural gas shall, subsequent to the 
issuance of these rules, engage in any new service with respect to the 
transportation of natural gas in interstate commerce or sale of such natural 
gas for resale in interstate commerce subject to the jurisdiction of the Com- 
mission without approval of the Commission, evidenced by a certificate of 
public convenience and necessity authorizing such transportation or sale 
upon application (original and 14 copies) pursuant to Sections 157.24 through 
157.27. Independent producers whose sales of natural gas subject to the 
jurisdiction of the Commission will amount in the aggregate to less than 
1,000,000 Mcf annually may, in lieu of the foregoing, file an application 
(original and five copies) containing the information called for by the 
attached Exhibit A. Where the economic feasibility of a new pipe line or 
important extension or expansion of an existing pipe line depends upon proof 
of an adequate gas supply, all related applications necessary to effectuate the 
service shall be filed within time to enable the Commission to consider all 
related matters concurrently. 

“(c) Filings hereunder may be made by an operator as provided in 
§ 154.91 hereof. 

“§ 157.24 Contents of applications.—(a) Every application for a certificate 
of public convenience and necessity required under § 157.23 hereof shall 
be filed with the Commission and shall set forth in the order indicated 
the following : 

 “(1) The exact legal name of the applicant; if the applicant is a corpora- 
tion, the State or territory under the laws of which the applicant is organized, 
the location of applicant’s principal place of business, and the names of all 
States where applicant is authorized to do business. 
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*“(2) The same data required by paragraph (1) of this section with respect 
to any predecessor in interest of the applicant bona fide engaged in the 
transportation or sale of natural gas subject to the jurisdiction of the 
Commission on June 7, 1954. 

“(3) The name, tile, and post office address of the person to whom cor- 
respondence or communications in regard to the application is to be 
addressed. Unless advised to the contrary, the Commission will serve all 
notices, orders, and other papers, service of which is required, upon the 
person so named. 

“(4) A statement of pertinent facts showing that applicant or a predeces- 
sor in interest of applicant was a natural-gas company within the meaning of 
the Natural Gas Act and was bona fide engaged in transportation of natural 
gas in interstate commerce or sale of natural gas in interstate commerce 
for resale on June 7, 1954, or upon commencement of the proposed trans- 
portation or sale of natural gas would be a natural-gas company. Without 
limitation upon the requirements of this paragraph, such statement shall 
include a showing of : 

“(i) The sources of the gas (a) produced by applicant or predecessor 
and (b) purchased by applicant or predecessor. In case of gas produced, 
give the approximate location of the fields and the points of delivery, 
and in the case of gas purchased, the names of the sellers and points 
of delivery. 

“(ii) The route or routes of the pipe lines over which such transporta- 
tion or sale of natural gas was or will be accomplished. 

“(iii) Any communities served on June 7, 1954, or proposed to be 
served (a) at wholesale or (b) at retail. 

“(iv) The names of, and points of delivery, to any main-line indus- 
trial customers (i. e., not located within communities under (iii) above) 
purchasing or proposing to purchase 25,000 Mcf or more per year. Such 
main-line industrial customers purchasing 100,000 Mcf or more per year 
shall be given the identifying designations I-1, I-2, etc., which desig- 
nations shall be used in lieu of names on Exhibit A of the application. 

“(v) Any major appurtenant properties and facilities, such as com- 
pressor stations, gasoline plants, dehydration plants, purification plants, 
and gas-storage projects. 

“(b) Any information required which is already on file with the Com- 
mission may be incorporated by reference. If an applicant is unable to 
secure required information in time for filing with his application, a state 
ment setting forth the reasons for his failure to file the missing information 
should be submitted with a request for further time, which may be granted 
up to 90 days. 

“$ 157.25 Necessary exhibits—There shall be filed with the application 
as a part thereof the following exhibits: 

“Exhibit A. Map. Each applicant under Section 157.24 shall file as a part 
of his application a general map or sketch of applicant’s facilities for the 
production, transportation, or sale of natural gas as Exhibit A. The map 
need be only of sufficient scale and in sufficient detail to show the general 
geographical location of the properties. 

“(a) The location of gas fields from which gas is or will be produced 
by applicant or affiliated companies or at which gas is or will be pur- 
chased by applicant. 

“(b) The location of applicant’s principal pipelines and the diameters 
thereof 

“(c) The points of connection with the facilities or pipeline systems 
of other companies. 

“(d) The designation of points of delivery of gas to applicant’s system. 

“(e) The communities served or proposed to be served at wholesale 
and at retail, indicating wholesale by a small square and retail by a 
small circle. 

“(f) The designation of points of delivery of gas from applicant’s 
system, including points of delivery to main-line industrial customers 
purchasing 100,000 Mcf or more per year. Such main-line industrial 
customers are to be designated I-1, I-2, etc., as indicated in § 157.24 
(a) (4) (iv). 

“Haehibit B. Contracts. Conformed copy of each contract for sale or trans- 
portation of gas for which a certificate is requested: Provided, however, 
That contracts on file with the Commission in other proceedings may be 
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included by reference as heretofore provided in § 157.24 (b); and provided 
further, That acceptance of contracts hereunder shall not be construed as 
approval of the rates therein contained under Part 154 hereof or under the 
Natural Gas Act. Escalation clauses in contracts submitted hereunder on 
or after May 1, 1955, will not be considered in support of any certificate 
application or otherwise given effect by the Commission if under such 
clauses: (a) provision is made for adjustment of the price of the seller 
by reason of changes in the prices received by the purchaser upon resale; 
or (b) if provision is made for adjustment of the price of the seller by reason 
of the payment of higher prices by other purchasers in the same or other 
producing areas. 

“$157.26 Form of filing—An application under § 157.24 and § 157.25 
shall be in compliance with § 1.15 and § 1.17 of this chapter, and in addition 
the original of the application (which shall include the originals of all 
exhibits accompanying said application) shall be verified under oath by a 
person having knowledge of the matters therein set forth. 

“$157.27 Other information.—The applicant may be required to furnish 
such additional information as the Commission may deem pertinent. 

“$157.28 Abandonment of service-—No independent producer as herein 
defined shall abandon all or any portion of its facilities subject to the juris- 
diction of the Commission, or any service rendered by means of such facili- 
ties, without the permission and approval of the Commission first had and 
obtained, after due hearing, and a finding by the Commission that the avail- 
able supply of natural gas is depleted to the extent that the continuance of 
service is unwarranted, or that the present or future public convenience or 
necessity permit such abandonment. Provided, however, That nothing 
herein shall be construed as interfering or as intended to interfere with or 
to prevent compliance by a natural-gas company with valid conservation 
orders of a State agency relating to the production or gathering of natural 


s. 

$157.29 Applicability of sections 157.23 to 157.28.—Sections 157.23 
through 157.28 hereof shall be applicable only to an independent producer 
as defined in section 154.91 of these rules.” 

(C) The amendments of rules and regulations herein prescribed are hereby 
made effective immediately upon issuance hereof. 

(D) Until the further order of the Commission, the rules and regulations 
requiring natural-gas companies to keep and maintain their accounts in 
accordance with the Commission’s Uniform System of Accounts for Natural 
Gas Companies (18 CFR ch. I. subch. F) and to submit reports thereon 
shall not apply to independent producers as defined in section 154.91. 

(EB) Order No. 174-A issued August 6, 1954 is hereby revised and as 
revised herein shall be designated as Order No. 174—B. 

(F) The petitions for rehearing filed herein are denied with respect to all 
other points and issues raised in such petitions. 

(G) The proceedings in docket No, R-137 are hereby terminated. 

(H) The Secretary of the Commission shall cause publication of this 
Order to be made in the Federal Register. 


By the Commission. Commissioner Digby dissenting. 


Leon M. Fuquay, Secretary. 


Adopted: December 16, 1954. 
Issued: December 17, 1954. 
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EXHIsit A 
(Section 157.23) 


APPLICATION FOR CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY BY 
Cass B INDEPENDENT PRopUcERS ? 


(File original and five copies) 


(1). ROMO OF ADDICATE. ose iicresitndannues aasuiaea eaks at eaipedlien lier pikes 
(2). .Beate. Of Omnia e ah ia ia iol ack Siig bastds ate cuit eee 
(3) Location of Principal Place of Business, ..........._..-.--..----.4-2---.L 
(4) Names of States in Which Authorized to do Business 


(5) Person Responsible for Application. 
Goh), DORA amen PRR a nas deci Sc ipbnenikce plas ac a a a ee 
C1)) : ER EA II INI «i bacas ctacndip shite eaphs th lathes dips Sees cereals Sed ee ita 
(6) Description of Facilities Used for Operations for Which Certificate is Re 
quested (where applicable). 
(a) Pipelines. 
C1): CANOR CIR. 65 ctinni: etaeinis scan ane Leach d dat acetic sepstgragddsa lees a 
(il) ..Denmth and, Giametety oo nk ciccctancaccstbaieaeedeall 
CAEL) . Coaspepccktyy (ME Rb) ssa icsecchns ts ccc ah nice bd ae 
(b) Compressor Stations. 
CR). RA CR IN no crc esencte ar csmrenisn in Gores Spclow tcheinnn ke ea ae ne LA 
CSR >. REN OIOP sa. a tastititien silence ctgipicbea tien batts hdl gt simi 
(iii) Capacity (Mcf daily) 
(c) Gasoline Plants. 
(2) CARBO 1s esis dieinda as ak-sh tele 
(ii) Capacity (Mef daily) 
(d) Dehydration Plants. 
GB) ROO EN Og | ag ice ics cotta ianiptin blaine Bassa pases de Gow leaped Rell 
(ii) Capacity (Mcf daily) 
(e) Purification Plants. 
C5 Wy ROR SIOINS | 6s Sersnigeei eachinses tere des dann oc bee 
(ii) Capacity (Mef daily) 
(f) Storage Projects. 
Gi): -L@@RtIONy ; <cnncido de casa ciedk <kinesln duce pide dee 
(ii) Maximum volumes that can be stored Mcf. _...--_______ 
(7) Gas Supply. 
(a) Own Production. 
(4) Name and lecation of fleld.-cciecscs tnd Si ecacccke 
(ih.) |- Rerenate  Geonteotlads « aiiscin Si tated. jo saison ten abet 
(b) Gas Purchased. 
(i): Name: of; selleta: ciicd dhidcirciontciunade = deteblicbebe ahi tetis 
(ii) Name and location of field. _....-__ so ctiniaiainnniSlaadeini beable TR iclanas 
(iii) Point of delivery to applicant. ___.-..-----_--___-____-_ 
(8) Gas Sales or Transportation Contracts (for each contract). 
(a) Name of purchaser. ~...--..--._-.~- indict cel dents hades daleaalapesa ail 
(Bb) Point of Gelivery. 23355804 cndekete lente hee es 


(c) Contract volumes Mcf (daily or annually), indicating pressure base. 


(6); Date of contreetss bso ida dewibw eck ee chee ea 
(2): "Beem of contracts: ihici. sacks oes es a eee AS 
(g) Special conditions (if any) 





1 Independent producers defined in Section 154.91 as transporting in interstate commerce 
or selling in interstate commerce for resale a total of less than 1,000,000 Mef per year of 
natural gas. 

2 Contracts on file as rate schedules may be incorporated by reference. 
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In the matters of compliance by natural-gas producers and gatherers with certifi- 
cate and rate requirements (Docket No. R—138) and consideration of the de- 
sirability of rules concerning automatic escalation and favored nation clauses 
in contracts by interstate natural-gas companies with producing companies 
(Docket No. R—137) 


Smirg and Stvgecx, Commissioners, concurring: 

While concurring—under the circumstances here present—in the action of the 
Commission, we find ourselves in agreement with so much of what is said in the 
dissenting opinion that it seems appropriate to state with some particularity our 
position regarding the two major points covered therein. 

We share fully the view that it would be highly desirable, if it were now possi- 
ble, for the Commission to resolve prevailing uncertainties concerning the sweep 
of its jurisdiction under the Phillips decision, both to provide proper guidance to 
the industry affected and to minimize its own administrative burdens and 
dilemmas. 

Depending upon whether prime emphasis is attached to the precise facts pre- 
sented in the case of Phillips or to the broad language used in the dictum of the 
Supreme Court’s opinion, arguments can be made for either of the extremes of 
possible interpretations of that decision: That our jurisdiction is limited to the 
sale of natural gas at the tailgate of the processing plant, or the point where the 
natural gas enters the interstate pipeline, or, in the alternative, that our juris- 
diction extends to every well-head sale in the field, or to the point of the first sale 
of natural gas for resale, wherever that may be, if interstate commerce turns out 
ultimately to be involved. Both interpretations have their advocates; both have 
been urged upon us. 

Perhaps the correct answer lies in some as yet undertermined middle ground 
which would be conducive both to the reasonable and necessary flexibility and 
the continued good health of a vital industry and to the avoidance of a bogging 
down under its own weight of the whole regulatory process in the natural-gas 
field. It seems to us that it is the clear duty and responsibility of this Commis- 
sion to take the initiative in seeking such a solution. So long as present uncer- 
tainties exist and unresolved questions accumulate, a situation which has been 
described as one of “administrative chaos” seems likely to exist. 

Whether, however, we can now properly and wisely determine the precise 
boundaries of our jurisdiction in the areas of production and gathering is another 
matter. The question appears to have its substantive aspects, which might 
require further and more specific notice than that provided in this proceeding— 
notwithstanding the fact that some of those who argued on rehearing went 
rather fully into this phase of the matter. Apart from that, certain of these 
issues are sharply posed in several proceedings now in hearing before us which, 
it is to be hoped, may well add to our understanding of the practical aspects and 
ramifications of these complex matters. It is for these reasons that we join 
in the Commission’s deferral of a more direct and satisfactory answer—through 
administrative definitions and rules of general application, which we think should 
be promulgated when it is feasible to do so—to this very important question at 
the present time, 

Similarly, we are impressed by the strong arguments which have been made 
for the proposition that existing contracts under which sales of natural gas were 
being made by producers and gatherers to interstate pipelines on June 7, 1954, 
and which the Commission’s Order No. 174-A, as modified on September 24, 
1954, has required to be filed by December 1, 1954, are to be regarded as complete 
entities, so that all of their terms—and not just certain selected segments—should 
be treated as initial rates. Failure to so treat them in effect, it seems to us, in 
many instances—particularly where stated price adjustments, upward or down- 
ward, are provided for on a definite and strictly adhered to periodic basis— 
might involve grave injustice and disregard some very elementary, obvious, and 
important economic facts of life. 

This, however, is not to say that we are compelled, as a matter of law, to so 
regard these filings, and therefore to disclaim all authority to suspend and, after 
notice, to examine into the reasonableness, from every point of view, of changes 
in the charges provided for under such contracts before they may become fully 
effective. It does seem to us that such provisions contained in pre-existing arm’s 
length contracts are entitled to great weight and, as initial filings, may fairly be 
considered as prima facie reasonable. Indeed, many, if not most, of them 
have been fully disclosed to all interested parties and relied upon in certificate 
proceedings where new pipeline projects or extensions or enlargements of exist- 
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ing systems have been approved after being strongly supported by all concerned. 

These are factors which, in our judgment, should be taken into account by the 
Commission and may well be controlling when, in the exercise of its adminis- 
trative discretion under Section 4 (e) of the Natural Gas Act, it is considering 
whether or not to suspend rate changes. But we are not now persuaded that in 
all such situations the Commission is, as a matter of law, confined to investiga- 
tions pursuant to Section 5 of the Act—which avenue of approach is, of course, 
always open to us in any situation wherein the reasonableness of rates subject to 
our jurisdiction is at issue. 

Here again, however, it seems to us probable that the Commission will gain 
further information and knowledge regarding the impacts and significance of 
this facet of the problem during the course of the proceedings in Docket No. 
R-142, which are now scheduled to open on January 11, 1955. Therefore we 
deem it wise to defer action on this aspect of the matter for the present. 

As indicated above, it is our understanding that, as to both of the points so ably 
developed in the dissenting opinion, the Commission is by its action at this time 
in no manner or degree foreclosing further consideration, and in no way pre- 
cluding the future disposition, of these issues through the promulgation of 
interpretative rules of general application in appropriate proceedings, should 
the feasibility of such a course subsequently appear to be greater than it now 
does. On the contrary, the earlier supersession of Order No. 174 by Order No. 
174—A, and the latter’s amendment by the instant Order No. 174-B demonstrate, 
we believe, the Commission’s willingness to follow a properly pragmatic approach 
to the problems entailed in its newly defined jurisdiction in the areas of produc- 
tion and gathering. We confidently expect, therefore, that further clarifications 
and refinements of a practical nature will be possible as we gain additional ex- 
perience and understanding in these new fields of regulation. 

Filed: December 16, 1954. 

Issued : December 17, 1954. 





NELSON LEE SMITH, Commissioner. 
FREDERICK STUECK, Commissioner. 


In the Matters of Compliance by natural-gas producers and gatherers with 
certificate and rate requirements (Docket No. R-138) and Consideration of the 
desirability of rules concerning automatic escalation and favored nation 
clauses in contracts by interstate natural-gas companies with producing com- 
panies (Docket No. R-137) 


Diesy, Commissioner, dissenting: 

Without restating my dissent from Order No. 174-A, I wish to adopt it by 
reference. 

Agreeable to information submitted and experence gained since the issuance 
of Order No. 174-A, I dissent from this amendment of that order. 

First: I believe that it is the Commission’s responsibility and duty to define 
its jurisdiction over independent producers and gatherers of natural gas. With- 
out such a decision by the Commission, hundreds of independent producers will 
file applications for certificates of public convenience and necessity, together with 
rate filings, in transactions entirely outside of the jurisdiction of the Federal 
Power Commission. By a positive determination at this time by the Commis- 
sion, orderly regulation would be greatly advanced both with reference to cer- 
tificate proceedings and rate filings and proceedings. In this connection, I would 
have the Commission give a broad but limiting definition of sales of natural gas 
by independent producers, gatherers, and processors of natural gas subject to 
regulation under the Natural Gas Act. The only provision in the Natural Gas 
Act as interpreted by the court decisions thereon concerning jurisdiction over 
producers and gatherers of gas is a reference to a “sale in interstate commerce 
of natural gas for resale.” When the sale is made to a person who gathers gas 
and ‘processes it in the state where it is produced and then the residue is sold 
in interstate commerce for resale, the first transaction, in my opinion, is purely 
a local one and not a Sale in interstate commerce of natural gas for resale. This 
conclusion is certainly supported by the provisions of the Natural Gas Act. Sec- 
tion 1 (b), applies “to the sale in interstate commerce * * * for resale” but “shall 
not apply to any other * * * sale.” The Act does not, and the court opinions do 
not, imply that it applies to the sale for resale in interstate commerce but only 
“to the sale in interstate commerce for resale.” It is my opinion that this order 
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should define a jurisdictional sale of natural gas under the Natural Gas Act as a 
direct sale of natural gas in interstate commerce for resale, which sale of nat- 
ural gas shall include all natural gas dedicated by contract for sale in interstate 
commerce for resale. ‘In agreement with the language of the Act, I would pre- 
scribe that no other sales of natural gas are subject to the jurisdiction of the 
Federal Power Commission. In the Supreme Court decision in the Phillips case, 
the Court stated that Phillips admitted that it engaged in “the sale in interstate 
commerce * * * for resale.” Therefore, the question of the sale in interstate 
commerce for resale Was not an issue. The Court went to great lengths in de- 
tailing the facts concerning the wholesale sale by Phillips at the tailgate of its 
processing plant after production, gathering, and processing of the gas. It has 
been argued with much force that a well-head sale of natural gas, even though 
it be a direct sale in interstate commerce for resale, is not subject to regulation 
for the reason it is neither a wholesale sale nor a sale in interstate commerce for 
resale after production and gathering have intervened. At the outset, in dis- 
cussing this point, I expressed a view in favor of a broad but limiting definition 
of sales subject to regulation. I consider the definition which I have used to be 
broad and perhaps inclusive of some sales such as well-head sales which may 
be determined by the courts to be nonjurisdictional. 

Second: It is my opinion that all fixed escalations of different prices of gas 
denominated in mills or cents contained in good faith arm’s-length contracts in 
existence on the effective date of Order No. 174-A should be accepted as a part 
of the original rate and constituting one tariff or rate schedule not subject to 
suspension under Section 4 of the Natural Gas Act. These contracts were 
entered into at a time when the contracting parties had no thought of regulation 
of the price under the authority of the Natural Gas Act. Most of the contracts 
were entered into for long terms and supported by a dedication of gas reserves 
in compliance with requirements of the Federal Power Commission in certificate 
proceedings by transmission companies. Order No. 174—A requires that all of 
these contracts be filed as rate schedules. Under the provisions of the Natural 
Gas Act and in rate regulation in general the filer of an original rate schedule 
has a legal right to file an original rate of his own choosing, subject of course 
to investigation upon complaint by an interested party or at the instance of the 
Federal Power Commission but not subject to suspension under Section 4 of the 
Natural Gas Act. The financial feasibility of transmission lines and distribution 
systems were predicated upon the over-all price conditions contained in these 
contracts. Securities issued and sold upon this understanding of the transaction 
are held by thousands of people who will be directly affected by our treatment of 
this subject. Accepting these original rate schedules including periodic changes in 
the price of gas would not be an approval of the rate as fair and reasonable but 
would simply treat the changes as component parts of an original rate schedule 
not subject to suspension. 

SEABORN L. DicBy, Commissioner. 

Filed: December 16, 1954 

Issued: December 17, 1954 


AUGUST 27, 1954. 
Hon, STERLING COLE, 
Chairman, Joint Committee on Atomic Energy, 
House of Representatives, Washington, D,. C. 

Dear CONGRESSMAN CoLe: This is in reply to your letter of August 19, re- 
questing comments by the Federal Power Commission concerning the August 11 
proof of a proposed power contract between the Mississippi Valley Generating 
Co. and the Atomic Hnergy Commission. It is noted that you are particularly 
interested in having the Commission’s views as to whether this contract is fair 
both to the company and to the Atomic Energy Commission. 

As stated in your letter, the staff of the Commission has consulted with the 
staff of the Atomic Energy Commission in the course of the negotiation of the 
contract and therefore is already familiar with its principal provisions ; but time 
has not been available for a full review of every detail of the contract. This 
consultation involved the Commission’s engineering, rate, and accounting staffs, 
but did not include the Commission’s legal staff. Therefore, our comments in 
this letter are not directed to the legal aspects of the contract. Review of the 
August 11 proof of the contract reveals that most of our staff's major sugges- 
tions have been incorporated. 
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In our consideration of this matter we have been fully cognizant of the special- 
ized nature of this contract involving construction of a very large power facility 
to serve a single large customer. Under these conditions we would not expect 
that the contract would be strictly comparable to the usual utility wholesale 
contract for sale of power where the size and load conditions are substantially 
different. 

The Commission’s technical staff has had the opportunity to review the plant 
construction costs and operating costs on which the contract rates are based, 
and has found them to be in line with current costs for large coal-burning 
steam-electric generating stations in the region. The staff has also reviewed the 
terms and conditions of the proposed contract and notes that, because of the 
special conditions involved, they are somewhat different from the normal utility 
contracts we are called upon to review. 

Looking at the contract as a whole and considering all of the factors in- 
volved it is our opinion that the contract is fair and reasonable both to the Gov- 
ernment and to the power company. 

Sincerely yours, 
S. L. Diesy, Acting Chairman. 


Federal Power Commission members as of June 22, 1957, are as 
follows: 


Name Term expires Politics Residence 
Arthur Kline | June 22,1961 | Republican Wyoming. 
William R. Connole | June 22,1960 | Independent | Connecticut. 
Frederick Stueck | June 22, 1959 Republican Missouri. 
Seaborn L. Dieby | June 22, 1958 Democrat Louisiana, 
Jerome K, Kuykendall June 22, 1957 Republican Washington, 
' 


Note.—Commissioners are appointed for 5-year terms. Not more than 3 Commissioners shall be ap- 
pointed from the same political party. 


Following are communications received concerning the nomination 
of Mr. Kuykendall: 

The following is the text of a letter from Senator Jos s. Clar 

The following is the text of a letter from Senator Joseph S. Clark 
to Senator Warren G. Magnuson, chairman of the Senate Committee 
on Interstate and Foreign Commerce: 

JUNE 3, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce 
United States Senate, Washington, D. C. 


DEAK Mr. CHAIRMAN: The nomination of Jerome K. Kuykendall for another 
term as Chairman of the Federal Power Conmtission raises certain basic ques- 
tions as to whether the intent of Congress in enacting the Federal Power Act and 
the Natural Gas Act is being carried out. 

The legislative history of both acts makes it clear that the Federal Power 
Commission was created and granted regulatory powers in order to provide 
for the conservation and fullest development of natural resources and to protect 
the consumer. 

However, the record of the administration of Chairman Kuykendall is filled 
with evidence indicating that the Commission has been something less than 
zexlous on behalf of conservation and in the protection of consumers. 

You are familiar with Mr. Kuykendall’s record in a number of power cases 
including Hells Canyon and Dixon-Yates. More recently, newspaper accounts 
have reported that Chairman Kuykendall has maintained close and secret rela- 
tions with the natural-gas industry in the development of legislation which 
would free that industry from effe¢tive control. 

At the same time, many well-documented charges have been brought that 
existing laws relating to natural gas are being administered in a manner un- 
necessarily favorable to the industries and adverse to consumers. 

Under these circumstances, it seems clear that the interests of the people of 
Pennsylvania, as well as of other States will be undercut and prejudiced if Mr, 
Kuykendall’s renomination is confirmed. In the case of gas regulation, there is 
strong reason to believe that his conspicuous role as advocate for the producers 
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has disqualified him from exercising in an impartial manner the quasi-legislative 
and quasi-judicial powers which are vested in him as a member of the FPC. 

It is incumbent upon the Congress to exercise the strictest vigilance to keep 
governmental regulatory bodies from becoming subservient to the industries 
which they are intended to regulate. In view of all the evidence which has 
tended to show Mr. Kuykendall as more the servant than the master of the very 
industries subject to the jurisdiction of the FPC, I urge that your committee 
conduct a full review of his conduct in office, so that the Senate may have the 
benefit of a thorough analysis of the record when we act upon this nomination. 


Sincerely, 
JOSEPH §S. CLARK. 


SaLem, OreEG., July 30, 1957. 
Hon. WARREN MAGNUSON, 
Chairman of Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington, D. CO. 


I wish to join with Senators, Morse, Neuberger, and yourself in opposition 
to the appointment of Mr. Jerome Kuykendall to the Federal Power Com- 
mission. His past position with respect to the granting of the fast tax writeoff 
to the Idaho Power Co. plus his bitter opposition to Hells Canyon in spite 
of his own examiner’s report favoring the building of this multiple-purpose 
dam in my opinion disqualifies him for this important post. In the interest 
of full comprehensive development of the Columbia River I feel that it is in 
the best interest of all the people of the Northwest to not have him in this 
post. 

Rosert D. HoLMEs, 
Governor of Oregon. 


UnitTep States SENATE 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 
MEMORANDUM 


To: Senator Warren G. Magnuson, chairman. 
From: Harold I. Baynton, chief counsel. 
Date: July 17, 1957. 

In the Kuykendall hearing of July 16, 1957, you asked Mr. Kuykendall 
whether he had attended conferences or talked with the White House staff re- 
garding the Dixon-Yates contract. Mr. Kuykendall stated he did not recall talk- 
ing to the White House staff, the Bureau of the Budget, or the Atomic Energy 
Commission. You then read a paragraph from the report of the House Select 
Committee on Small Business which, in effect, stated that the Chairman of 
the Securities and Exchange Commission, other Government officials, and Mr. 
Kuykendall met at the White House with the staff and discussed the contract. 
Mr. Kuykendall immediately replied “I say that statement is inaccurate. I 
say it is incorrect completely insofar as reciting the fact that I was in on such a 
conference. I was not there.” 

On December 5, 1955, the Judiciary Subcommittee on Antitrust and Monop- 
oly was holding hearings on Senate Resolution 61, a resolution concerning the 
charges of monopolistic influences in the power industry. The committee was 
taking the testimony, under oath, of Ralph Demmler, who from the period of 
June 17, 1953, until May 25, 1955, was Chairman of the Securities and Ex- 
change Commission. Senator Kefauver was questioning Mr. Demmler as to 
meetings at the White House concerning the Dixon-Yates contract. On page 
1275 of the printed hearings (power policy, Dixon-Yates contract, pt. II) in 
discussing the White House conferences, Senator Kefauver asked Mr. Demmler 
“Who was there * * *.” 

“Mr. DeMMLER. My recollection is the following: General Persons was there 
for awhile, not very long, and General Vogel, the Chairman of the TVA, was there, 
Mr. Kuykendall, the Chairman of the Federal Power Commission, I think, Jack 
Martin was there, he is an administrative assistant, or used to be, Senator Taft's 
administrative assistant. 
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“Senator Kerauver. And General Counsel for the President, or Counsel for 
the President? 

“Mr. DEMMLER. That was Mr. Shanley at the time. I don’t think he was there. 
The ones I have named are all the ones I remember. 

“Senator KeraAuver. What was Mr. Kuykendall doing there? 

“Mr. DeMMLER. I don’t know, because when the question was disposed of as 
to whether the SEC should be asked to have a representative at these hearings, 
when that question was disposed of, I left. I wasn’t there very long. 

“Senator Kerauver. The purpose to have a representative, you mean to testify 
before the hearings? 

“Mr. DEMMLER. Whether or not the Securities and Exchange Commission should 
be one of the agencies of Government that should appear before the Joint Com- 
mittee on Atomic Energy. 

“Senator KerAuver. When was that, Mr. Demmler? 

“Mr. DEMMLER. I guess it was November 3, because I have a memorandum 
which I took to the conference.” 

The foregoing testimony as to the presence of Mr. Kuykendall is unclear. Mr. 
Demmler stated, “My Kuykendall, the Chairman of the Federal Power Commis- 


‘sion, I think, Jack Martin was there * * *.” The words “I think” could apply 


to Mr. Kuykendall or Mr. Martin. However, a little later, Senator Kefauver 
asked Mr. Demmler, “What was Mr. Kuykendall doing there?’ and Mr. Demmler 
went on to say he didn’t know and gave his reasons. The two parts of the answer 
together would indicate that Mr. Demmler felt reasonably sure that Mr. Kuy- 
kendall was present at the meeting. Senator Kefauver agrees with this conclusion. 

(Note.—The foregoing was on November 3, 1955. On November 5, Mr. Kuy- 
kendall testified before the Joint Committee on Atomie Energy in favor of the 
Dixon-Yates contract.) 7 

Mr. Demmler was under oath. Mr. Kuykendall in our hearings was not under 


ath. 


CONGRESS: OF THE UNITED STATES, 
House OF REPRESENTATIVES, 
Washington, D. C., July 18, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Senate Interstate and Foreign Commerce Committee, 
Senate Office Building, Washington, D. C. 


DeAR MR. CHAIRMAN: Since several of the undersigned appeared to testify 
against the confirmation of Chairman Jerome K. Kuykendall of the Federal 
Power Commission, certain matters have come to our attention which we feel 
should be considered in connection with his confirmation. It is our feeling that 
these matters furnish additional grounds for withholding confirmation of Mr. 
Kuykendall to the Federal Power Commission for another 5-year term. It is our 
hope that you will include this letter in the record of the hearings. 

Our opposition to Mr. Kuykendall’s nomination is based on his disregard of, 
and lack of sympathy for, the obligations, duties, and responsibilities placed 
upon the Federal Power Commission by the Congress of the United States in 
committing to that Commission the preservation of the public interest in the 
development of the Nation’s resources and the protection of consumers of electric 


energy and natural gas against exploitation at the hands of the electric and gas 


companies under the Federal Power Commission jurisdiction and control. 

Mr. Kuykendall’s disregard of, and lack of sympathy for, his obligations, duties, 
and responsibilities as a member of the Federal Power Commission is self-con- 
fessed. . Testifving before the House of Representatives Committee on Interstate 
and Foreign Commerce during hearings on H. R, 6790, a bill to amend the Natural 
Gas Act to deprive consumers of natural gas of effective protection against 


exorbitant gas rates, which bill Mr. Kuykendall enthusiastically endorses, Mr. 


Kuykendall was questioned about the Commission’s recent decision. in the Olin 
Gas Transmission Co. rate case. In that case the Commission granted Olin an 
increase in rates based in substantial part on an allowance of the field value 
of its own produeed gas-which exceeded Olin’s actual cost of gas production by 100 
percent. In excusing the windfall granted Olin and the very favorable disposi- 
tion of other issues in favor of Olin, Mr. Kuykendall offered the incredible 


explanation that “Olin was a little bit lucky here because I doubt that their case 


was conducted like it could have been” by Olin’s customers. If it had been 


contested more vigorously, he testified, “we might not have had-substantial 
evidence to support a finding that this was warranted.” 


93517—537———_29 
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This is shocking testimony from a public official. Candid, to be sure, but 
nonetheless shocking and revealing. It reveals a callous disregard for his re- 
sponsibilities which renders him totally unfit for the position to which he aspires 
and a fundamental failure to understand the Commission’s proper function 
and the reason for its existence. Obviously, the Commission’s responsibility to 
protect the consumers against excessive rates imposed upon the Commission by 
the Federal Power and Natural Gas Acts does not vary with the degree of oppo- 
sition that may prevail.in a given case from the customers of the pipeline com- 
pany and cannot be made to depend upon it. The Commission’s obligation 
exists and persists in every proceeding, at every stage, in the same degree, 
regardless of the degree of participation of the customers. The Commission, 
whieh includes its expert staff of technicians and lawyers, owes its existence 
to the fact that consumers are unable to protect themselves adequately against 
the utilities that are well able to take care of themselves, having the resources 
and the wherewithal to retain experts to present the utilities’ point of view. 
How can consumer interests be entrusted to him? 

One might conclude from Mr. Kuykendall’s testimony with reference to the 
Olin ease that he welcomes and encourages intervention of customers. But this 
is not the fact, for under his leadership the Commission’s attitude toward inter- 
vention has been much less liberal and in the courts the Commission has opposed 
review of its orders at the instance of consumer-intervenors on technical grounds 
more than it ever did prior to his leadership of the Commission. 

There was a time when the Commission rarely objected to review of its orders 
on technical grounds. Rather, it welcomed review. Today, however, the reverse 
is the case and the major reversals suffered by the Commission in the courts 
when eonsumer interests have managed to overcome the technical obstacles and 
secured review of Commission orders explains the Commission’s greater pre- 
oceupation in recent years with efforts to block court review by consumer 
interests. 

There was also a time when review of Commission rate orders in the courts 
found the Commission and consumer interests defending the Commission’s rate 
orders against attack by the regulated utilities. Today, however, review in the 
courts finds the Commission and the regulated utility stand shoulder to shoulder 
against the consumer interests which have had to invoke the aid of the courts to 
secure fulfiinrent of-the Commission’s responsibilities. 

The Commission’s dereliction. of its responsibilities under Mr. Kuykendall’s 
leadership has become so grave that it has produced the remarkable spectacle 
of a regulated utility protesting the Commission’s failure to protect the con- 
sumers against exploitation and calling upon the court to “act as a guardian of 
the public interest.” In a brief filed with the United States Court. of Appeals 
for the District of Columbia Circuit, Mississippi River Fuel Corp. declared : 

“In sum, if the prices paid by a pipeline company to nonaffiliated producers 
are to be accepted as sufficient in themselves to form the basis for future deci- 
sions in determining the ‘fair field,’ ‘market,’ or ‘commodity value’ of pipeline- 
produced gas for ratemaking purposes, the consuming public—represented here 
by Mississippi—is being deprived of even the minimum protection to which it 
is entitled under any criteria of ratemaking. An affirmance of the Commis- 
sion’s order and examiner’s decision will put a-stamp of approval upon a method 
affording a pipeline company self-regulation of the price of gas produced. by Jit 
or an affiliate. The correction of this patent error is of crucial importance if 
an effective system of regulation is to be maintained.” 

» * *— * : * * * 


“In this it need only be pointed out that the Commission has a positive duty 
in this respect, a duty entrusted to it by the Congress under the Natural Gas 
Act. That duty is to protect the cosumer interests against exploitation at the 
hands .of private natural-gas companies,’ or ‘to protect consumers from ex¢es- 
sive rates.’ That duty is not discharged by inaction of the type which counsel 
for the Commission endeavors to explain in his brief. 

“This is not. the first time, even in recent years, that this court has been called 
upon. to act as guardian of the public interest when this and other regulatory 
commissions haye been derelict in their duties in carrying out congressional 
mandates.” . 

Bet +i * * * meres eee ae * 


“Apparently, unless the Commission’s functions are to fall into a condition of 
regulatory desuetude, this vigilance on the part -of this court must continue. 
No better example of such a necessity can be found than in this case.”, 
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On July 8, 1957, the court of appeals vacated the Commission’s order and 
remanded the case to the Commission for the performance of its duties (Missis- 
sippi River Fuel Corporation vy. Federal Power Commission, FP, 2d > 
No. 18199). 

Mr. Kuykendall’s leadership produced the recent unconditional surrender of 
the consumers to the mercy of the producers in the CATCO certificate proceed- 
ings involving applications by four producers from which the proceeding de- 
rives its short name (Continental Oil Co., the Atlantic Refining Co., Tidewater 
Oil Co., and the Cities Service Production Co.) to sell a large block of gas from 
their leases off the cost of Louisiana to Tennessee Gas Transmission Co. at 
an initial price of 22.4 cents per M ec. f. until November 1, 1962, which there- 
after would escalate by 2 cents per M c. f. every 4 years until the contracts 
for sale expired. 

First, by order issued April 22, 1957, the Commission said : 

‘“* * * The record shows that the 22.4-cent price is higher than Tennessee 
Gas is paying under any other contract. It is this price, with the provision for 
escalation, to which the intervenors have made vigorous objections in exceptions 
to the presiding examiner’s decision, which would grant a certificate without a 
rate condition attached to it. They contend that if the rate were allowed to 
stand it would establish a higher price plateau in a new area to the detriment 
of consumers. 

“The record contains insufficient evidence or testimony, however, on which to 
base a finding that the public convenience and necessity requires the sale of 
these volumes of gas at the particular rate level here proposed. The impor- 
tance of this issue in certificating this sale cannot easily be overemphasized. 
This is the largest reserve ever committed to one sale. This is the first sale 
from the newly developed, offshore fields from which large proportions of future 
gas supplies will be taken. This is the highest price level at which the sale of 
gas to Tennessee Gas has been proposed. 

“These factors make it abundantly evident that, in the public interest, this 
crucial sale should not be permanently certificated unless the rate level has 
been shown to be in the public interest.” (See Cities Service Gas Co., Signal 
Oil and Gas Co., 14 F. P. C. —— —, opinion No. 288, Nos. G—2569, G—2570 
November 28, 1955, affirmed as Signal Oil and Gas Co. y. F. P. C., 238 F. 2d 771 
(CA3), certiorari denied, 353 U. 8S. 923.) 

* * * ak * * Me 

“The contracts between CATCO and Tennessee Gas provide November 1, 1957, 
as the date for commencing service, and in order to comply with the leases and 
the Louisiana Shelflands Act, production should commence by 1958. To meet 
this schedule Tennessee Gas must build its underwater pipelines before the onset 
of the season of bad weather. In view of this total situation we are disposed 
at this time to grant temporary certificates to CATCO for the sale of gas and 
to Tennessee Gas as requested by it for its proposed 107 miles of connecting pipe- 
lines. At the same time, we shall remand the CATCO proceedings to the pro- 
viding examiner to determine at what rates the public convenience and necessity 
requires these sales to be made if permanent certificates are to be granted to 
these companies upon final disposition of their applications.” 

This disposition of the case did not, however, satisfy the appetite of the pro- 
ducers. They threatened to cancel their contract for the sale of the gas unless 
the Commission issued a permanent certificate for the sale at the initial price 
of 22.4 cents per Mc. f. 

The Commission then yielded to the demand for a permanent certificate in its 
order issued May 20, 1957, but insisted that protection of the interests of con- 
sumers required that the producers agree to an initial price of 18 cents per 
M ¢, f., “the highest price presently being paid by Tennessee Gas for the purchase 
of any gas produced in the Southwest area.” As a further concession to the 
producers, however, the Commission agreed in advance to permit the producers 
to file for an increase in that rate, even to the 22.4 cents per M ec. f. price, and 
to suspend the proposal for only 1 day although the Natural Gas Act provides 
for the suspension of a rate increase proposal for a period of 5 months in order 
to maintain the status quo while the Commission has some opportunity to inves- 
tigate the reasonableness of the proposal. 

This concession, of course, literally reduced to lipservice the Commission’s 
avowal of concern for the protection of the consumer interests. But even this 
was not enough for the producers. They demanded a permanent certificate 
with no strings attached. By order issued June 24, 1957, the Commission, there- 
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fore, ‘abjectly surrendered its public responsibility and issued a permanent 
certificate at the initial price of 22.4 cents per M ec. f., although it had previously 
loudly proclaimed, and the fact remained, that the evidence could not support 
a finding to support the issuance of a certificate on this basis. 

This was too much for Commissioner Connole, who dissented. Protesting the 
abandonment of public responsibility he said: 

“The record is plain that the controlling reason the parties refuse to. submit 
their contracts to regulatory review in the manner found to be necessary in the 
public interest is their preference for a proceeding in which the burden would be 
on the Commission to establish that the rate was more than reasonable. They 
flatly refuse to submit to one in which the parties would be required to show 
only that the rate was required by the public convenience and necessity. No 
citation of authority or reference to regulatory theory is needed to demonstrate 
that the burden of showing the public convenience and necessity requires a pro- 
posed service st a particular price level is on the party seeking to take advantage 
of the proposed service and not on the tribunal before which the case is to be 
made. Under the unique conditions found here, the critical importance of that 
decision is indisputable.” 

* * * * * * * 


“The decision of the majority is justifiable only by the evil consequences of 
the loss of these reserves to the particular pipeline which is a party to the con- 
tracts. Such evils would, in the opinion of the majority, exceed the gain to 
follow from the proof that the public convenience and necessity does not require 
the sale of this gas at proposed rates. 

“In. my opinion, the consequences of abandoning our position will be more 
serious than their effect on this particular sale. Whether by design or accident, 
the issues in this proceeding now transcend the close limits of the original hear- 
ing. At stake is the question whether the Commission should hold a position 
which it has determined is in the long run public interest, or whether it should 
abandon it when confronted with allegations that short run injury to one segment 
of the industry and consumers might result. Where the issue is reduced to this 
simple statement, the answer is clear.” 

* * * * * ae + 


“As concerned as I am for Tennessee’s customers, I am more concerned for 
the whole body of consumers on all transmission pipelines for whose protection 
we are responsible. And as deserving of preservation as I believe those par- 
ticular orders to be, I believe the principle that Federal regulatory orders 
should not be changed by threats of abandoning public responsibility is even 
more important. 

“On balance, and in view of the expansion of the issues beyond those origi- 
nally contemplated by this docket, I believe it more important to the public 
interest to preserve the Commission’s authority to make lawful and necessary 
orders than it is to preserve these contracts as written. The right to maintain 
valid orders against allegations of urgency, the importance to the consumer of 
the Signal Oil doctrine, and the right of all consumers for protection against 
unreasonable initial rates outweigh the potential damage to the consumers of 
Tennessee Gas Transmission which might flow from maintaining the position 
I urge here. 

“While dissenting may appear to serve no useful purpose, the damage to con- 
sumer and to the public interest, to the regulatory process, and to the future of 
the interstate natural gas business as it is given me to discern it, would be 
such under the majority decision that, inevitable as that decision may appear to 
be, I am left no choice but to protest it by filing a dissenting vote.” 

It is true, of course, that Mr. Kuykendall’s name does not appear on the 
final order issued Monday, June 24, 1957, since on that date he was no longer 
a member of the Commission, his term having expired the evening of June 21, 
1957, the preceding Friday. He did, however, participate in the oral argument 
on June 12, 1957, and was in attendance at each of the series of Commission 
meetings from then through the meeting which took place on Friday, June 21, 
1957, at 3 p. m., with the exception of the 10 a. m. meeting on June 19. The 
only other meeting at which he was not present during which the Commission 
could possibly have considered this CATCO decision was on June 24, at which 
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time the Commission made the formal vote on this last surrender to the big 
oil companies. It is interesting to note that on that date, June 24, the Com- 
mission met at 9:30 a. m. and at 11:30 a. m. the final form of the very lengthy 
order was not only completed but was approved and was mimeographed for 
distribution to the press and public. A long dissenting opinion by Commis- 
sioner Connole was also drafted, filed, and reproduced. On the basis of these 
facts it appears reasonable that discussions of the CATCO matter must have 
been held during this interim period in which Chairman Kuykendall was not 
only present according to the Commission’s minutes but most probably partici- 
pated actively. It is also fair to infer that he must have played a part not 
only in the consideration by the Commission of the necessary preliminary 
drafts but in the acceptance of the Commission of the final form of this last 
giveaway of his term, which was so much in keeping with the tenor of his leader- 
ship in the previous two decisions of the Federal Power Commission on this 
same CATCO matter, and in other similar giveaways such as Hell’s Canyon, 
Dixon-Yates, and the Olin case. 

One may also fairly wonder, in the circumstances, why no order was forth- 
coming while he was still a member of the Commission. We respectfuily sug- 
gest that the pendency of the hearings on his confirmation may have had some- 
thing to do with it. 

At any rate, Mr. Kuykendall should be compelled to justify his actions in 
these specific cases which have arisen since the date of the formal hearing on 
his confirmation, and which so flagrantly constitute a complete, abject and dis- 
mal surrender of the consumer interest and the Commission’s responsibility to 
the very people who are to be regulated by the Federal Power Commission. 

These are but a few of the horrible examples. There are others. The record 
of Mr. Kuykendall’s administration of the affairs of the Federal Power Com- 
mission during his term which has recently expired, in our opinion, shows his 
unfitness for continued service as a member of the Commission and we, there- 
fore, urge that the committee disapprove his nomination. 

Very sincerely, 
JOHN D. DINGELL, 
15th District of Michigan. 
THADDEUS M. MACHROWICzZ, 
First District of Michigan. 
JoHN E. Moss, 
Third District of California. 
B. F. Sisk, 
12th District of California. 
CLEMENT J. ZABLOCKI, 
Fourth District of Wisconsin. 





UNITED STATES OF AMERICA, FEDERAL POWER COMMISSION 


Before Commissioners: Frederick Stueck, Acting Chairman; Seaborn I. 
Digby, William R. Connole and Arthur Kline. 


Docket No. G-11024: Docket No. G—11084:; Docket No. G-11046: Docket No. 
G-—11049 


In the Matters of Continental Oil Company, The Atlantic Refining Company, 
Cities Service Production Company, Tidewater Oil Company 


ORDER, UPON APPLICATION FOR REHEARING, ADOPTING INITIAL DECISION OF PRESIDING 
EXAMINER WITH MODIFICATIONS AND CONDITIONS 


(Issued June 24, 1957) 


On June 4, 1957, Tennessee Gas Transmission Company (Tennessee Gas) filed 
an application for rehearing and reconsideration of the Commission’s order 
issued in these proceedings on May 20, 1957. By order issued June 6, 1957, we 
granted rehearing and in such order provided for oral argument “upon the con- 





t 


450 NOMINATION OF JEROME K, KUYKENDALL 


tentions made and issues presented by the application for rehearing, the motion 
for modification and the answers thereto heretofore filed in these proceedings.” * 

Pursuant to the order granting rehearing we heard oral argument on June 
12, 1957. 

The Commission’s order issued May 20, 1957, modified an earlier order issued 
April 22, 1957, granting temporary certificates of public convenience and neces- 
sity to CATCO and to Tennessee Gas in Docket No. G—11107. 

The temporary certificates issued by our order of April 22, 1957, authorized 
CATCO to sell natural gas to Tennessee Gas from CATCO’s leases in the Hast 
Cameron, West Cameron, and Vermilion areas off the coast of Louisiana in 
the Gulf of Mexico, and authorized Tennessee Gas to construct and operate 
approximately 107 miles of pipeline from the offshore platforms of CATCO 
to a point on its main system at Kinder, Louisiana. 

The contracts for the sale of gas executed between each of the CATCO com- 
panies and Tennessee Gas which are exhibits in these proceedings provide for 
an initial price of 21.4 cents per Mcf’* and for a definitely fixed price escalation 
of two cents per Mcf every four years. 

As has been indicated hereinbefore, the CATCO companies filed a motion 
for modification of the Commission’s order issued April 22, 1957. In the motion 
the CATCO companies indicated that they were unwilling to accept temporary 
certificates of public convenience and necessity under the conditions specified 
in the Commission’s order. They, however, proposed that the Commission issue 
permanent certificates permitting them to charge the initial agreed-upon price 
of 21.4 cents per Mcf, but agreed to modify therein respective contracts for 
the sale of natural gas to Tennessee Gas in such manner that the future price 
escalations contained in the contracts would remain subject to the Commission’s 
scrutiny and jurisdiction in the event the Harris Bill, H. R. 6790, 85th Cong., 
were enacted into law. The proposed contract amendments would provide that 
if the Harris Bill were enacted the price for gas would escalate up to the 
then current reasonable market price but not more than two cents, per Mef 
every four years. 

In response to the motion we issued our May 20, 1957, order in which we 
granted permanent certificates of public convenience and necessity to the CATCO 
companies on condition that the contracts between the CATCO companies and 
Tennessee Gas be amended so as to provide for an initial price of 17 cents per 
Mef, with provision for filing a request for an increase in such price to 214 
cents per Mcf one day after the initial price became effective. Under the 
condition provision was also made for the incorporation in such contract of 
indefinite price escalations, with a ceiling increasing by two cents every four 
years. 

In its application for rehearing filed June 4, 1957, Tennessee Gas has stated 
that it had been advised that the CATCO companies were unwilling to accept the 
permanent certificates of public convenience and necessity granted by the May 
20, 1957, order because they objected to the pricing and other conditions specified 
in the order, and that they would terminate the contracts so that the large supply 
of gas contained in the offshore reserves of the CATCO companies would not 
become available to the customers of Tennessee Gas. At the oral argument it 
became apparent that the CATCO companies objected to the 17-cent initial price 
set in the May 20, 1957, order. On the other hand, the CATCO companies in- 
dicated that they would still be willing to amend their contracts as proposed 
in their motion of May 6, 1957. They indicated further that if they failed to 
obtain certificates without price conditions which they considered objectionable 
they would seek to dispose of their gas elsewhere than to Tennessee Gas and the 
interstate market. 








10n May 6, 1957, Continental Oil Company, The Atlantic Refining Company, Cities 
Service Production Company, and Tidewater Oil Company (collectively referred to as 
CATCO) filed a motion for modification of the Commission’s order issued April 22, 1957, 
granting temporary certificates of public convenience and necessity to CATCO and 
Tennessee Gas and directing that the proceedings “be remanded to the presiding examiner 
to determine at what rate the public convenience and necessity requires the sale of natural 
gas by CATCO to Tennessee Gas to be made if these CATCO companies are granted 

rmanent certificates of public convenience and necessity.”” Answers to the motion were 
led by New York Public Service Commission, Lake Shore Pipe Line Company, Brooklyn 
Union Gas Company, and Long Island Lighting Company (jointly), and Public Service 
Electric and Gas Company (collectively referred to as Interveners) opposing the motion. 
Tennessee Gas filed an answer supporting the motion. 

2 Reimbursement for the one-cent Louisiana gathering tax would be added to this amount. 
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In the present status of the case we are left with the difficult problem of how 
to assure the delivery of this gas to the large market served by Tennessee Gas, 
and at the same time protect the consumers from an unreasonably high price. 
In reaching a solution to this problem we are moved by the primary consideration 
that the public served through the Tennessee Gas system is greatly in need of 
increased supplies of natural gas. Further, it appears to us, important as is 
the issue of price, that as far as the public is concerned, the precise charge that 
is made initially is less important than the assurance of this great supply of gas. 
In view of these circumstances and the fact that the record does not show that 
the 21.4-cent rate is necessarily excessive, we agree with the presiding examiner 
that this certificate proceeding under Section 7 of the Natural Gas Act should not 
assume the character of a rate proceeding under Section 5 (a). We are of the 
opinion that, in the circumstances of this case, in view of the great demand for 
gas by customers of Tennessee Gas, the price consideration should not be made 
the prime determinant of what the public convenience and necessity require. 
By virtue of the authority conferred upon us by Sections 4 and 5 of the Natural 
Gas Act and the proposal to modify the contracts made by the CATCO com- 
panies, we are of the opinion that we will be able to adequately protect the 
public interest with respect to the matter of price. In order, therefore, to insure 
that deliveries of gas by the four CATCO companies to Tennessee Gas will 
commence as promptly as possible, we will grant permanent certificates to them 
by this order without any condition affecting the initial price of 21.4 cents 
per Mef. 

However, because the 21.4-cent price, as we have heretofore observed, is higher 
than Tennessee Gas is paying under any other contract, it should be subject to 
prompt investigation under Section 5 (a) as to its reasonableness. In this con- 
nection, we may note that when three of the CATCO companies, Continental Oil, 
Atlantic Refining, and Tidewater Oil file their contracts with Tennessee Gas as 
rate schedules as required by the Natural Gas Act and our Regulations such con- 
tracts will be subject to rate investigations now outstanding against these com- 
panies. Thus, by our order issued January 27, 1956, in Docket Nos. G-9283 and 
G-9284, we instituted an investigation of any of the rates or charges of Atlantic 
Refining and Tidewater Oil with respect to any transportation or sale of natural 
gas subject to our jurisdiction, and by our order issued the same day in Docket 
No. G—9279, we instituted a similar investigation of the rates and charges of 
Continental Oil. Concurrently with this order we are instituting in Docket No. 
G-12780 an investigation of the rates and charges of Cities Service. By this 
means relief can be afforded to the consuming public if it should be found that the 
21.4-cent initial rate to be charged for the offshore gas is excessive. 

It appears to be true that if the Harris Bill, H. R. 6790, 85th Congress, or some 
bill similar to it, becomes law that we may lose continuing supervision over the 
future increased prices provided in the several contracts between the CATCO 
companies and Tennessee Gas. Therefore, we shall adopt the proposal of the 
companies made in their motion for modification of May 6, 1957, that they amend 
their contracts so that the price increases will remain subject to our control by 
using “indefinite pricing clauses” rather than “definite pricing clauses” within 
the meaning of the Harris Bill. They propose to do this, as indicated above, by 
providing that the initial sales price shall be 21.4 cents per M c. f. until November 
1, 1962, as at present, but after that the “reasonable market price’ within the 
meaning of the bill and as determined by this Commission shall prevail. Adjust- 
ments would be initiated by the sellers at 4-year intervals but would be limited by 
the step increases now provided in the contracts. The CATCO companies state 
that Tennessee Gas is agreeable to this arrangement and will enter into such an 
amendment with each of the CATCO companies. 


The Commission finds: 

(1) It is necessary and appropriate in the publie interest to adopt the initial 
decision of the presiding examiner with modifications and conditions and to 
modify the Commission’s order issued May 20, 1957, in the above-entitled pro- 
ceedings, in the manner set forth below. 

(2) The CATCO companies are able and willing properly to do the acts and 
to perform the service proposed and to conform to the provisions of the Natural 
Gas Act, and the requirements, rules, and regulations of the Commission there- 
under. 

(3) The sales of natural gas by the CATCO companies to Tennessee Gas, as 
referred to above, together with the construction and operation of any facilities 
subject to the jurisdiction of the Commission necessary therefor, are required 
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by the public convenience and necessity, and permanent certificates therefor 
should be issued as hereinafter ordered and conditioned. 


The Commission orders: 

(A) Permanent certificates of public convenience and necessity are hereby 
issued to the CATCO companies, without further hearing, authorizing the sale 
of natural gas to ‘Tennessee Gas, from CATCO’s leases in the Hast Cameron, 
West Cameron and Vermilion areas off the coast of Louisiana in the Gulf of 
Mexico, together with the construction and operation of any facilities. subject 
to the jurisdiction of the Commission, used for such sale, as hereinbefore 
described and as more fully described in the applications in this proceeding. 

(B) Each of the CATCO companies, within 20 days after the issuance of this 
order, shall file with the Commission a duly executed amendment to the contract 
submitted as an exhibit to its certificate application providing for sale of natural 
gas to Tennessee Gas embodying the following language: 

If and in the event that H. R. 6790 or any substantially similar legislation is 
enacted into law by the 85th Congress, and becomes effective, then the pro- 
visions of Section 10, Prices, commencing with the portion thereof reading “From 
the date of initial delivery or November 1, 1957, whichever occurs first, until 


Novemmer s- Peeee C2 BU UU ea EOELE 21.4 Cents per MCF” 
to and including that portion thereof reading 
“From November 1, 1986 to expiration of this contract____~ 35.4 Cents per MCF” 


is hereby deleted, and the following is substituted in lieu thereof: 


From the date of initial delivery or November 1, 1957, 
whichever occurs first, and thereafter___._._____-------~- 21.4 Cents per MCF 


Provided that, After November 1, 1962, Seller shall be entitled to receive and 
Buyer shall pay the reasonable market price, if higher than 21.4 cents per Mef, 
for the gas at the points of delivery within the limitations and subject to the 
terms and conditions as hereinafter set forth. Such reasonable market price 
shall be that as fixed by the Federal Power Commission under applicable law, 
after initial determination thereof by Seller as herein provided, If Seller should 
determine that the reasonable market price for the gas at the points of delivery 
for any of the 4-year periods hereinafter listed would be in excess of the price 
then being paid hereunder, Seller may notify Buyer, not less than eight months 
prior to the commencement of such period, of the price to be paid by Buyer here- 
under during such period and until a subsequent determination by Seller in 
accordance herewith is made effective. Any price so determined and fixed shall 
be not less than 21.4¢ per Mcf and not more than: 


23.4 Cents per MCF___. From November 1, 1962 to November 1, 1966 
25.4 Cents per MCF__. From November 1, 1966 to November 1, 1970 
27.4 Cents per MCF___. From November 1, 1970 to November 1, 1974 
29.4 Cents per MCF___. From November 1, 1974 to November 1, 1978; 


and, in the event the term of this contract is extended hereunder beyond Novem- 
ber 1, 1978, then not more than 


$1.4 Cents per MCF___. From November 1, 1978 to November 1, 1982 
83.4 Cents per MCF__. From November 1, 1982 to November 1, 1986 
35.4 Cents per MCF___. From November 1, 1986 to the expiration of this conttract 


Except as altered hereinabove, the provisions of Section 10, Prices, shall remain 
unaffected and in full force and effect. 

(C) The certificates issued herein shall be accepted in writing and under oath 
by each of the CATCO parties, each of whom shall be authorized to commence 
service upon acceptance and upon completion of construction of the “offshore 
facilities” by Tennessee Gas. Each acceptance shall be accompanied by a resolu- 
tion of the Board of Directors of the accepting company duly authenticated indi- 
cating the approval of the acceptance of the certificates hereby granted. 

(D) The certificates issued herein are not transferable and shall be effective 
only so long as each CATCO company continues the acts or operations hereby 
authorized in accordance with the provisions of the Natural Gas Act, and the 
applicable rules, regulations and orders of the Commission. 

(BE) The grant of the certificates herein shall not be construed as a waiver of 
the requirements of Section 4 of the Natural Gas Act, or of Part 154 of the Com- 
mission’s Rules and Regulations thereunder requiring the filing of rate schedules 
for the services herein authorized; and is without prejudice to any findings or 
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orders which have been or may hereafter be made by the Commission in any 
proceeding now pending or hereafter instituted by or against the CATCO com- 
panies... Further, our action in this proceeding shall not foreclose nor prejudice 
any. future proceedings or objection relating to the operation of any price or 
related provision in the gas purchase contracts herein involved. 

(F) The findings of fact and the conclusions of the presiding examiner are 
hereby adopted except where inconsistent with this order. 

(G) Our order issued May 20, 1957, is hereby modified to the extent that it is 
inconsistent with this order. 

By the Commission. Commissioner Connole dissenting. 


JosEPpH H. GuTripe, Secretary. 


Docket No. G—11,024, et al. 


In the Matters of Continental Oil Company, et al. 


(Issued June 24, 1957) 


ConNoLE, Commissioner, dissenting: 

The manifest unwillingness of the producers here involved to submit to prop- 
erly constituted public authority the prices at which they propose to make these 
significant sales in interstate commerce has precipitated a crisis for consumers 
and Commission far out of proportion to the importance of the immediate pro- 
ceeding. The depth of the crisis was well expressed at the oral argument of 
June 12, 1957. Producers represented that unless we abandoned our position in 
this matter it would be their decision to withdraw this gas from the interstate 
market. Representatives of consuming interests and of metropolitan distributing 
companies contended it would be preferable to risk curtailment of expansion 
and, by necessary implication, certainty of supply rather than to permit the 
Commission to depart from the position taken in our prior Orders in this docket. 

This proceeding is another example of the manner in which the skyrocketing 
demand for natural gas is severely straining the industry’s price structure. De- 
mand threatens to elevate price levels beyond customer tolerance. As a result 
each proposed sale at new high price levels must be evaluated with particular 
care. Avoiding the disastrous consequences of a collision between consumers’ 
needs for additional gas and producers’ demands for additional compensation 
is particularly difficult in this proceeding because producers have presented the 
Commission with an almost classic Hobson’s choice. In addition, the issues 
have become expanded in scope and effect until far more than the initial price 
ievel of this particular sale is involved. As I see it, the validity of the Com- 
mission’s judicially appoved right to attach a rate condition to certificates of 
public convenience and necessity when it is called for, and in fact, the very in- 
violability of all Commission orders is at issue here. 

It is clear from the history of this proceeding that we have made un- 
precedental efforts to ensure fair treatment, that we have clearly evidenced our 
intention to cooperate in arriving at an initial price level that would be just 
and reasonable to all parties affected. Despite these efforts, however, the pro- 
ducers adamant. Despite ample administrative and judicial authority to the 
contrary’ they insist that a proposal to make a sale of natural gas in inter- 
state commerce is not subject to regulatory review to determine if the public 
interest requires that it be made at the prices proposed. 

The record is plain that the controlling reason the parties refuse to submit 
their contracts to regulatory review in the manner found to be necessary in the 
publie interest is their preference for a proceeding in which the burden would 
be on the Commission to establish that the rate wag more than reasonable. 
They flatly refuse to submit to one in which the partiés Would be required to show 
only that the rate was required by the public convenience and necessity. No 
citation of authority or reference to regulatory theory is needed to demonstrate 
that the burden of showing the public convenience and necessity requires a 
proposed service at a particular price level is on the party seeking to take 
advantage of the proposed service and not on the tribunal before which the case 


1See Cities. Service Gas Co., Signal Oil and Gas Co., 14 F. P. C. Opinion No. 288, 
Nos. G—2569, G-2570, November 28, 1955, affirmed as Signal Oil and Gas Co. vy. F. P. C., 
238 F. 2d 771 (CA8), certiorari denied 353 U. S. 923 
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is to be made. Under the unique conditions found here, the critical importance 
of that decision is indisputable. 

So much has been said in other forums, so many and so unanimous are the 
authorities in support of it, that to argue the validity and equity of the procedure 
contemplated by our prior Orders and supported by the Signal Oil case, supra, 
would serve no useful purpose now. At this tardy date the unbeliever needs 
inspiration, not persuasion, if the veil of obstinacy is to be removed from his 
eyes. 

Of more immediate consequence, however, is the dilemma into which the 
refusal! has placed this Commission and the consumers whose interest we must 
protect : Denial of essential supplies on the one hand, and on the other, inade- 
quate protection against unjust and unreasonable rates. 

It contributes nothing to argue that the issue here is sanctity of contract. 
When it applies, no one feels the force of that argument more keenly than I. 
And when it was threatened, I spoke out against it. For example, see my 
separate statement In the Matters of American Louisiana Pipe Line Company, 
et al., G—10896, et al., issued January 11, 1957. 

But no contract terms are involved here. No party questions the manner in 
which the other has carried out its part of a bargain. If anything, an essential 
party to the contracts has been crowded out of the bargaining table. And rather 
than to permit the public interest a place, the bargainers would turn the table 
upside down and walk away from the entire proceeding, 

Plain facts are that the gas has been placed on the interstate market on one 
set of terms and one only. This Commission and the consumers who have made 
irrecoverable investments in order to use it, are given no choice but to accept. 
The arbitrary nature of this position appears from an examination of the orders 
which have been rejected by the producers, 

No voice has been raised to dispute the facts that were set out so clearly in 
our Order of April 22, 1957. To my legal understanding, they are still facts. 
A few sentences will illustrate (pg. 2, mimeo) : 

“The reeord contains insufficient evidence or testimony however, on which to 
base a finding that public convenience and necessity requires the sale of these 
volumes of gas at the particular rate level here proposed. The importance of 
this issue in certificating this sale cannot easily be overemphasized. This is the 
largest reserve ever committed to one sale. This is the first sale from the newly 
developed offshore fields from which large proportions of future gas supplies 
will be taken. This is the highest price level at which the sale of gas to 
Tennessee Gas has been proposed. 

“These factors make it abundantly evident that, in the public interest, this 
crucial sale should not be permanently certificated unless the rate level has been 
shown to be in the public interest. * * *” 

No effective objection has been made to our Order of May 20, 1957. The 
upper limit of the price range used by the Commission in that Order was set by 
the contracts themselves which the record discloses contain the highest of at 
least four bid prices. The lower limit was urged by disinterested public 
authority intervenors and supported by evidence of record showing, among other 
things, that it was the highest price presently being paid by Tennessee Gas for 
the purchase of any gas produced in the Southwest area. Effectively, the Order 
provided a floor which the rates would not penetrate, an assurance notably 
lacking in the Section 5 (a) procedure so zealously embraced by the applicants. 
And still the refusal persists. 

Nothing but threats by the producers supports the proposition that this gas 
would. be barred forever from the interstate market. And the very quantity 
of offshore gas affected by this decision makes it clear that the only practical 
market for gas of this kind for years to come is to the large consuming areas 
served by the long hauj, interstate pipelines. In my judgment the pricing 
pattern should not be $@t for so crucial a supply source in an atmosphere 
charged with urgency and in response to arguments whose primary motivation 
is private, not public, gain. ‘The election by the producers to reject their public 
responsibility and insist on exercising the full strength of their bargaining 
position has altered completely the impact of logical and equitable arguments. 
The decision of the majority is justifiable only by the evil consequences of the 
loss of these reserves to the particular pipeline which is a party to the contracts. 
Such evils would, in the opinion of the majority, exceed the gain to follow from 
the proof that the public convenience and necessity does not require the sale of 
this gas at proposed rates. 
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In my opinion, the consequences of abandoning our position will be more seri- 
ous than their effect on this particular sale. Whether by design or accident, the 
issues in this proceeding now transcend the close limits of the original hearing. 
At stake is the question whether the Commission should hold a position which it 
has determined is in the long run public interest, or whether it should abandon it 
when confronted with allegations that short run injury to one segment of the 
industry and consumers might result. Where the issue is reduced to this simple 
statement, the answer is clear. 

Majority quite properly are concerned that persisting in either our April 22 or 
our May 22 Order will result in cancellation of the CATCO-Tennessee contracts. 
I agree it probably would. And quite understandably the majority refuses to 
permit a few distributing companies and one Public Service Commission to 
dictate the interests of all other consumers on Tennessee’s lines. Unfortunately, 
however, there is more to this issue. 

As concerned as I am for Tennessee’s customers, I am more concerned for the 
whole body of consumers on all transmission pipelines for whose protection we 
are responsible. And as deserving of preservation as I believe those particular 
Orders to be, I believe the principle that Federal regulatory Orders should not 
be changed by threats of abandoning public responsibility is even more important. 

On balance, and in view of the expansion of the issues beyond those originally 
contemplated by this docket, I believe it more important to the public interest to 
preserve the Commission’s authority to make lawful and necessary orders than 
it is to preserve these contracts as written. The right to maintain valid orders 
against allegations of urgency, the importance to the consumer of the Signal Oil 
doctrine, and the right of all consumers for protection against unreasonable 
initial rates outweigh the potential damage to the consumers of Tennessee Gas 
Transmission which might flow from maintaining the position I urge here. 

While dissenting may-appear to serve no useful purpose, the damage to con- 
sumer and to the public interest, to the regulatory process, and to the future of 
the interstate natural gas business as it is given me to discern it, would be such 
under the majority decision that, inevitable as that decision may appear to be, I 
am left no choice but to protest it by filing a dissenting vote. 

I dissent from the action of the majority in this cause. 


WituiaM R. Connore, Commissioner. 





